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ARGUMENT 


I. THE LOWER COURT ERRED IN RULING THAT MIKE ROSS, INC. OBTAINED 
ROBERT IDTZELBERGER'S UNDIVIDED ONE-FIFm (1/5 OR 20%) INTEREST IN 
THE PROPERTY VIA THE 2001 HARRISON COUNTY DELINQUENT TAX SALE 
AND 2003 HARRISON COUNTY TAX DEED. 

A. The Respondent failed to substantively address Petitioner's argument that 
the lower court erred in ruling that Hitzelberger's one-fifth (1/5) undivided 
interest in the Property was not assessed as real property separate from the 
assessment in the name of Charles Lee Andrews. 

Petitioner's fIrst assignment of error is that the lower court erred in fInding that his one

fIfth (l/5) undivided interest in the Property was not separately assessed as real property. With 

no substantive analysis, Respondent counters this assignment of error by simply stating that 

Hitzelberger's interest "had not been separately assessed and entered on the land books prior to or 

at the time of the Tax Sale" (Respondent's Brief, 20). 

Respondent's claim is easily refuted because Petitioner can show that: 1) his interest was 

separately assessed; 2) his interest was assessed as real property; and 3) his interest was so 

assessed at the time of the tax sale. First, Hitzelberger's interest was assessed separate and apart 

from the interest subject to the Tax Sale. The interest sold via the tax sale was assessed under 

Account No. 06428181. (A.R. 278). Hitzelberger's interest was assessed under Account No. 

06640030. (A.R. 531). In addition, Account No. 06428181 was assessed in the name of Charles 

Lee Andrews (A.R. 278), while Account No. 06640030 was assessed in the name of Robert 

Hitzelberger. (A.R. 531). The property assessed under Account No. 06428181 included 1042.62 

acres of oil and gas (A.R. 278), while the property assessed under Account No. 06640030 

included 1000 acres of oil and gas. (A.R. 531). In order to compare the differences between the 
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two assessments, it is important to compare them for the same tax year. For Tax Year 2001, the 

assessments were as follows!: 

Assessment 1 Assessment 2 

Name: Charles Lee Andrews Robert Hitzelberger 
Account: 6428181 6640030 
Ticket: 58925 61393 
Description: 1042.62 AC O&G 1000ACO&G 

Assessment 1 is the assessment for the interest sold at the Tax Sale. Assessment 2 is the 

assessment for Hitzelberger's interest. Respondent and the Circuit Court would have this Court 

believe these are not separate assessments. This is despite the fact that they have different 

account numbers, different names on the account, issued under different ticket numbers, and are 

assessments for differing amounts of acreage. There is not one element of these assessments that 

are similar. It is simply stupefying that Respondent continues to argue that there were not 

separate assessments. 

The second part of Respondent's claim is that Hitzelberger's assessment was not for real 

property. This too is incorrect. Hitzelberger's tax tickets clearly indicate that he was assessed 

and payed taxes for "FULL YEAR PAYMENT REAL PROPERTY." (A.R. 531). Even his 

predecessor-in-title, the Harry P. Cross Estate, had its interest entered on the land books. (AR 

1040). However, the most compelling evidence comes directly from Respondent, MRI. Mr. 

Mike Ross was designated as the corporate representative of MRI. As such, his testimony is 

binding upon the Respondent, MRI. In his deposition as the corporate representative of MRI, 

Mr. Ross testified: 

Q. Okay. Go ahead and think. I just asked you if you 
understood that's not what happened in this case. The Hitzelberger 

! The infonnation for Assessment I is from A.R. 669. The infonnation for Assessment 2 is from A.R. 530. 

2 




interest, the Tschappat interest, and the Saunders interest were all 
assessed as real property; weren't they? 

A. Yes. 

(AR 866) (emphasis added). The lawyers for MRI cannot claim that Hitzelberger's interest was 

not assessed as real property when MRI itself has admitted that it was. MRI cannot run from its 

testimony, Hitzelberger's interest was assessed as an interest in real property. 

Now that it has been proven that Hitzelberger's interest was separately assessed as real 

property, the only question remaining is whether it was so assessed prior to the Tax Sale. The 

Tax Sale occurred on November 5, 2001. (AR 44). Hitzelberger's Tax Receipt from Harrison 

County shows that he paid his real property taxes on his interest in the Property on September I, 

2001. (AR 530). For Hitzelberger to have paid his real property taxes on September 1,2001, his 

interest in the Property had to be assessed as real property before September 1, 2001. Even 

Respondent has to admit that September 1,2001 is before November 5, 2001. 

Therefore, all three elements of Respondent's claim have been refuted. Hitzelberger's 

interest in the Property was assessed separate and apart from the interest sold in the tax sale. 

Hitzelberger's interest in the Property was also assessed as real property. Finally, Hitzelberger's 

interest was separately assessed as real property prior to the Tax Sale. Accordingly, 

Respondent's sole argument in response to Petitioner's first assignment of error fails. 

B. The lower court erred in ruling that Hitzelberger was assessed and paid 
taxes on a personal property leased interest pertaining to an income stream 
from oil and gas production. 

Respondent argues that oil and gas in place is a real property interest, while royalty 

income resulting from the production of oil and gas is a personal property interest. (RB 20). 

Respondent further argues that a real property assessment must be derived from a deed, will, or 

court order, while a personal property assessment is derived from oil and gas production reports. 
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Respondent concludes that, because Hitzelberger's assessment was created from a production 

report, his assessment had to be for personal property. Respondent is wrong because: 1) 

Hitzelberger's assessment was not derived from a production report; and 2); non-possessory 

royalty interests in the oil and gas are real property interests. 

Whether Hitzelberger's assessment derived from an oil and gas production report instead 

of a deed is a simple question of fact. The lower court held that Hitzelberger's assessment 

"derived from producer's reports on income streams attributable to production" with no reference 

to how or where it obtained that information. (A.R. 37-38). The lower court did not cite any 

testimony, affidavits, or actual production reports to support its finding. It simply arrived at its 

conclusion with no supporting evidence. 

The only evidence submitted to the lower court regarding Mr. Hitzelberger's assessment 

came from the office that created the assessment. Ms. Denise Palmer, the Assistant Natural 

Resource Assessment Coordinator for Harrison County, testified about the history of Tax 

Account 6640030, which is the account under which Hitzelberger was assessed. Ms. Palmer 

testified that, "For 2000 we changed it into the name of Robert Hitzelberger based upon deed 

book 1306, page 1155, January 20th of '99." (A.R. 1154) (emphasis added). Said differently, 

-
Hitzelberger's assessment was created as a result of the deed recorded in Harrison County in 

Deed Book 1306, Page 1155. This point is so important that it bears repeating. Hitzelberger's 

assessment was not derived from a production report. It was derived from a deed. Therefore, 

according to Respondent's own argument, the assessment was for real property because it 

derived from "a deed, will, or court order." (R.B.22). 

The lower court and Respondent also overlooked an important fact provmg that 

Hitzelberger's assessment was for real property. Ms. Palmer testified that her office created 
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"leased assessments" on the land books for royalty interests that could not be tied to an existing 

real property assessment, deed or will. (A.R.914). She testified: 

Q. When you create a -- what you're calling a leased account is 
there some way you designate it that way on the land books? 

A. Absolutely. The word "leased" is our -- as we call it, our red 
flag being put into the account so that we know why and how that 
account was created. 

Thus, according to the Harrison County Assessor's Office, whenever an assessment for a 

royalty interest in oil and gas is placed on the land books, such an account it designated "leased." 

An example of this practice can been seen in the 1996 land book entry for the Richard Snowden 

Andrews Heirs, which reads, "INT LEASED O&G EASTERN AMERICAN." (A.R. 674). The 

land book entry for Hitzelberger's predecessor-in-title, the Harry P. Cross Estate, does not 

contain the word "leased." (A.R. 1040). Similarly, the property description in Hitzelberger's 

assessment does not contain the word "leased." (A.R. 531). 

Ms. Palmer was questioned about the importance of an entry on the land books that did 

not have the word "leased" in the description. She testified: 

Q. And if you saw that entry in the land book with an actual deed 
book and page number without the leased interest, would that say 
to you that that is a real property interest for gas in place? 

A. Being that is on the real books, I -- I would automatically 
think that, but I would go to the notes on the account to find out 
how it was originally created ... 

Q. Okay. What if you couldn't connect it to an account? 

A. We would send a letter to the grantee and ask them or tell them 
that we didn't have enough information to transfer it. 

(A.R. 964-66) (emphasis added). Again, Hitzelberger's assessment was on the land books and it 

did not contain the word "leased." According to Ms. Palmer, if there was an issue correlating 
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Hitzelberger's real property assessment to a deed, the account would not have been transferred 

into his name and a letter would have been sent to him requesting additional information. The 

account was transferred into Hitzelberger's name (A.R. 1154), and no letter was sent to 

Hitzelberger requesting additional information. (A.R. 282). This is because the Assessor was 

able to connect Hitzelberger's interest to Deed 1306, Page 1155. The facts presented to the lower 

court undeniably prove that Hitzelberger had a real property assessment entered upon the land 

books. Therefore, it was clear error for the lower court to find that Hitzelberger's assessment was 

one for personal property. 

The Lower court also erred as a matter of law when it held that a royalty interest is "an 

interest in personal property," not real property. (A.R. 40). This Court recently determined that 

royalty holders have a nonpossessory real property interest in the oil and gas. Gastar 

Exploration, Inc. v. Contraguerro, No. 16-0429, 2017 WL 2418399 (May 31, 2017). Petitioner 

devoted two entire pages of its initial brief to the Gastar case and its effect on this case. In 

response, the Respondent simply referenced several outdated cases in a footnote and failed to 

mention, much less discuss, the Gastar opinion. 

The Circuit Court got it wrong and this Court got it right. A royalty interest is a non

possessory real property interest in the oil and gas in place. As such, it is irrelevant whether 

Hitzelbeger owned an interest in the oil and gas in fee or a royalty interest. It is irrelevant 

because both interests are considered real property interests under West Virginia law. As such, it 

was clear error for the Circuit Court to find Hitzelberger's interest in the Property was a personal 

property interest. 
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c. The lower court erred in ruling that the deeds submitted by Hitzelberger 
were inadmissible. 

The next assignment of error is that the lower court erroneously found that two deeds 

submitted by Hitzelberger were inadmissible pursuant to W.Va. Code §II-22-7 for three reasons. 

First, the lower court made no findings of fact regarding the two deeds or their lack of tax stamps 

or declarations of value. The lower court simply stated that there was no admissible evidence to 

prove Hitzelberger was a bona fide purchaser of an undivided ownership interest in the Property. 

(A.R. 45). In fact, nowhere in the lower court's entire opinion does it even mention "stamps" or a 

"declaration of consideration." The lower court's opinion is completely devoid of any facts or 

analysis to support its finding that the deeds are inadmissible. This argument by Petitioner was 

completely ignored by Respondent in its brief. 

Second, Respondent never argued that the two deeds were inadmissible because they 

lacked tax stamps. The Respondent argued that the two deeds were inadmissible because they 

lacked declarations ofconsideration. (A.R. 1117). This is a very important distinction because 

the lower court held that the deeds were inadmissible pursuant to W.Va. Code §11-22-7, which 

reads: 

Failure to affix stamps. No document upon which a tax is imposed 
by this article shall be made the basis of any action or other legal 
proceeding, nor shall proof thereof be offered or received in 
evidence in any court of this State, nor shall the same be recorded 
in the office of any clerk of any county court of this State, unless 
or until a documentary stamp or stamps as provided in this 
article have been affIXed thereto, but if recorded without stamps 
or without the proper amount of stamps, said document shall 
nevertheless be duly of record except that no copy thereof may be 
admitted in evidence until the proper amount of stamps has been 
placed on the original or such copy. 

(emphasis added). There is no reference to "declaration of consideration" in W.Va. Code §11

22-7. More importantly, nowhere in W.Va. Code §11-22-7 does it say that a deed is 
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inadmissible in a court of law if it does not contain a declaration of consideration. The 

Respondent knows Petitioner is right. That is why it tried to use sleight-of-hand to claim that the 

lower court made a ruling that it did not make. In its brief, the Respondent claims that the lower 

court held that the deeds were inadmissible "because they both fail to contain either documentary 

stamps Q! a declaration ofconsideration." (RB 23) (emphasis added). The lower court never 

made such a ruling. In fact, the lower court could not have made such a ruling because the issue 

of whether the deeds were inadmissible because they lacked tax stamps was never before it. 

Also, conspicuously missing from Respondent's brief is any reference to the Appellate Record 

where it argued that the two deeds were inadmissible because they lacked tax stamps. There is 

no reference because that argument was never made. 

Third, to the extent W.Va. Code §11-22-7 prohibits the entry of the deeds into evidence, 

that provision is unconstitutional because it conflicts with Rule 402 of the W.Va. Rules of 

Evidence. This is because Article VIII, Section III of the West Virginia Constitution grants the 

Supreme Court the authority to promulgate rules for all of the courts of the state related to 

process, practice and procedure. As such, court rules promulgated under constitutional and 

statutory authority prevail whenever there is a conflict, real or perceived, between such rules and 

legislative provisions involving court procedure. Games-Neely ex reI. W. Va. State Police, 211 

W. Va. 236, 245, 565 S.E.2d 358, 366 (2002). 

The Respondent counters this argument by relying upon Rule 101, which states in part, 

"rules of evidence set forth in any West Virginia statute not in conflict with any of these rules or 

any other rules adopted by this Court shall be deemed to be in effect until superseded by rule or 

decision." (RB 25). Respondent appears to be arguing that §11-22-7 does not conflict with Rule 

402, it simply adds additional requirements above and beyond those of Rule 402. 
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This Court addressed this very issue in Teter v. Old Colony Co., 190 W.Va. 711, 441 

S.E.2d 728 (1994) where it rejected the appellant's assertion "that W.Va. Code, 37-14-2 and-3 

(1991) ... preclude appraisal testimony in court unless the appraiser is licensed under the [Real 

Estate Appraiser Licensing and Certification] Act." Teter, 190 W.Va. at 723,441 S.E.2d at 740. 

This Court found that the statute did not apply because it was ambiguous. However, it also 

found that even if W.Va.Code § 37-14-1 et seq., unambiguously prohibited anyone but a 

licensed or certified appraiser from testifying with regard to the value of real estate in a court 

proceeding, the prohibition would be contrary to Rule 702 of the Rules of Evidence promulgated 

by this Court, pursuant to article eight, section three of our Constitution, and, thus, the 

prohibition would be void. (See also, W. Virginia Div. of Highways v. Butler, 205 W. Va. 146, 

149-50,516 S.E.2d 769, 772-73 (1999». 

This is important because W.Va.Code § 37-14-1 et seq. does not directly conflict with 

Rule 702. Instead, it was being applied to add requirements regarding expert testimony related 

to real estate appraisals above and beyond the requirements of Rule 702. Since a witness not 

licensed under the Act could testify under Rule 702, but could not testify under the increased 

requirements of W.Va. Code § 37-14-1 et seq., the statute was found to be in conflict with Rule 

702. It is also important to note that in Teter, the conflict was between a rule of evidence and a 

state statute, just like it is in this case. This is important because the general language of Rule 

101 referenced by Respondent did not preclude the finding of a conflict in Teter. 

Just as in Teter, here the state statute adds requirements over and above those of Rule 

402. Also just as in Teter, the evidence in question in this case would be admissible under the 

rule of evidence, but would not be admissible under the state statute. Thus, according to Teter, 

W.Va. Code §11-22-7 conflicts with Rule 402 and must therefore be disregarded. 
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D. Hitzelberger was deprived of real property without due process of law. 

As a preliminary matter, Petitioner's assignment of error was that he was deprived of real 

property in violation of the due process clause of the United States Constitution and the West 

Virginia Constitution. (Petitioner's Brief 17). In its response, the Respondent only addressed 

potential due process violations under the United States Constitution and ignored the West 

Virginia Constitution. (RB 26). Pursuant to Rule 10 of the West Virginia Rules of Appellate 

Procedure, "If the respondent's brief fails to respond to an assignment of error, the Court will 

assume that the respondent agrees with the petitioner's view of the issue." Given that 

Respondent has failed to respond to Petitioner's assignment of error that he was deprived of real 

property in violation of the due process clause of the West Virginia Constitution, this Court 

should assume that Respondent agrees with Petitioner. 

In response to Petitioner's substantive argument, Respondent simply regurgitates its same 

argument that there was no error because Hitzelberger's assessment was for personal property 

instead of real property. To be clear, the lower court held in 2017 that Hitzelberger lost his real 

property interest in the Property pursuant to a tax sale that occurred sixteen (16) years earlier. As 

noted above, Hitzelberger was separately assessed for a real property interest at the time of the 

tax sale. As such, his interest was not subject to the 2001 tax sale because his interest was not 

assessed under the account subject to the 2001 tax sale. This is not a question of double 

assessments. Hitzelberger did not have two assessments. There was not one assessment in his 

name for personal property and one assessment in his name for real property. He had only one 

assessment and that assessment was oil the land books as real property. 
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Additionally, this entire case is the result of Harrison County purposely violating state 

law by listing personal property assessments on the land books. If Hitzelberger's assessment was 

truly one for personal property, it should have never been on the land books. 

More importantly, Harrison County represented to Hitzelberger that he was assessed for 

real property. It placed his assessment on the land books. It sent his an assessment that 

referenced "real property taxes." It took the taxes he paid pursuant to the real property 

assessment. In addition, Ms. Palmer testified that had there been an issue precluding her from 

transferring the real property account into Hitzeberger's name, should would not have transferred 

it and required him to submit additional information. Harrison County went to great lengths to 

convince Hitzelberger his interest was assessed as real property and it benefited from those 

efforts in the name of real property taxes. 

If the Assessor's Office could not correlate Hitzelberger's interest to a real property 

interest in 1999, that fact would have been known to Hitzelberger if Harrison County had 

followed state law. If Harrison County had assessed Hitzelberger for personal property, he 

would have realized that when he obtained his first assessment and he would have been able to 

correct it before the tax sale. He was not given this opportunity because Harrison County 

purposefully violated state law and placed personal property assessments on the land books and 

called them real property assessments. At a minimum, Hitzelberger was improperly led to 

believe that he was being properly assessed. 

Respondent has countered that, if Hitzelberger believed that he had a real property 

interest, it was his obligation to call the Assessor and ensure that he was properly assessed. 

Petitioner is at a loss as to what he should have done to correct his assessment. If he called the 

Assessor's office and said he wanted to have a separate assessment, they would have asked him 
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under what account his interest was currently being assessed. When he would have responded 

"6640030", they would have told him that he was the sole name on the account and that he was 

already separately assessed. CA.R. 530). If he asked them to have his interest assessed as real 

property on the land books, they would have responded that it already was. CA.R. 530). Finally, 

if he asked them to make sure that his assessment was tied to a real property interest so that it 

could not be considered a "leased" account, they would have told him that it was not a leased 

account because his assessment did not contain the word "leased" CA.R. 530), and they would 

have told him that his assessment was correlated to Deed 1306, Page 1155. CA.R. 1154). 

Nothing would have changed had Hitzelberger called the Assessor's Office, nothing. 

The simple fact remains that Hitzelberger lost his real property interest in a tax sale for 

Tax Account 6428181 when his real property interest was assessed under Tax Account 6640030. 

That is akin to the bank foreclosing upon someone's home because their neighbor failed to pay 

their mortgage. Hitzelberger was separately assessed for real property for seventeen years. He 

paid his real property taxes for each of those seventeen years. Now, he has lost that real property 

and he has no way to undue it because the statute of limitation have run. He would have had the 

opportunity to correct the alleged problem within the statute of limitations had Harrison County 

followed the law and not represented to him that his assessment was correct when it believed it 

was not. As a result, Hitzelberger's real property interest was unconstitutionally taken from him 

without due process oflaw in violation of the West Virginia Constitution and the United States 

Constitution. 
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II. THE LOWER COURT ERRED IN RULING THAT HITZELBERGER LOST IDS 
PERSONAL PROPERTY INTEREST IN THE SUBJECT PROPERTY VIA A TAX 
SALE RELATED TO REAL PROPERTY. 

The Respondent counters this assignment of error by arguing that none of the lower 

court's conclusions "equate to a finding that Hitzelberger's claim to the Fahnestock Interest was 

an interest in personal property." (RB 28). Even if true, Respondent's point is irrelevant for two 

reasons. First, if Hitzelberger's assessment was only for personal property, then his personal 

property interest could not have been sold as part of the tax sale to Respondent. This is because 

personal property interests cannot be sold in a real property tax sale. Blair v. Freeburn Coal 

~ 163 W.Va. 23, 253 S.E.2d 547 (1979). The Respondent has admitted this point: 

If the Hitzelberger Assessment had gone delinquent, it would have 
been sold only because the word "LEASED" was not properly 
included in the assessment description to alert the Sheriff's Tax 
Office to not sell the same, which does not represent any interest in 
real property. Nonetheless, a tax sale o/this leased interest would 
have been void. 

(A.R. 1235) (emphasis added). This is critical because the Respondent admits in writing that 

Hitzelberger's leased interest in the Property could not have been subject to a tax sale, much less 

the 2001 Tax Sale. Petitioner strongly denies that he did not have a real property interest that 

was separately assessed on the land books. However, if this Court determines that Petitioner was 

assessed for personal property instead of for real property, the Respondent still has to pay 

twenty-percent (20%) of the royalty income generated from the Property to Hitzelberger because 

of Hitzelberger's personal property interest. If the Respondent is willing to concede that the 

lower court did not divest Petitioner of his personal property interest, then Petitioner may be 

forced to withdraw this argument. 

However, if the Respondent claims that Hitzelberger had no personal property interest 

because he could not prove his chain of title, that argument must be rejected. Respondent has no 
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standing to attack Hitzelberger's chain of title for his personal property. This is because 

Respondent has no claim to Hitzelberger's interest in the Property independent of the tax sale. 

In other words, Respondent has no claim to Hitzelberger's personal property interest 

because the personal property interest was not subject to the tax sale. A tax sale does not give 

the tax sale purchaser carte blanche to attack every other separately assessed interest holder's 

chain of title. Respondent has no standing to attack Hitzelberger's chain of title for his personal 

property interest because Respondent's Amended Counterclaim does not contain a claim to 

Hitzelberger's personal property. Accordingly, the entire discussion of Hitzelberger's chain of 

title is irrelevant if this Court determines that Hitzelberger's assessment was for personal 

property. It is also irrelevant if this Court determines that Hitzelberger's assessment was for real 

property. This is because Hitzelberger's interest would not have been subject to the tax sale 

because it was separately assessed under a different account as real property. In such an 

instance, Respondent would not have standing to attack the chain of title of an interest not 

subject to the tax sale. 

Ultimately, the issue in this case is not whether Petitioner can prove his entitlement to the 

twenty-percent interest claimed by Respondent. The issue is whether Respondent can prove his 

entitlement to the twenty percent interest claimed by Petitioner. This issue is resolved entirely 

upon the manner in which Petitioner was assessed. If Petitioner was separately assessed for real 

property, then Respondent has no claim to Petitioner's interest. If Petitioner was assessed for 

personal property, then Respondent owns an undivided four-fifths (4/5) interest in the oil and gas 

in place, but he still has to pay twenty-percent (20%) of the royalty income generated from the 

Property to Petitioner. These are the only two outcomes. To the extent the lower court 
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determined that Hitzelberger had a personal property interest that was lost in the tax sale, that 

determination was error and should be overturned. 

III. THE LOWER COURT ERRED IN RULING THAT HITZELBERGER WAS NOT 
ENTITLED TO A NOTICE OF REDEMPTION FOR THE SUBJECT PROPERTY. 

The Circuit Court ruled that Hitzelberger was not entitled to a notice of redemption 

because his interest in the Property was not of public record. The Circuit Court also erred when 

it held that Hitzelberger could not challenge MRI's failure to provide rum with a notice of 

redemption because the statute of limitations had not been tolled by the discovery doctrine. 

A. The lower court erred in ruling that Hitzelberger's interest in the Subject 
Property was not of public record. 

Respondent claims it had no way to determine from the public records that Petitioner 

claimed an ownersrup interest in the Property. Petitioner was listed on various production 

reports on file in the Harrison County Clerk's Office that identified him as receiving royalty 

payments from gas produced from the Property. (A.R. 973-976). Respondent claims that these 

reports were not available to the public. However, Ms. Palmer testified that even though the 

public could not review the reports to determine how much royalty an individual received, they 

would have access to the reports to determine who was receiving payments. (A.R. 975-976). 

Since Petitioner's name was on the production reports and available to Respondent, 

Respondent should have known that Petitioner had an interest in the property. Then, all 

Respondent had to do was search the public records for a deed in Petitioner's name. If it would 

have done so, Respondent would have found a deed in Petitioner's name for oil and gas in place. 

At that point, Respondent would have known that Petitioner was getting paid for an interest in 

the property and there was a deed of record giving Petitioner an interest in the property. That 

information alone is enough to entitle Petitioner to notice. 
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B. The lower court erred in ruling that the discovery doctrine did not toll the 
statute of limitation to challenge the tax sale to Mike Ross, Inc. 

Respondent challenges this assignment of error on two grounds. First, it claims that 

Petitioner's argument is not supported by any reference to the appendix. Respondent then argues 

that MRl could not have reviewed the production reports in the assessor's office with Petitioner's 

name on them because the reports were not available for public viewing. (RB 38). Petitioner 

will address both of these arguments at once. 

Mr. Mike Ross was designated as the corporate representative of MRI. As such, his 

testimony is binding upon the Respondent, MRl. In his deposition as the corporate 

representative, ofMRI, which is part of the Appendix, Mr. Ross testified: 

Q. 	 Okay. Now my original question was, though, with regard to this 

production royalty payments by the producers of mineral off this 

thousand acres, did you -- did Mike Ross, Inc. ever check with the 

assessor to see who was being paid and get their names and 

addresses? 


A. 	 I think the people that I hired did that. 

Q. 	 You think they did? 

A. 	 Sure. 

Q. 	 And you're -- are you speculating, or do you know that they did? 

A. 	 Well, I think that their records indicate that, and I know that that's 

what we normally hire them for. 


(A.R. 834) (emphasis added). The Respondent expressly admitted that it obtained the names 

and addresses of those being paid royalties from the Property. Importantly, Hitzergerger's name 

was among those listed as being paid a royalty from the Property. (A.R. 973-976). To be clear, 

Respondent had Petitioner's name and address. Respondent also knew Petitioner was being paid 

a royalty on production from the Property. Respondent also had access to a deed conveying 
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Petitioner an interest in the oil and gas under the Property in fee. Despite this, Respondent chose 

not to send Petitioner a notice of redemption. As such, the statute of limitations should have 

been tolled because Respondent prevented Petitioner from knowing of its wrongful conduct until 

the statute of limitations expired. 

CONCLUSION 

Based upon the foregoing, Robert Hitzelberger respectfully requests that this Honorable 

Court grant his Petition for Appeal and reverse the Circuit Court's Order by finding that: 1) 

Robert Hitzelberger's interest in the subject Property was not subject to the 2001 tax sale 

because he was separately assessed for a real property interest in the Property; and 2) that Robert 

Hitzelberger still maintains an undivided one-fifth real property interest in the Property. In the 

alternative, Petitioner requests that the Circuit Court's Order granting summary judgment be 

reversed based upon existing questions of fact and that the matter be remanded to the Circuit 

Court for further proceedings. 

Respectfully submitted, 

ROBERT HITZELBERGER, 
By Counsel 

reservati (WV Bar # 8050) 
lowski (WV Bar # 12795) 

OMAS & BATTLE, PLLC 
P.O. Box 273 
Charleston, WV 25321 
304-720-3437 - Phone 
304-340-3801 - Facsimile 
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