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ASSIGNMENTS OF ERROR 


(1) THE LOWER COURT ERRED IN RULING THAT MIKE ROSS, INC. OBTAINED 
ROBERT HITZELBERGER'S UNDIVIDED ONE-FIFTH (115 OR 20%) INTEREST IN THE 
PROPERTY VIA THE 2001 HARRISON COUNTY DELINQUENT TAX SALE AND 2003 
HARRISON COUNTY TAX DEED: 

(a) The lower court erred in ruling that Hitzelberger's one-fifth (115) undivided 
interest in the Property was not assessed as real property separate from the 
assessment in the name of Charles Lee Andrews. 

(b) The lower court erred in ruling that Hitzelberger was assessed and paid taxes 
on a personal property leased interest pertaining to an income stream from oil and 
gas production. 

(c) The lower court erred in ruling that the deeds submitted by Hitzelberger were 
inadmissible. 

(d) Hitzelberger was deprived of real property without due process of law. 

(2) THE LOWER COURT ERRED IN RULING THAT HITZELBERGER LOST HIS 
PERSONAL PROPERTY INTEREST IN THE SUBJECT PROPERTY VIA A TAX SALE 
RELATED TO REAL PROPERTY. 

(3) THE LOWER COURT ERRED IN RULING THAT HITZELBERGER WAS NOT 
ENTITLED TO A NOTICE OF REDEMPTION FOR THE SUBJECT PROPERTY: 

(a) The lower court erred in ruling that Hitzelberger's interest in the Subject 
Property was not of public record. 

(b) The lower court erred in ruling that the discovery doctrine did not toll the 
statute of limitation to challenge the tax sale to Mike Ross, Inc. 

STATEMENT OF THE CASE 

1. L&D Investments, Inc. ("L&D") filed its Complaint against numerous defendants 

including Mike Ross, Inc. ("MRI") alleging an ownership interest in in the oil and gas 

underlying approximately 1 050 acres, more or less, on Sycamore Creek in Union District of 

Harrison County, West Virginia (hereinafter, the "Property"). 

2. L&D filed an amended complaint alleging, in part, that Robert Hitzelberger 

("Hitzelberger") and MRI were claiming interests in the Property owned by L&D. 
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3. MRI then filed a cross claim against Hitzelberger wherein he alleged that MRI 

obtained Hitzelberger's interest in the Property via a 2001 tax sale. MRI alleged that it had 

bought the real property interests that were assessed in the name of Charles Lee Andrews as the 

result of that tax account going delinquent for the failure to pay year 2000 real property taxes. 

(A.R. 71) 

4. Hitzelberger filed an Answer wherein he admitted that he only owned an 

undivided one-fifth interest in the Property separate and apart from L&D's interest in the 

Property. (A.R. 81) 

5. MRI filed an Amended Cross-Claim against Hitzelberger making the same claim. 

According to the Amended Cross Claim, Hitzelberger's interest in the Property was not 

separately assessed by the Harrison County Assessor as real property, and therefore, it was 

subject to the 2001 tax sale. (A.R. 98) 

6. 	 Hitzelberger's interest in the Property is as follows: 

a. 	 By deed dated July 14, 1859, and recorded in Deed Book 
43, Page 373, Luther Haymond, Trustee, conveyed unto 
Richard Snowden Andrews eight hundred and nineteen 
acres, more or less (A.R. 129-130; 218-221); 

b. 	 By deed dated October 10, 1889, and recorded in Deed 
Book 81, Page 200, Thomas W. Harrison, Commissioner, 
conveyed unto R.S. Andrews, 231 acres (A.R. 132; 222
223); 

c. 	 By deed dated January 8, 1891, and recorded in Deed Book 
82, Page 231, R.S. Andrews conveyed unto Charles Lee 
Andrews, as Trustee, for Mary Lee Andrews two certain 
tracts of land situate on the Middle Fork of Sycamore 
Creek, those two tracts being the same conveyed to Richard 
Snowden Andrews by Luther Haymond, trustee, recorded 
in Deed Book 43, Page 373, and the other being the same 
conveyed to R.S. Andrews by Thomas W. Harrison, 
Commissioner, recorded in Deed Book 81, Page 200 (A.R. 
134-136; 224-228); 

d. 	 By deed dated March 14, 1902, and recorded in Deed Book 
129, Page 444, Richard Snowden Andrews and Mary Lee 
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Andrews, his wife, and Charles Lee Andrews, Trustee, 
conveyed unto Jonathan D. Springer, all of the coal known 
as the Pittsburgh vein, containing 1041 211 0 acres, more or 
less, and known as the "Andrews Farm," consisting of two 
tracts or parcels" the same as those recorded in Deed Book 
43, Page 373 and Deed Book 81, Page 200 (A.R. 138-140; 
229-231); 

e. 	 By deed dated April 4, 1903, and recorded in Deed Book 
136, Page 494, Mary Lee Andrews, widow of R. Snowden 
Andrews, deceased, and Charles Lee Andrews, Trustee, 
conveyed unto Jonathan D. Springer, all the surface of the 
foregoing 1041 211 0 acres, as well as "all the minerals 
underlying the same except the oil and gas herein reserved 
and excepted out of the same, and the coal heretofore sold 
and conveyed." (A.R. 142-145; 232-234); 

f. 	 Mary Catherine Lee Andrews died testate on March 2, 
1920, and by her last Will and Testament, dated May 5, 
1903, with five codicils dated December 15, 1903, 
December 9, 1904, January 7, 1909, March 12, 1915, and 
January 3, 1920, and recorded in Will Book 11, Page 342, 
devised the residue of her estate, to her three 
granddaughters and four children, with one-fifth part of 
said residue conveyed in trust to her three granddaughters, 
Rosalie Tunstall Smith, Anita Tunstall Smith, and Marion 
Tunstall Smith. The remaining four-fifths of her estate was 
devised in equal shares to her four children, Louisa Lee 
Andrews Bacon, Carolyn Snowden Andrews, Charles Lee 
Andrews, and George Snowden Andrews. (A.R. 147-157); 

g. 	 Carolyn S. Andrews became Carolyn S. Fahnestock and 
died testate. By her Last Will and Testament, dated March 
15, 1937and recorded in Will Book 84, Page 345, Mrs. 
Fahnestock conveyed her interest in the twenty-percent 
undivided interest in the subject property to Snowden 
Fahnestock. Gibson Fahnestock and Margeret Fahnestock 
Drummond-Wolff (A.R. 159-179); 

h. 	 By deed dated December 1, 1949, and recorded in 
Miscellaneous Book 44, Page 404, the same undivided one
fifth interest in the subject property was conveyed to Harry 
Parsons Cross by Snowden Fahnestock, Gibson 
Fahnestock and Margeret Fahnestock Drummond-Wolff. 
(A.R. 181-183); 

1. 	 Harry Parsons Cross died testate. By his Last Will and 
Testament, dated December 30, 1954, and recorded in Will 
Book 84, Page 368, the same undivided one-fifth interest in 
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the subject property was conveyed to the Harry Parsons 
Cross Trust by Harry Parsons Cross. (A.R. 185-197); 

J. 	 By deed dated December 18, 1998, and recorded in Deed 
Book 1306, Page 1155, the same undivided one-fifth 
interest in the subject property was conveyed to Robert 
Hitzelberger by the Harry Parsons Cross Trust. (A.R. 199
200) 

7. MRI filed a motion for summary judgment alleging that Hitzelberger's 

assessment was not separately assessed as real property, but instead, was assessed as personal 

property. MRI then argued that because Hitzelberger's interest was not assessed as real property, 

it was lost in the 2001 tax sale. (A.R. 201-217) 

8. Hitzelberger responded to MRI's motion for summary judgment as well as filed 

his own motion for summary judgment. Hitzelberger presented evidence showing that his 

interest in the Property was separately assessed in a different tax account than the interests that 

were the subject to the tax sale. Hitzelberger also presented evidence that his assessment was for 

real property taxes, not personal property taxes. (A.R. 1232) 

9. The Circuit Court granted MRI's motion for summary judgment. (A.R. 1-70) In 

doing so, it found that Hitzelberger's interest had not been separately assessed as real property 

because the assessment had originated from an oil and gas production report. Accordingly, the 

Circuit Court found that Hitzelberger's assessment was akin to an oil and gas royalty interest, 

which is a personal property interest. As a result, the Circuit Court found that Hitzelberger lost 

his interest to MRI via the 2001 tax sale. The Circuit Court did so without providing the parties 

with an opportunity to present oral argument, which was requested. 

10. Hitzelberger's current appeal is limited to the Circuit Court's granting of summary 

judgment to MRI on its Cross-Claim and the denial of Hitzelberger's motion for summary 

judgment challenging MRI's Cross-Claim. 
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SUMMARY OF ARGUMENT 


The Circuit Court committed reversible error by ruling that Hitzelberger did not have an 

interest in the Property that was separately assessed as a real property interest. The evidence 

clearly shows that Hitzelberger's interest in the Property was assessed as a real property interest. 

The evidence also clearly shows that Hitzelberger's interest was also separately assessed in a tax 

account apart from the tax account that became delinquent and was subject to the tax sale. 

The Circuit Court also improperly found that Hitzelberger's interest in the Property was a 

personal property royalty interest. This ruling is wrong for two reasons. First, Hitzelberger's 

interest was in the oil and gas in place under the Property. As such, it was a real property 

interest. Second, even if Hitzelberger only had a royalty interest in the Property, it was still a 

real property interest in the oil and gas that had yet to be produced. This is because this Court 

recently held that royalty interests in unproduced oil and gas in a real property interest. 

The Circuit Court also erroneously found that Hitzelberger's interest was subject to the 

2001 tax sale. Hitzelberger's interest in the Property had to be either a real property interest or a 

personal property interest. If his interest was a real property interest, then the assessment was 

correct and Hitzelberger was not subject to the tax sale because he was separately assessed for a 

real property interest. If he had a personal property interest, then that personal property interest 

could not have been sold at a real property tax sale. As such, Hitzelberger's interest could not 

have been subject to the 2001 tax sale regardless of the type of interest he possessed. 

Finally, the Circuit Court held that Hitzelberger was not entitled to notice of the tax sale 

or his right to redeem because his interest in the Property was not of public record. As such, the 

Court found that MRI had no way of tying Hitzelberger's interest to the Property. Hitzelberger 

believes the evidence clearly shows that he was separately assessed for a real property interest, 

which means his interest was not subject to the tax sale. As such, he would not be entitled to 

notice of the tax sale because his interest would not have been subject to the tax sale. However, 
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because the Circuit Court found that Hitzelberger's interest was subject to the tax sale he must 

address the notice issue. At the time MRI sent the notice to redeem to parties with an interest in 

the Property, it knew that Hitzelberger had some interest in the Property and Hitzelberger's deed 

was of public record. As such, MRI knew, or should have known, that Hitzelberger was entitled 

to notice. It simply chose not to notify him. As a result, the 200 I tax sale was improper and the 

statute of limitations was tolled as a result of the discovery doctrine. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to the criteria outline in Rule 18(a) of the West Virginia Rules of Appellate 

Procedure, oral argument is necessary in this matter as no party has waived oral argument, the 

appeal is not frivolous, the parties disagree whether the dispositive issues have been 

authoritatively decided, and this Court's decisional process would be significantly aided by oral 

argument. See W. Va. R. App. P. Rule 18(a). Oral argument should be held pursuant to Rule 19 

because the decision in this case involves assignments of error in the application of settled law 

and was against the weight of evidence. See W. Va. R. App. P. Rule 19. A memorandum 

decision is not appropriate for this matter because, under Rule 21 (d), memorandum decisions are 

used only to reverse decisions under "limited circumstances." See W. Va. R. App. P. Rule 21(d). 

Additionally, oral argument should be held pursuant to Rule 20 because this case 

involves issues of first impressions. See W. Va. R. App. P. Rule 20. 

ARGUMENT 

I. STANDARD OF REVIEW 

A circuit court's entry of summary judgment is reviewed de novo. Syl. Pt. 1, Davis v. 

Foley, 193 W. Va. 595, 596 (W. Va. 1995). "Any detem1inations of fact made by the circuit 

court in reaching its ultimate resolution are reviewed pursuant to a clearly erroneous standard." 

Mountain Lodge Ass'n v. Crum & Forster Indem. Co., 210 W. Va. 536, 545 (W. Va. 2001). 
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However, "ostensible findings of fact, which entail the application of law or constitute legal 

judgments which transcend ordinary factual determinations, must be reviewed de novo. Syl. Pt. 

1, in part, State ex reI. Cooper v. Caperton, 196 W. Va. 208 CW. Va. 1996). 

II. 	 THE LOWER COURT ERRED IN RULING THAT MIKE ROSS, INC. 
OBTAINED ROBERT HITZELBERGER'S UNDIVIDED ONE-FIFTH (115 OR 
20%) INTEREST IN THE PROPERTY VIA THE 2001 HARRISON COUNTY 
DELINQUENT TAX SALE AND 2003 HARRISON COUNTY TAX DEED 

Hitzelberger has owned an undivided one-fifth interest in the oil and gas underlying the 

Property since 1998. Since the time he has owned that interest it has been assessed in his name 

as real property under Account No. 06640030. He has paid his property taxes on that account for 

nearly two decades. Now, in 2017, the Circuit Court of Harrison County took Hitzelberger's 

property away from him and gave it to MRI on the sole basis that MRI acquired the interest in a 

2001 tax sale for delinquent taxes that were due on Account No. 06428181, which was in the 

name of Charles Lee Andrews. Said differently, the Circuit Court gave Hitzelberger's property 

to MR1 because the taxes were not paid on a different tax account in someone else's name 

seventeen (17) years ago. 

The Circuit Court erred in ruling that Hitzelberger lost his interest in the 2001 tax sale to 

MRI because: 1) Hitzelberger's interest in the Property was separately assessed as a real property 

interest; 2) Hitzelberger's interest in the Property could not have legally been assessed as a 

personal property interest; 3) Hitzelberger's deed was not inadmissible; and 4) the Circuit Court 

order violates due process. 

A. 	 The lower court erred in ruling that Hitzelberger one-fifth (l/5) undivided 
interest in the Property was not assessed as real property separate from the 
assessment in the name of Charles Lee Andrews. 

The Circuit court inexplicably found that Hitzelberger's interest in the subject property 

was neither separately assessed nor assessed as real property. As a result, the Circuit Court ruled 
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that Hitzelberger lost his interest in the Property to MRI via the Tax Deed. More specifically, 

the Circuit Court held: 

Neither Hitzelberger nor his predecessors in title as to his 
purportedly undivided one-fifth (1/5 or 20%) interest in the Subject 
Property ever had such interest properly and validly assessed as 
real property thereby separating it out from the real estate 
assessment still maintained in the nanle of Charles Lee Andrews. 
As a direct result, Hitzelberger's asserted undivided interest he 
purports to have in the Subject Property was lost upon the delivery 
to Ross of its Tax Deed. 

(A.R. 35). 

The Circuit Court's findings are perplexing and entirely contrary to the submitted 

evidence. Hitzelberger's interest in the Property was assessed separate and apart from Charles 

Lee Andrews' interest that was subject to the Tax Deed. The interest sold via the tax sale was 

assessed under Account No. 06428181. (A.R. 278). This fact is not in dispute. Hitzelberger's 

interest was assessed under Account No. 06640030. (A.R. 282). This fact is also not in dispute. 

In addition, Account No. 06428181 was assessed in the name of Charles Lee Andrews, 

while Account No. 06640030 was assessed in the name of Robert Hitzelberger. These facts are 

also not in dispute. Thus, the Circuit Court found that Hitzelberger's interest was not separately 

assessed from Charles Lee Andrews' interest despite uncontroverted and irrefutable evidence to 

the contrary. The Circuit Court got it wrong. Hitzelberger's interest in the Property was 

separately assessed from Charles Lee Andrews' interest in the Property. 

The Circuit Court also mistakenly found that Hitzelberger's interest in the Property was 

not assessed as a real property interest. West Virginia Code § 11-4-1 and 11-4-2 require that 

each county assessor maintain land books for the documentation of all real property interests. It 

is important to note that "only real property interests are to be assessed on the land books." Blair 

v. Freeburn Coal Corp. 163 W.Va. 23 (1979). This fact was acknowledged by the Assistant 
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Natural Resource Assessment Coordinator for Harrison County, who testified that she knew that 

only interests in real property were to be listed in the land books. (A.R. 963). 

This is important because the interests assessed under Hitzelberger's account were 

assessed on the land books of Harrison County and remained that way for over sixteen (16) 

years. (A.R. 953). The deed conveying Hitzelberger's interest, which conveyed an interest in 

the oil and gas in place and other minerals "in fee," was recorded in the Harrison County Clerk's 

Office in Deed Book 1306 at Page 1155. (A.R. 199-200). Finally, the Tax Receipt issued by 

Harrison County Sheriff and Treasurer shows that Hitzelberger's payments under Account No. 

06640030 were for "Full Year Payment Real Property." (A.R. 530; A.R. 1232). 

Based upon the documents submitted to the Circuit Court, it is clear that: 1) Hitzelberger 

was conveyed an interest in real property; 2) he recorded the deed conveying his interest in real 

property with the Harrison County Clerk; 3) upon his recording of the deed, his interest was 

listed in the land books of Harrison County; 4) Hitzelberger's interest in the Property was 

actually assessed as an interest in real property; and 5) when Hitzelberger paid the taxes on his 

interest, the County represented to him that his payments were for real property tax assessments. 

Yet, despite having a real property interest that was listed in the land books and that was actually 

assessed as real property, the Circuit Court found that Hitzelberger's interest was assessed as 

personal property. Again, the Circuit Court got it wrong, as there is absolutely no evidence that 

Hitzelberger's interest was assessed as personal property.l 

It is important to note that the Circuit Court based its ruling in large part on its finding 

that Hitzelberger "failed to do what was required and necessary in order to have their [his] 

respective oil and mineral parcel interests underlying the related real estate tracts separately 

assessed." (A.R. 37). According to the Circuit Court, Hitzelberger should have contacted the 

I Whether Hitzelberger's interest was assessed as personal property is a different question than whether his interest 
should have been assessed as personal property. The Circuit Court did not fmd that Hitzelberger's interest was 
erroneously assessed as real property. Instead, it found that Hitzelberger's interest was actually assessed as personal 
property. This fmding is clearly erroneous. 
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Harrison County Assessor's Office and requested that his interest in the Property be separately 

assessed as real property. This finding makes no sense. It would have been nonsensical for 

Hitzelberger to contact the Assessor to request that his interest be separately assessed as real 

property when his interest was already separately assessed as real property. 

B. 	 The lower court erred in ruling that Hitzelberger was assessed and paid taxes 
on a personal property leased interest pertaining to an income stream from 
oil and gas production. 

Not only was Hitzelberger's interest not assessed as personal property, it should not have 

been assessed as personal property. The Circuit Court expressly found that Hitzelberger did not 

own an interest in the oil and gas in place, but instead, that he only owned a royalty interest in 

the Property. The Circuit Court then ruled that, because a royalty interest is an interest in 

personal property, Hitzelberger's interest had to have been assessed as personal property. The 

issue of whether Hitzelberger owned a fee interest or a non-participating royalty interest 

("NPRI") is irrelevant. This is because a fee interest and an NPRI are both real property interests 

in the oil and gas in place. 

West Virginia law is well-settled that an interest in the oil and gas in place is a real 

property interest, while an interest in the produced oil and gas is a personal property interest. 

Warren v. Boggs, 97 S.E.2d 589,592 (1918). The unanswered question has been how to classify 

an NPRI in the undeveloped minerals, or in other words, an unaccrued royalty interest? This 

Court answered this question less than a month ago when it determined that NPRI holders have a 

nonpossessory real property interest in the oil and gas. Gastar Exploration, Inc. v. Contraguerro, 

No. 16-0429,2017 WL 2418399 (May 31, 2017). 

The Gastar decision applies a common sense approach, if NPRIs are treated as a type of 

personal property that does not vest until production, perpetual NPRIs would violate "the rule 

against perpetuities." The statutory rule against perpetuities, adopted in West Virginia in 1992, 

2 "Unaccrued royalties" are royalties that will be earned on minerals that have yet to be severed and that are still in 
the ground. "Accrued royalties" are royalties due on minerals that have been severed. 
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states that any "nonvested property interest is invalid unless" it meets certain conditions, namely 

that it is certain to vest or terminate within a specific timeframe. W. Va. Code §§ 36-1A-l to -8. 

As explained by the Supreme Court of Florida in "the rule that a royalty interest is personal 

property which does not vest until the oil is severed from the ground" is "an attempt to create a 

perpetual nonparticipating royalty interest [that] violates the rule against perpetuities." Conway 

Land, Inc. v. Terry, 542 So. 2d 362, 365 (Fla. 1989). 

A ruling that an unaccrued royalty interest is personal property will lead to absurd 

jurisprudence. In Hanson v. Ware, 274 S.W.2d 359, 362-63 (Ark. 1955), the Arkansas Supreme 

Court aptly explained why viewing an NPRI as a personal property interest vesting upon 

production is problematic: 

It might also be argued that the estate would vest upon the actual 
production of oil and gas--the view to which the Kansas court was 
driven by reason of the royalty interest being considered as 
personal property. But in Arkansas the royalty interest is real 
property, and the severed oil or gas is personalty; there is no need 
to confuse the two. A particular producing well might be 
abandoned at any time, and even if operated to exhaustion it would 
drain only the oil-bearing stratum that it had penetrated, leaving 
untouched other deposits that might lie above or below. It is hard 
for us to conceive of an estate in real property which vests barrel 
by barrel or stratum by stratum. In the analogous case of a profit a 
prendre, such as the perpetual right to take game or fish from 
another's land, the estate in real property is a present vested interest 
which is unaffected by the rule against perpetuities .... Although 
the owner of such a privilege acquires a personal property interest 
whenever he bags a duck or lands a fish, this action is merely an 
incident in the enjoyment of the estate in real property. 

Finding that an NPRI is personal property leads only to legal and theoretical 

complications for lawyers, judges, court and county administrators, mineral owners, and 

operators, whereas finding that an NPRI is real property provides for certainty and clarity. 

Andrew S. Graham, Allison J. Farrell, Lauren A. Williams, Amber M. Moore, One Stick in the 

Bundle: Characterizing Nonparticipating Royalty Interests Under West Virginia Law, 117 W. 

Va. L. Rev. 519,539-40 (2014). 
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The Circuit Court got it wrong and this Court got it right. An NPRI is a non-possessory 

real property interest in the oil and gas in place. As such, it is irrelevant whether Hitzelbeger 

owned an interest in the oil and gas in fee or an NPRI. It is irrelevant because both interests are 

considered real property interests under West Virginia law. As such, it was clear error for the 

Circuit Court to find Hitzelberger's interest in the Property was a personal property interest. 

C. The lower court erred in ruling that Hitzelberger's Deed was inadmissible. 

MRI argued that because the deed from the Harry Parsons Cross Trust granting 

Hitzelberger his interest in the Property did not have a declaration of consideration as required 

by W.Va. Code § 11-22-6, the deed was inadmissible pursuant to W.Va. Code § 11-22-7. CA.R. 

1117). As a result, the Circuit Court held that: 

There is no admissible evidence to prove that Hitzelberger was a 
bona fide purchaser of an undivided ownership interest in the oil 
and gas mineral parcels underlying the related real estate at issue 
herein. West Virginia Code § 11-22-7. 

CA.R. 45). The Circuit Court made no findings of fact or conclusions of law as to why 

Hitzelberger's deed violated W.Va. Code §11-22-7. It simply stated that there was no admissible 

evidence to support Hitzelberger's claim and then it cited to W.Va. Code § 11-22-7. While this 

is justification enough to overturn the Circuit Court's ruling, there are stronger, more compelling 

reasons why the Circuit Court's ruling should be reversed. 

First, W.Va. Code §11-22-6 requires that a deed include a declaration of consideration. 

There is no language in § 11-22-6 that prohibits the recording of a deed without a declaration of 

consideration. The only prohibition is against the recording of a deed without docunlentary 

stamps. Similarly, §11-22-7 only prohibits the use of deeds as evidence if they do not have 

documentary stamps affixed. There is no mention in § 11-22-7 of a deed being inadmissible in 

court if it does not contain a declaration of consideration. To be clear, MRI challenged the 

admissibility of Hitzelberger's deed on the basis that it did not contain a declaration of 
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consideration, not on the basis that it did not have tax stamps affixed. Therefore, MRI did not 

raise the issue related to tax stamps and that issue was never properly before the Circuit Court. 

Second, Article VIII, Section III of the West Virginia Constitution grants the Supreme 

Court the authority to promulgate rules for all of the courts of the state related to process, 

practice and procedure. Rules promulgated by the Supreme Court have the force and effect of 

law and will supersede procedural statutes that conflict with them. W. Va. Div. of Highways v. 

Butler, 205 W. Va. 146, 150,515 S.E.2d 769, 773 (1999). Similarly, court rules promulgated 

under constitutional and statutory authority prevail whenever there is a conflict, real or 

perceived, between such rules and legislative provisions involving court procedure. Games

Neely ex reI. W. Va. State Police, 211 W. Va. 236, 245,565 S.E.2d 358, 366 (2002). 

Rule 402 of the West Virginia Rules of Evidence states that relevant evidence is 

admissible unless any of the following four (4) authorities provide otherwise: (a) the United 

States Constitution; (b) the West Virginia Constitution; (c) the West Virginia Rules of Evidence; 

or (d) other rules adopted by the Supreme Court of Appeals of West Virginia. W. Va. R. Evid. 

402. The basis upon which the Circuit Court determined Hitzelberger's deed was inadmissible 

was §11-22-7 of the West Virginia Code. 

Importantly, the West Virginia Code is not one of the four (4) authorities set forth in Rule 

402. Therefore, § 11-22-7 limits the admissibility of relevant evidence in contravention of Rule 

402. Hitzelberger's deed is relevant, and therefore admissible under Rule 402 even if it does not 

have tax stamps affixed. However, Hitzelberger's deed would not be admissible under §11-22-7 

without tax stamps affixed. Since the deed would be admissible pursuant to Rule 402 but would 

not be admissible under §1l-22-7, there is a direct conflict between Rule 402 and §11-22-7. 

Given this direct conflict, Rule 402 supersedes § 11-22-7 and thus renders § 11-22-7 inapplicable. 

Accordingly, the Circuit Court erred in finding that Hitzelberger's deed was inadmissible 

pursuant to W.Va. Code § 11-22-7. 
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It must also be noted that MRI has no claim to Hitzelberger's interest in the Property 

independent of the tax sale. In its Amended Cross-Claim MRI did not allege that Hitzelberger 

had a defect in his chain of title or that he did not have an enforceable property interest. Instead, 

MRI's sole claim for relief was that Hitzelberger had an interest in the Property that was lost in 

the tax sale as the result of incorrect assessment. Therefore, the only question that should have 

been considered by the Circuit Court was whether Hitzelberger's property interest was separately 

assessed as real property. 

Also, a tax sale based upon delinquent property taxes is limited to those interests for 

which no taxes were paid. A tax sale does not give the tax sale purchaser carte blanche to attack 

every other separately assessed interest holder's chain of title. By delving into Hitzleberger's 

chain of title, the Circuit Court addressed issues that were not in MRI' s Amended Cross-Claim, 

and that were not relevant to the resolution of the only issue that was properly before it. 

D. Hitzelberger was deprived of his real property without due process of law. 

The Circuit Court misconstrued Hitzelberger's due process claim. The Circuit Court 

found that there was no due process violation because MRI reasonably complied with the 

provision of W.Va. Code §l1A-3-19, which identifies the entities that are to receive a notice of 

right to redeem after a tax sale. Hitzelberger did not argue that MRI's failure to comply with 

§IIA-3-19 was a violation of due process because Hitzelberger's interest was not subject to the 

tax sale. Since his interest was not subject to the tax sale, Hitzelberger was not entitled to a 

notice of right to redeem and MRI's failure to comply with §II A-3-19 did not violate 

Hitzelberger's due process rights. 

Instead, Hitzelberger argued that his property interest was not subject to the tax sale 

because it was separately assessed as a real property interest under a different account than was 

the property interest sold at the tax sale. Hitzelberger argued that it would be a violation of due 
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process for the Circuit Court to deprive him of his real property interest based upon the 2001 tax 

sale that did not apply to his property interest. 

The Due Process Clause of the West Virginia Constitution and the United States 

Constitution3 prohibit the taking of property without due process. Hitzelberger had a real 

property interest in the Property. This real property interest had been recognized by Harrison 

County by its assessment and collection of real property taxes against the property interest. The 

Circuit Court took Hitzelberger's property that had been assessed under Account No. 6640030 

and gave it to MRI in 2017 because the real property taxes under a separate account were not 

paid in 2000, seventeen years earlier. As such, it was the Circuit Court's ruling that violated 

Hitzelberger's due process rights and not MRl's alleged reasonable compliance with §11A-3-19. 

III. 	 THE LOWER COURT ERRED IN RULING THAT HITZELBERGER LOST HIS 
PERSONAL PROPERTY INTEREST IN THE PROPERTY VIA A TAX SALE 
RELATED TO REAL PROPERTY. 

The Circuit Court's ruling that Hitzelberger had a personal property interest that was lost 

as a result of the tax sale is simply baffling. The Circuit Court found that Hitzelberger's real 

property assessment was improper because he only possessed a personal property interest and 

that his assessment should have been for personal property only. CA.R. 38). The Circuit Court 

then found that MRl purchased all of the real property interests in the name of Charles Lee 

Andrews via the 2001 tax sale. CA.R. 36). Finally, the Circuit Court found that Hitzelberger's 

interest in the Property had been legitimately sold to MRI as part of the tax sale. 

In somewhat of a conundrum, the Circuit Court has boxed itself in with a circular 

argument. If Hitzelberger only possessed a personal property interest, then his interest could not 

have been sold to MRI via the tax sale. This is because personal property cannot be sold at a real 

property tax sale. Blair v. Freeburn Coal Corp., 163 W.Va. 23, 253 S.E.2d 547 (1979). 

3 The Due Process Clause contained in the Fifth Amendment ofthe U.S. Constitution is applicable to the States 
through the Fourteenth Amendment of the U.S. Constitution. 
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Therefore, if in fact Hitzelberger only possessed a personal property in the Property, then he 

would still possess that interest because it could not have been sold to MRl in 2001. 

However, if Hitzelberger possessed a real property interest, then his interest also could 

not have been sold to MRl via the tax sale.4 This is because his real property assessment would 

have been correct after all. This means that Hitzelberger would have been separately assessed 

under a different account for a real property interest thereby insulating him from the 2001 tax 

sale. In the end, it is rather simple. Either Hitzelberger owned a personal property interest that 

could not have been sold at the 2001 tax sale, or he owned a real property interest that should not 

have been sold at the 2001 tax sale. Regardless, the Circuit Court's ruling that Hitzelberger 

owned a personal property interest that was sold in a real property tax sale in clear error and 

should be reversed. 

IV. 	 THE LOWER COURT ERRED IN RULING THAT HITZELBERGER WAS NOT 
ENTITLED TO A NOTICE OF REDEMPTION FOR THE PROPERTY 

The Circuit Court ruled that Hitzelberger was not entitled to a notice of redemption 

because his interest in the Property was not of public record. The Circuit Court also erred when 

it held that Hitzelberger could not challenge MRl's failure to provide him with a notice of 

redemption because the statute of limitations had not been tolled by the discovery doctrine. 

A. 	 The lower court erred in ruling that Hitzelberger's interest in the Property 
was not of public record. 

There is no dispute that Hitzelberger's deed was of public record. It was recorded in the 

County Clerk's Office in Deed Book 1306 at Page 1155. (A.R. 199-200). Hitzelberger was also 

4 There is a debate as to how to treat NPRls in the context of sales of minerals for delinquent property 
taxes. Treating NPRIs as real property may mean that any outstanding NPRIs at the time of the tax sale were sold to 
the tax sale purchaser. Although West Virginia law does not appear to provide clear guidance as to whether 
incorporeal hereditaments are affected by tax sales of the estates to which they pertain, the majority of jurisdictions 
addressing this issue have determined that easements and covenants are not extinguished by tax sales. Andrew S. 
Graham, Allison J. Farrell, Lauren A. Williams, Amber M. Moore, One Stick in the Bundle: Characterizing 
Nonparticipating Royaltv Interests Under West Virginia Law, II? W. Va. L. Rev. 519, 54? (2014). Thus, if West 
Virginia were to adopt the majority approach by preserving incorporeal hereditaments such as easements and 
covenants when minerals are sold for delinquent taxes, it should follow that NPRIs, if treated as incorporeal 
hereditaments, should also be preserved. 
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listed on various production reports on file in the Harrison County Clerk's Office that identified 

him as receiving royalty payments from gas produced from the Property. (A.R. 973-976). In 

addition, Mr. Palmer testified: 

Q: 	 Does your system allow you to see all the royalty owners being 
paid under that well number and API? 

A 	 Yes. 

Q: Okay. So that would be available in the county office. 

A Yes. 

Q: 	 So-

A: 	 Available to us. We don't disclose that information to the 
general public. 

Q: 	 Okay, if somebody had need for it, they could get it, even 
though they're not allowed to know the royalty. 

A 	Correct 

(A.R. 975-976). Accordingly, not only was Hitzelberger's deed of public record, there were 

records tying his interest to the Property in the Assessor's office. While the records themselves 

were not available to the public for inspection, the fact that Hitzelberger had an interest in the 

Property was ascertainable by the public. Based upon Ms. Palmer's deposition testimony, there 

is a legitimate question of fact as to whether Hitzelberger's interest in the Property was of public 

record. Accordingly, the Circuit Court's finding to the contrary was erroneous and should be 

reversed. 

B. 	 The lower court erred in ruling that the discovery doctrine did not toll the 
statute of limitation to challenge the tax sale to Mike Ross, Inc. 

The Circuit Court found that MRI exercised reasonably diligent efforts in carrying out the 

statutory requirements for notice of redemption, and therefore, its actions could not be "deemed 

intentionally or deliberately or recklessly negligent." (AR. 56). The Circuit Court also found 
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that since there was no improper conduct by MRI, the discovery rule was not triggered and the 

statute of limitations was not tolled. (A.R. 56). 

The Circuit Court ignored the fact that MRI had Hitzelberger's name and was aware that 

he had an interest in the Property, but failed to provide him notice. The Circuit Court found that 

Hitzelberger's assessment was based on production reports that were located in the Assessor's 

Office. Mike Ross, the President of MRI, testified that MRI checked the reports in the 

Assessor's Office to confirm who was getting paid and to get their names and addresses. (A.R. 

834). 

The Circuit Court found that MRI did not have knowledge of Hitzelberger's interest in 

the Property in 2001 and that it could not have had knowledge of that interest because the 

interest was not of public record. More specifically, the Circuit Court found that MRI had no 

means by which to connect Hitzelberger's deed to the Property in order to give Hitzelberger 

notice of the tax sale. This is simply wrong. 

The Assessor's Office had production reports in its office identifying the name and 

address of the individuals being paid for gas produced from the Property. Hitzelberger was listed 

on the production reports. MRI reviewed the production reports in the Assessor's office with 

Hitzelberger's name on them. MRI was aware that, because Hitzelberger was listed in the 

production reports, he may have had an interest in the Property. 

Accordingly, at the time MRI sent the notice of redemption regarding the 2001 tax sale, 

MRI knew that Hitzelberger had some interest in the Property. At that same time, the deed 

conveying Hitzelberger an undivided one-fifth interest in the oil and gas underlying the Property 

was ofrecord in Harrison County. Thus, in 2001, MRI was aware that Hitzelberger likely had an 

interest in the Property and the deed confirming that interest was of public record. Yet, despite 

knowing of Hitzelberger's likely interest in the Property, and despite having access to 

Hitzelberger's deed, MRI failed to review the deed and failed to provide Hitzelberger notice of 
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redemption. As such, there is clearly a question of fact as to whether MRI acted in such a 

reckless manner as to trigger the discovery doctrine. Accordingly, the Circuit Court's granting of 

summary judgment should be reversed. 

CONCLUSION 

Based upon the foregoing, Robert Hitzelberger respectfully requests that this Honorable 

Court grant his Petition for Appeal and reverse the Circuit Court's Order by finding that: 1) 

Robert Hitzelberger's interest in the subject Property was not subject to the 2001 tax sale 

because he was separately assessed for a real property interest in the Property; and 2) that Robert 

Hitzelberger still maintains an undivided one-fifth real property interest in the Property. 

Respectfully submitted, 

ROBERT HITZELBERGER, 
By Counsel 

Nichol s S. Preservati Bar # 8050) 

Kelly Pawlowski (WV Bar # 12795) 


.SPM N THOMAS & BATILE, PLLC 
P.O. Box 273 

Charleston, WV 25321 

304-720-3437 - Phone 

304-340-3801 - Facsimile 
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