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ASSIGNMENTS OF ERROR 

1. 	 THE CIRCUIT COURT ERRED IN CONCLUDING THAT PETITIONER'S 

ARREST FOR CHILD PORNOGRAPHY SATISFIES THE GROSS 

MISCONDUCT STANDARD SET FORTH IN W. VA. CODE SEC. 21A-6
3(2)(5). 


2. 	 THE CIRCUIT COURT ERRED IN CONCLUDING THAT PETITIONER 

ENGAGED IN GROSS MISCONDUCT DUE TO ABSENCES FROM 

WORK. 


STATEMENT OF THE CASE 

I. Introduction 

This is an appeal of a Final Order of the Circuit Court of Kanawha County, which upheld 

a decision of the Unemployment Compensation Board of Review. A.R. at 1. The Petitioner, 

Damon D. Greenfield, worked as a games dealer at Respondent PNGI Charles Town Gaming, 

LLC's Hollywood Casino in Charles Town,.West Virginia, from June 21, 2010 to April 17, 2016. 

(A.R. at 13) Damon Greenfield's employment was terminated on April 17,2016. A.R at 1, 13. 

Upon the termination of his employment, the Petitioner filed a claim for unemployment 

compensation benefits. A R. at 2. The WORKFORCE West Virginia Deputy's Decision found 

that the employer failed to present sufficient evidence of misconduct and therefore no 

disqualification could be imposed. A. Rat 18. Respondent PNGI appealed the Deputy's Decision. 

Thereafter, Petitioner's claim was denied upon Administrative Law Judge Gregory A. Tucker's 

finding that Petitioner engaged in gross misconduct and therefor was disqualified from receiving 

benefits. The Administrative Law Judge's Decision was affIrmed by the WV Unemployment 

Compensation Board of Review. 

The issue presented to the Circuit Court was whether Mr. Greenfield was discharged for 

an act of misconduct. Chapter 2IA-6-3(2) of the West Virginia Code provides that an individual 
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is disqualified for benefits if he or she was discharged for gross misconduct consisting of willful 

destruction of the employer's property; assault upon the person of the employer or any employee 

of the employer if such assault is committed at such individual's place of employment or in the 

course of employment; reporting to work in an intoxicated condition, or being intoxicated while 

at work, reporting to work under the influence of any controlled substance without a valid 

prescription, or being under the influence of any controlled substance without a valid prescription 

while at work; adulterating or otherwise manipulating a sample or specimen in order to thwart a 

drug or alcohol test lawfully required of an employee; refusal to submit to random testing for 

alcohol or illegal controlled substances for employees in safety sensitive positions; arson, theft, 

larceny, fraud or embezzlement in connection with work; or any other gross misconduct. The 

burden of proving misconduct is upon the employer. A.R. at 5. 

Respondent claims the reason for Petitioner'~ termination is two-fold. It says that (1) he . . 
was terminated for absenteeism, and (2) he was terminated for violation of company policy, 

specifically "violation of laws on or off company property." A.R. at 13. 

Under Respondent PNGI's policy, employees are discharged when they accumulate ten 

(l0) points under the attendance and tardiness policy. A.R. at 14. Respondent asserts that 

Petitioner accumulated his tenth point when he was absent from work on April 16, 2016, the day 

he was arrested on child pornography charges. A.R. at 14. The arrest is the basis the Respondent 

gave as the second reason for Petitioner's termination: that he was in "violation of laws on or off 

company premises." A.R. at 14. 

SUMMARY OF ARGUMENT 

Petitioner argues that the Circuit Court was wrong in finding that Petitioner engaged in 

gross misconduct that would disqualify him from receiving unemployment compensation benefits. 
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The Circuit Court agreed with the Board of Review and the Administrative Law Judge in finding 

that Petitioner's arrest satisfies the gross misconduct standard set forth in W.Va. Code §21A-6

3(2)(5). Respondent PNGI's employee policy makes "violation of laws" prohibited employee 

conduct subject to disciplinary action. A. Rat 20. An arrest is not proof of a violation of any law. 

It is one of the most sacred principles in the American criminal justice system that a defendant is 

innocent until proven guilty. 

The Circuit Court also found that Petitioner's absenteeism was sufficient gross misconduct 

to support termination of Petitioner's employment. A.R. at 6. Petitioner argues that the 

Respondent provided insufficient evidence that Petitioner's attendance record violated 

Respondent's attendance policy. Respondent's policy on attendance assesses one "point" for each 

absence from work, but allows employees to "earn back" points over time. A.R. at 14. Simply 

accumulating a tenth point is insufficient to meet the gro;5s misconduct standard where an 

employee may have also earned back points. 

STATEMENT REGARDING ORAL ARGUMENT 

The issues raised by the Petitioner have been authoritatively decided by the Court as 

presented in this brief and record on appeal, infra, therefore oral argument under Rev. R.A.P. l8(a) 

is not necessary on those issues unless the Court determines that other issues arising upon the 

record should be addressed, in which case those issues are appropriate for a Rule 19 argument. 

ARGUMENT 

1. 	 THE CIRCUIT COURT ERRED IN CONCLUDING THAT PETITIONER'S 
ARREST FOR CHILD PORNOGRAPHY SATISFIES THE GROSS 
MISCONDUCT STANDARD SET FORTH IN W. VA. CODE SEC. 21A-6-3(2)(5). 

The Circuit Court stated without reservation that "Petitioner's arrest on a felony charge of 

child pornography independently satisfies the gross misconduct standard set forth in W.Va. Code 
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Sec. 21A-6-3(2)(5)." A.R. at 6. There is no doubt, and Petitioner readily acknowledges, that child 

pornography crimes are heinous. A person convicted of felony child pornography can clearly be 

found to have engaged in gross misconduct sufficient to deny unemployment compensation 

benefits. The Petitioner here however, has not been convicted of felony child pornography. 

It must be noted that the Circuit Court did not hear oral argument in this case and its Final 

Order was written by counsel for Respondent PNGI. A.R. at 10. It does not appear that the Circuit 

Court performed its independent judicial function. The Circuit Court adopted the PNGI counsel's 

Order verbatim. To illustrate the Circuit Court's failure to perform its judicial function, not only 

did it adopt and enter the PNGI counsel's Order verbatim, it included as part of its Final Order a 

Certificate of Service signed by PNGI counsel on February 9, 2017, certifying that counsel had 

served his Proposed Order on counsel for the other parties in this case. A.R. at 11. That Certificate 

of Service wa~ date stamped February 23, 2017, the date the Court ente.red the Final Order in this . . 
case. A.R. at 11. 

In preparing the Final Order in this case, PNGI's counsel distracts the Circuit Court by 

focusing on the act of child pornography itself, rather than the true issue presented. By focusing 

all attention on child pornography, the actual issue here is overlooked. The mere fact that a person 

is arrested does not equate to a "violation of laws." In the United States of America, a person is 

presumed innocent until proven guilty. Coffin v. United States, 156 U.S. 432 (1895). 

While the findings of fact of the Board of Review are entitled to substantial deference 

unless a reviewing court believes the findings are clearly wrong, where there are questions that are 

purely of law, no deference is given and the standard of judicial review by the court is de novo. 

Adkins v. Gatson, 192 W.Va. 561,453 S.E.2d 395 (1994). Unemployment compensation statutes, 

being remedial in nature, should be liberally construed to achieve the benign purposes intended to 
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the full extent thereof. Syllabus Point 6, Davis v. Hix, 140 W.Va. 398, 84 S.E.2d 404 (1954), Syi. 

Pt. 2, Childress v. Muzzle, 222 W.Va. 120, 663 S.E.2d 583 (2008), Syi. Pt. 5, Verizon Services 

Corp. v. Epling, 230 W.Va. 439, 739 S.E.2d 290 (2013). 

The Circuit Court's Final Order includes additional guidance from Childress v. Muzzle 

regarding how unemployment statutes should be construed. A.R. at 2. Childress tells us that our 

unemployment compensation laws are "clearly designed to serve not only the interest ofqualifying 

unemployed persons, but also the general public. Childress v. Muzzle, 222 W.Va. at 133, 662 

S.E.2d at 587. No other principle of law serves the interest of the general public than the notion 

that accused persons are innocent until proven guilty. The right to a presumption of innocence is 

so firmly embedded in our law, as demonstrated by the decisive language and unanimity ofthought 

of the huge majority of authorities, that a violation of that right would result in such unfairness as 

to constitute a deprivatlon of one's right to due process oflaw. Pinkerton v. Farr\ 159 W.Va. 223, . . 
220 S.E.2d 682 (W.Va., 1975). The United States Supreme Court, in Hebert v. Louisiana, 272 

U.S. 312,47 S.Ct. 103, 71 L.Ed. 270 (1926), set out its requirements as follows: 'that state action, 

whether through one agency or another, shall be consistent with the fundamental principles of 

liberty and justice which lie at the base ofall our civil and political institutions and not infrequently 

are designated as 'law of the land. " See Bute v. Illinois, 333 U.S. 340,68 S.Ct. 763, 92 L.Ed. 986 

(1947). Aside from all else, due process means fundamental fairness. Pinkerton v. Farr, 159 W.Va. 

at 230, 220 S.E.2d at 687. 

Unemployment compensation statutes are to be liberally construed in favor of the claimant. 

Dailey v. Board of Review, 214 W.Va. 419, 589 S.E.2d 797 (2003), Davenport v. Gatson, 192 

W.Va. 117,119,451 S.E.2d 57,59 (1994). Disqualifying provisions of the Unemployment 

Compensation Law are to be narrowly construed. Peery v. Rutledge, 177 W.Va. 548, 355 S.E.2d 
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41 (1987). The employer's policy in this case refers to "violations of law." Where there is no 

evidence of conviction, there can be no violation of law. A person is presumed innocent until 

proven guilty. 

The Circuit Court likened the Petitioner's case to the facts in Smith v. The Brd. OfEduc. 

OfBerkeley, No. 14-0851 (W.va. Sup. Crt. Of Appeals; May 15,2015) (memorandum decision), 

which cited Alcon Rolled Products, LLC v. McCarthy, 234 W.Va. 312, 765 S.E.2d 201 (2014). 

A.R. at 6. In Smith, the court found the claimant had committed gross misconduct when she 

participated in a prank involving an aerosol deodorant spray. A.R. at 7. The Court noted the 

claimant's contempt for her co-worker and disregard of her professionalism supported a finding 

of gross misconduct. A.R. at 7. 

The Circuit Court stated that the Petitioner here "stands in the shoes of the claimant in 

Smith." A.R. at 7. This is simply' not the case. The Circuit Court makes statements such tqat there 

"is no dispute that he committed an act ... " A.R. at 7. There is no evidence that Petitioner did 

anything except get arrested, an event for which, unlike the claimant in Smith, he was not a willing 

participant. Petitioner admitted that his home computer was found to contain child pornography, 

but did not admit that he acted in any way that resulted in that material being on his home 

computer. I The Circuit Court makes a huge leap to equate the Petitioner's case to the Smith case. 

Further, the Respondent's evidence lacks credibility. Respondent's witness, Melanie 

Clingan, testified that "[w]e had found that he - Mr. Greenfield - had been arrested." Ms. 

Clingan's only evidence as to the time Respondent found out, was a newspaper report. A.R. at 21. 

This Exhibit is the police and court report from the local newspaper. A.R. at 21, 22. The article 

was published in the newspaper on April 19, 2016, the day after Petitioner's Separation Notice 

1 Criminal charges against the Petitioner have not been resolved. His case is currently set to go to trial in 
September 2017. 
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was signed. A.R. 21-23. Respondent did not know of Mr. Greenfield's arrest until the same was 

reported in the newspaper on April 19,2016. A.R. at 14. Mr. Greenfield could not have been 

discharged as a result of his arrest as the discharge had been in progress before Respondent knew 

of the arrest. 

Petitioner's arrest was an event that only became known to Respondent PNGI after the date 

ofhis termination. A.R. at 14. The Respondents have attempted to capitalize on the heinous crime 

associated with Petitioner's arrest and influence the Court to find that an arrest, without conviction, 

rises to the level of "violation of laws" to support termination, a finding of gross misconduct, and 

disqualification for unemployment compensation benefits. Under the due process of law 

requirements in the United States such a finding cannot stand. The Circuit Court's decision 

disqualifying Petitioner from receiving unemployment compensation benefits should be reversed. 

2. 	 THE CIRCUIT COURT E~D IN CONCLUDING THAT PETITIONER 
ENGAGED IN GROSS MISCONDUCT DUE TO ABSENCES FROM WORK. 

The Respondent employer's policy on absenteeism assigns employees a "point" per 

absence from work, including late arrival. A.R. at 14. The policy allows an employee to earn 

back, or subtract, points if the employee goes 90 days without missing a day. A.R. at 14. To 

illustrate, an employee could have six (6) absences in the first five (5) months of a rolling calendar 

year, thereby earning six (6) points. The employee may then report to work without absence for 

the next three (3) months, reducing the total points by one. At this point, the employee would have 

five (5) points. If the employee was absent four (4) additional times in the following three (3) 

months, he or she would have a total of 9 points. The employee would have been assessed a total 

often (10) points in the hypothetical rolling calendar year, but would not be subject to termination 

because he or she never had ten (10) points at anyone time. A.R. at 14. 
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In the present matter, Respondent PNGI provided unsupported testimony that Petitioner 

accumulated his tenth point on April 16, 2016. A.R. at 15. Respondent PNGI provided no 

evidence of actual dates of Petitioner's alleged absences, nor did Respondent PNGI address 

whether the Petitioner "earned back" any points for good attendance under the policy. No proof 

was provided to the Administrative Law Judge in order to determine whether Petitioner had in fact 

accumulated a sufficient number of points to be terminated. 

Petitioner provided testimony that contradicted that of Respondent PNGI's witness at the 

hearing before the Administrative Law Judge. A.R. at 15, 16. In fact, Petitioner believed he may 

have received his 10th point even before the date of his arrest. A.R. at 16. Aside from Respondent 

PNGI's witness saying so, there is no evidence of Petitioner's attendance record. Without such 

evidence, no finder of fact, can assess whether the employer acted properly when terminating 

Petitioner's employment on the basis of absenteei~m. Unemployment compensation laws are to 

be liberally construed in favor of the claimant. Dailey v. Board ofReview, 214 W.Va. 419, 589 

S.E.2d 797 (2003), Davenport v. Gatson, 192 W.Va. 117, 119,451 S.E.2d 57, 59 (1994). In this 

case, there is insufficient evidence to disqualify Petitioner from receiving unemployment 

compensation benefits. 

The Circuit Court's decision disqualifying Petitioner from receIvmg unemployment 

compensation benefits should be reversed. 

CONCLUSION 

For the foregoing reasons, the Circuit Court's decision disqualifying Petitioner from 

receiving unemployment compensation benefits should be reversed. 

Respectfully submitted, 
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