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ASSIGNMENTS OF ERROR 


Donald P. Cookman ("Petitioner") advances two (2) assignments of error, contending 

that the circuit court (1) lacked jurisdiction to extend his probation, and (2) erred in revoking his 

probation. 

STATEMENT REGARDING ORAL ARGUMENT 

The State of West Virginia ("the State") does not believe oral argument is necessary in 

this case as the matters are fully presented in the briefs and underlying record, and because 

Petitioner's claims are without merit. Accordingly, a memorandum decision affirming the circuit 

court's order is appropriate in this matter. W. Va. Rev. R. App. P. 21(c). 

STATEMENT OF THE CASE 

1. Events giving rise to Petitioner's conviction. 

In February 2009, Petitioner, at the time a practicing attomey, was charged with eight (8) 

felony counts-four (4) counts of embezzlement and four (4) counts of forgery-for stealing 

nearly $300,000.00 from his clients. (See App. at 1-2, 5). Specifically, Petitioner abused his 

relationship with three (3) clients, embezzling $124,164.33 from The Riley Family Trust; 

$151,199.86 from Marion D. Harriott, and $13,631.41 from the estate of Marjorie Didawick. 

(See id. at 8,41). 

2. Guilty plea and its presentation to the court. 

On July 6, 2009, the parties reached an extensive plea agreement, (App. at 7-8) which 

they submitted to the court as a Type C plea. l (Id. at 21). Subject to the court's approval, the plea 

agreement provided, inter alia, that Petitioner would enter a plea of guilty to two (2) counts of 

1 A "Type C" plea agreement is one made pursuant to Rule 11(e)(l)(C) of the West Virginia 
Rules of Criminal Procedure and is generally known as a "binding plea agreement." While a circuit court 
is not obligated to accept such an agreement, once it does, it must accept the agreement in its entirety. 
State v. Allman, 234 W. Va. 435, 437-38, 765 S.E.2d 591,593-94 (2014) (citing State ex reI. Forbes v. 
Kaufman, 185 W. Va. 72, 76, 404 S.E.2d 763,767 (1991)). 
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embezzlement and, in exchange, the State would dismiss the remaining six (6) felony counts. (Id. 

at 7). If the court accepted the plea, the court would agree to hold the plea in abeyance and place 

Petitioner in the Diversionary Drug Program. (Id. at 7-8). Upon completion of the program, 

Petitioner would be permitted to withdraw his plea to these felonies, and would be permitted to 

plead guilty to two (2) counts of petit larceny under West Virginia Code § 61-3-13; receive a one 

(1) year sentence on each count with said sentences to run consecutively; and the court would 

suspend these sentences and place him on probation. (Id. at 8).2 Petitioner also agreed to make a 

$75,000.00 partial restitution payment upon his preliminary plea to the embezzlement charges. 

(Id. at 8). Finally-and critically-the plea agreement provided that Petitioner would "make full 

restitution based upon a requirement that he pay twenty percent (20%) of his gross earnings on 

the unpaid balance due to the victims." (ld. at 8). This plea agreement is signed by all parties, 

including Petitioner and his counsel. (Id.). 

On September 17, 2009, this plea was presented to the Circuit Court of Hampshire 

County (Judge Stone). (See id. at 17). During this proceeding, Petitioner waived his right to an 

indictment (id. at 16), acknowledged his guilt and reviewed the terms of the plea agreement with 

the court. (E.g., id. at 39-40). Petitioner agreed that restitution was a part of his plea agreement 

and sentence. (ld. at 31). He also understood that he was required to make "full restitution." (ld. 

at 32). The court conditionally accepted the plea pending receipt and review of the victim impact 

statements and the presentence investigation report. (See id. at 54). 

2 The plea agreement originally contemplated that Petitioner would be placed on probation for 
one year on each count with said terms to run consecutively. (App. at 8). However, that provision was 
amended to five (5) years because it would give Petitioner additional time to pay the restitution. (Id. at 
58). 
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3. The court accepts the binding plea. 

The court accepted the binding plea agreement via order entered February 25, 2010. 

(App. at 54-56). Per the plea, the court did not sentence Petitioner to incarceration, instead it 

stayed the proceedings and ordered Petitioner complete the West Virginia Treatment Court 

Diversion Program. (Id. at 54). Upon completion of this program, the court agreed to permit 

Petitioner to withdraw his plea and plead guilty to two (2) counts of petit larceny. (Id.). The court 

acknowledged that it would then sentence Petitioner to one (1) year on each count and such 

counts would run consecutively. (ld.). Finally, the court agreed that, if these conditions were 

satisfied, it would suspend those sentences and place Petitioner on probation for a period of five 

(5) years. (Id.). 

As the transcript of the hearing on this matter reflects, the topic of restitution was 

discussed at great length: Petitioner acknowledged that he intended to pay the victims back and 

the court remarked, "[y]ou know, there can't be anything greater than paying back people that 

you have wronged and trying to make them whole. This is just basic common sense and common 

decency and is what the primary condition of your sentence is." (Id. at 70-71). The court noted 

that the restitution amounts were set forth in the plea agreement. (Id. at 72). The court also 

observed that the plea agreement required Petitioner to make "full restitution." (Id. at 73, 233) 

(The court to Petitioner: "Now the plea agreement requires you further to make full restitution."). 

4. 	 Petitioner completes the diversion program, pleads guilty to two counts of petit 
larceny, and is placed on probation for 5 years. 

Petitioner completed the diversion program and, pursuant to the plea agreement and 

court's order, he was permitted to plead guilty to two counts of petit larceny. (App. at 81-83). 

Following a hearing on December 20, 2011, Petitioner was sentenced to one (1) year of 

incarceration on each count, the sentences were set to run consecutively, they were suspended, 
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and Petitioner was placed on probation for a period of five (5) years. (Id. at 82). The effective 

starting date for the probation was March 24, 2011. (See generally id. at 157). As part of the 

probation agreement, Petitioner was ordered to comply with the terms set forth in his plea 

agreement, induding paying the restitution. (ld. at 82-83). 

5. 	 Petitioner violates the terms of his probation and the State fIles a motion to revoke 
the same on February 10,2016. 

On February 10, 2016, the State filed a timely motion to revoke Petitioner's probation. 

The motion alleged that Petitioner had failed to properly pay restitution, as contemplated in the 

plea agreement. (App. at 85). Petitioner filed a response at first contesting the violation but 

nonetheless agreeing to pay the amounts that were outstanding and promising to continue 

making appropriate restitution payments. (Id. at 93-95). 

A hearing on the matter was held on March 10, 2016. (See id. at 107, 125). During the 

hearing, Petitioner consented to the violation. (!d. at 252-56). The court revoked the probation 

and imposed the second sentence--one year of incarceration for Petitioner's conviction of Count 

II. (ld. at 258). It dismissed Count 1. Petitioner then moved for a reduction of sentence under 

Rule 35(b) of the West Virginia Rules of Criminal Procedure, requesting the court grant him an 

alternative sentence in the form of probation in lieu of incarceration. (ld. at 258). The court 

found the motion was timely filed, that it made sense to place Petitioner on probation rather than 

incarcerate him because the violation concerned Petitioner's restitution obligations, and granted 

it. (Id. at 258). It placed him on probation for a period of five (5) years. (Id. at 107-08).3 

3 During the hearing, Petitioner agreed to continue to make payments "at a minimum of 20 
percent of his gross earnings" once placed on probation. (App. at 254). He also agreed to make a 
substantial payment towards restitution that day-$53,748.40. (Id.). 
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6. 	 Petitioner violates his probation and the State moves to revoke it on November 14, 
2016. 

On November 14,2016, the State filed a motion to revoke Petitioner's probation on the 

ground that Petitioner had been charged with harassment, domestic battery, and obstructing law 

enforcement, and indicated that he had been consuming alcohol-all of which violated the terms 

of his probation. (App. at 123-27). Less than a month later, before a hearing on the motion was 

held, Petitioner pursued a writ of prohibition before this Court, alleging that the circuit court had 

violated West Virginia Code § 62-12-11 4 by extending his probation beyond five (5) years. s The 

State responded and the petition was refused by this Court via order entered January 25,2017. 

After this Court refused to issue a writ, the proceedings in circuit court resumed; 

Petitioner filed multiple motions to dismiss the State's motion to revoke his probation, including 

a claim that, in revoking Petitioner's probation earlier that year, the court failed to evaluate 

whether Petitioner had the ability to pay the restitution under West Virginia Code §§ 62-12-9 and 

62-11(a)-5.6 (Id.). Petitioner also sought dismissal under West Virginia Code § 62-12-11, 

alleging that the court lacked the authority to place Petitioner on probation following his first 

revocation.7 (See id. at 681). The court denied these motions. (Id. at 680-81). 

4 This statute provides, in relevant part, that "[t]he period of probation together with any 
extension thereof shall not exceed five years." W. Va. Code § 62-12-11 (effective until June 29,2017). 

5 The petition for writ, the State's response, and this Court's order refusing the writ are not 
included in the appendix record, although this Court may take judicial notice of such records. See 
generally Evans v. United Bank, Inc., 235 W. Va. 619, 624 n.7, 775 S.E.2d 500, 505 (2015) (quoting 1 
Franklin D. Cleckley, Handbook on Evidence for West Virginia Lawyers, § 201.03[3][e] (5th ed. 2012) 
("a court may take judicial notice of its own records concerning the same subject matter and substantially 
the same parties."»; Judith T. v. Andrea D., 2017 WL 244148, at *1 n.3 (W. Va. Jan. 20,2017). 

6 The circuit court's denial of this claim forms the basis of Petitioner's second assignment of error 
in this appeal. 

7 This motion was based upon the same legal argument advanced in Petitioner's petition for a writ 
of prohibition (see footnote 5, supra). This motion was not originally included in the appendix record, 
although it should have been, and Petitioner's motion to supplement the record with it is currently 
pending before this Court. 
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A hearing was held on March 3, 2017, and the State introduced evidence ofPetitioner's 

criminal conduct, which gave rise to the revocation. (See generally id. at 508).8 The State called 

multiple witnesses to establish that Petitioner violated the terms of his probation by drinking and 

engaging in criminal activity. (See id. at 684). The court found Petitioner had violated the terms 

of his probation. (ld. at 684-85). It ordered him to serve thirty (30) days in jail and that, upon 

serving this sentence, his probation be restored. (Id. at 685). Upon information and belief, 

execution of this sentence was stayed pending this appeal. 

7. 	 This appeal. 

In this appeal, Petitioner contends that (l) the circuit court violated West Virginia Code § 

62-12-11 for allegedly ordering Petitioner be placed on "an additional" five years of probation; 

and (2) the circuit court committed reversible error when it did not evaluate whether Petitioner 

had the ability to pay restitution. (Pet'r's Brief at 1). 

SUMMARY OF THE ARGUMENT 

Petitioner's first assignment of error-that the circuit court improperly extended the 

period of his probation beyond five years-is not properly raised in this appeal and, even if it 

was, is without merit. The court revoked his probation and imposed a one year prison sentence. 

Petitioner moved for a reduction of sentence under Rule 35(b) and requested probation. The 

court granted the motion, suspended the one year sentence, and placed Petitioner on five years of 

probation. This relief, tied to the imposition of Petitioner's one year prison sentence following 

the March 10, 2016 hearing created a new term of probation and was proper equitable relief 

under Rule 35(b). Thus, it was not an extension and did not violate West Virginia Code § 62-12

8 Petitioner attempted to consent or otherwise not contest the violations, but the court astutely 
recognized that Petitioner had previously consented to the restitution issue during his previous revocation 
hearing but was now claiming the court failed to make fmdings that he could afford to pay such 
restitution. (App. a 474-75). Thus, the court was understandably disinclined to let Petitioner consent to 
this violation. 
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11. Petitioner's second assignment of error is equally unavailing. The circuit court did not make 

a finding as to whether Petitioner's failure to pay restitution was "contumacious" because 

Petitioner admitted to the violation and agreed to revocation on the grounds that he failed to 

properly pay restitution. 

STANDARD OF REVIEW 

Review of a circuit court's revocation of probation involves a three-pronged standard: 

The lower court's "decision on the probation revocation motion [is reviewed] under an abuse of 

discretion standard; the underlying facts are reviewed under a clearly erroneous standard; and 

questions oflaw and interpretations of statutes and rules are subject to a de novo review." Syl. Pt. 

1, State v. Duke, 200 W. Va. 356, 489 S.E.2d 738 (1997). Moreover, sentencing orders are 

reviewed on appeal for an abuse of discretion unless the order violates constitutional or statutory 

commands. Syl. Pt. 1, State v. James, 227 W. Va. 407, 410 S.E.2d 98 (2011). Finally, 

"[ s ]entences imposed by the trial court, if within statutory limits and if not based on some 

[im]permissible factor, are not subject to appellate review." Syl. Pt. 4, State v. Goodnight, 169 

W. Va. 366,287 S.E.2d 504 (1982)). 

ARGUMENT 

1. Petitioner's first assignment of error fails. 

A. This Court should decline to review this claim. 

The first time Petitioner's probation was revoked-as a result of his failure to pay the 

ordered restitution-the circuit court imposed a one-year sentence of incarceration. Immediately 

after the imposition of that sentence (during the same hearing), Petitioner made an oral motion 

for reduction of that sentence under Rule 35(b), asking that the newly imposed one-year sentence 

be reduced to probation. The court immediately granted the motion. (See App. at 108-09, 118, 
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258). Unsurprisingly, at the time the Rule 35(b) motion was made (and granted) Petitioner had 

no complaint about being placed on probation, as doing so allowed him to avoid incarceration. 

Thus, Petitioner did not appeal the court's decision to grant his Rule 35(b) motion or otherwise 

challenge the legality of the sentence (such as by filing a Rule 35(a) motion for correction). 

Instead, when Petitioner violated his probation months later-by drinking and engaging 

in harassment, domestic violence, and obstruction-he filed a motion to dismiss, arguing that 

when the circuit court granted his oral Rule 35 motion, it had violated West Virginia law. 

Specifically, Petitioner argued that the circuit court's previous grant of his Rule 35(b) motion 

was improper. The circuit court denied Petitioner's motion to dismiss. Although it is that denial 

ofhis motion to dismiss which Petitioner now appeals, the essence ofhis claim is that the circuit 

court erred when it imposed probation in the wake of Petitioner's first revocation. Thus, the 

claim advanced in this appeal is effectively an improper, untimely appeal of the circuit court's 

decision to grant his oral Rule 35(b) motion. As explained below, such an appeal cannot be 

entertained. 

In State v. Marcum this Court held that it is "abundantly clear" that the appeal of a Rule 

35(b) motion cannot be used as a "vehicle to challenge a conviction or the validity of the 

sentence imposed by the circuit court." State v. Marcum, 238 W. Va. 26, 31, 792 S.E.2d 37, 42 

(2016) (emphasis added). See also State v. Collins, 238 W. Va. 123, --, 792 S.E.2d 622, 627 

(2016) (noting that same). The claim at the heart of Petitioner's motion to dismiss-that the 

circuit court acted unlawfully when it granted his Rule 35(b) motion and placed him on 

probation-is a legal challenge to the validity of his sentence. In this regard, it is no different 

than a claim that the denial of a Rule 35(b) motion left intact a constitutionally disproportionate 

(and therefore unlawful) sentence. Claims of this sort-attacks on the validity of an imposed 
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sentence--are expressly foreclosed in the appeal ofa Rule 35(b) motion. Marcum, 238 W. Va. at 

31, 792 S.E.2d at 42; Collins, 238 W. Va. at --, 792 S.E.2d at 627. 

Simply put, this Court should call a spade a spade and recognize Petitioner's claim for 

what it is: an appeal of a circuit court decision on a Rule 35(b) motion advancing a legal 

challenge to the validity of the sentence that resulted. Petitioner's effort to disguise that 

challenge under the cloak of a different procedural posture--intentional or not-must fail. 

Petitioner's belated efforts to raise this challenge via motion to dismiss (and the subsequent 

appeal) cannot circumvent the limitation announced in Marcum.9 

B. 	 Even assuming this claim is properly raised, the circuit court did not extend 
Petitioner's probation by five (5) years, and, therefore, it did not violate West 
Virginia Code § 62-12-11. 

West Virginia Code § 62-12-3 grants circuit courts the authority to suspend the 

imposition of a criminal sentence and, in lieu of the suspended sentence, place a defendant on 

probation.ld. See also State v. Duke, 200 W. Va. 356, 364,489 S.E.2d 738, 746 (1997) (noting 

that "the decision as to whether the imposition of probation is appropriate in a certain case is 

entirely within the circuit court's discretion") (citing W. Va. Code § 62-12-3). The exercise of 

this authority is entirely discretionary-probation is a "privilege of conditional liberty bestowed 

upon a criminal defendant through the grace of the circuit court." Duke, 200 W. Va. at 364, 489 

9 Interestingly, because Petitioner sought Rule 35(b) relief and that relief was granted, Petitioner 
would have been precluded from filing a direct appeal challenging his sentence, as he was the prevailing 
party below. See, e.g., Argonaut-Midwest Ins. Co. v. E. W. Corrigan Const. Co., 338 ill. App. 3d 423,427, 
788 N.E.2d 235, 239 (2003) (noting that a prevailing party may not appeal a favorable judgment even 
where such party disagrees with certain aspects of it); Morgan v. Morgan, 404 So. 2d 1101, 1102 (Fla. 
Dist. Ct. App. 1981) (recognizing that a party who receives his or her requested relief at the trial level 
may not pursue an appeal of such relief). Of course, Petitioner could have filed a Rule 35(a) motion 
challenging the legality of his sentence, as Rule 35(a) allows for such a motion to be filed at "any time." 
W. Va. R. Crim. P. 35(a) ("The court may correct an illegal sentence at any time"). See also State v. Tex 
B.S., 236 W. Va. 261, 264, 778 S.E.2d 710,713 (2015) (recognizing the same). In fact, the proper vehicle 
for the claims advanced in this appeal-that is, the alleged illegality of Petitioner's sentence-is a Ru1e 
35(a) motion. This appeal is not an adequate substitute for such a motion, as the question presented was 
not squarely placed before the circuit court and thus this Court has been deprived of the benefit ofthe due 
consideration of that question by the lower court. 
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S.E.2d at 746 (citing, inter alia, State ex reI. Winter v. MacQueen, 161 W. Va. 30, 32-33, 239 

S.E.2d 660, 661-62 (1977)). That is not to say, however, that probation is a "get-of-jail-free 

card," the imposition of probation-a restriction on an individual's liberty undeniably less 

stringent than incarceration-is a sentence in and of itself. State v. Martin, 196 W. Va. 376, 380, 

472 S.E.2d 822, 826 (1996) (noting that probation is a sentence which is not directly tied to the 

underlying criminal offense; that there is a "probation sentence" separate and apart from a 

criminal defendant's "criminal sentence."). But see Duke, 200 W. Va. at 364, 489 S.E.2d at 746 

(noting that probation "is not a sentence for a crime but instead is an act of grace upon the part of 

the State to a person who has been convicted of a crime."). A court may place various 

restrictions on such probation and a criminal defendant may receive separate terms of probation 

for separate convictions. See generally State v. Duke, 200 W. Va. 356, 367, 489 S.E.2d 738, 749 

(1997) (noting that terms of probation for separate counts may be run "concurrently" or 

"consecutively"). Moreover, an award of probation does not abrogate the suspended sentence 

that it replaces. Accordingly, a criminal defendant who violates the terms of his or her probation 

may be subject to the re-imposition of his or her criminal sentence. 

A defendant may seek probation in a variety of ways: He may attempt to negotiate it vis

a-vis a guilty plea; upon his conviction; at his sentencing; at any and all revocation hearings; or 

within 120 days of said sentence, revocation hearing, or after a Mandate Order issued by this 

Court. See generally, e.g., W. Va. R. Crim. P. 35(b). Indeed, probation is a common request for 

relief as part of a motion for a reduction of sentence under Rule 35(b), and it is a valid form of 

alternative sentencing. See generally State v. Spires, No. 15-0924,2016 WL 6312068, at *2 (W. 

Va. Oct. 28, 2016). 

10 




While a circuit court's authority to place a defendant on probation is substantial, it is not 

unlimited. Cf Duke, 200 W. Va. at 365, 489 S.E.2d at 747 (noting that "[e]xcept for clear 

statutory exceptions, this legislative grant of power clearly places the matter of probation within 

the sound discretion of the trial court.") (quoting State v. Wotring, 167 W. Va. 104, 118 279 

S.E.2d 182, 192 (1981». For instance, West Virginia Code § 62-12-2 restricts the scope of 

criminal defendants who qualify for probation and § 62-12-11 (effective until June 29, 2017) 

provides that a criminal defendant's "period of probation together with any extension thereof 

shall not exceed five years." ld. lo As evinced by its text, the purpose of § 62-12-11 is to protect 

criminal defendants-the statute prevents circuit courts from imposing excessively lengthy 

periods ofprobation. See also State v. Reel, 152 W. Va. 646,652, 165 S.E.2d 813, 817 (1969). 

The State does not dispute that, under the then-applicable § 62-12-11, no individual 

imposition of probation could exceed five years. But Petitioner's claim-that the circuit court 

improperly imposed a single term of probation beyond five years-is predicated upon an 

inaccurate accounting of the record below. As discussed above, on February 10, 2016, Petitioner 

was accused of violating the terms of his probation, a hearing was held on the matter, and 

Petitioner consented to a finding that he violated these terms. (App. at 85, 93-95, 252-56, 258). It 

is uncontested that this proceeding occurred before Petitioner completed the original five-year 

term of his probation. After finding that Petitioner had violated the terms of his probation, the 

court imposed the sentence which had been suspended as a consequence of his initial award of 

probation, thus sentencing him to serve a one-year period of incarceration flowing from his 

conviction of petit larceny. 11 

10 This statute was amended during the last Legislative session, and, effective June 29, 2017, 
probation shall not exceed seven (7) years. The statute in place at all times relevant to this proceeding 
provided for a period of five (5) years. 

II In a further grant of leniency, the court dismissed Count I. 
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After that sentence was brought into effect, Petitioner, vis-a.-vis his attorney, sought a 

reduction as permitted by Rule 35(b) of the West Virginia Rules of Criminal Procedure. (See 

App. at 258). As reflected in the record, the parties (and court) agreed that a grant of probation 

would allow Petitioner to meet his restitutionary obligations, a pertinent factor given that 

Petitioner's initial grant of probation had been revoked because of the failure to live up to those 

obligations. The court determined this equitable relief was warranted because compensating 

Petitioner's victims for their substantial financial losses was a critical aspect of Petitioner's plea 

and sentencing-and if Petitioner was incarcerated he would not be working, and thus, unable to 

make restitutionary payments. (See App. at 258, 107-08). Accordingly, the court determined that 

the suspension of Petitioner's sentence, and the imposition of a new five-year period of probation 

was warranted under the circumstances. 

Petitioner repeatedly claims that the new period of probation represents an "extension" of 

the initial period of probation-in fact, his entire argument in based upon this assumption. 

(Pet'r's Brief at 6). But such a contention cannot be squared with the record. As demonstrated 

above, Petitioner's period ofprobation was revoked when he failed to conform his conduct to 

the requirements of the plea agreement. As reflected in the record, Petitioner admitted that he 

had failed to live up to his restitutionary requirements and he did not contest the revocation of his 

probation. Petitioner then "moved the Court to suspend[] imposition of [his] sentence upon his 

conviction for Petit Larceny. Specifically, that the remainder of [Petitioner's] sentence[] one year 

determinate jail sentence, for the second Petit Larceny conviction, be suspended." (App. at 140). 

Upon finding that Petitioner violated the terms of his probation (a violation Petitioner did not 

contest), the court could have sentenced him to serve two (2) years in jail. However, not only did 

the court reconsider and reduce the sentence to one (1) year, it further reduced that sentence from 
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a term of incarceration to a grant of probation. When the circuit court revoked its award of 

probation and imposed Petitioner's suspended sentence, the initial grace extended to Petitioner 

was extinguished. Absent further action, he would have begun serving the imposed term of 

incarceration. 

It happens that, in this particular circumstance, Petitioner immediately sought, by way of 

an oral Rule 35(b) motion, a reduction of the sentence that had been imposed. Petitioner had no 

legal entitlement to the requested relief. The circuit judge could have summarily denied that 

motion, held the motion in abeyance so that the parties could brief the issue, or even simply 

taken the motion under consideration and ruled on it at a later date. Instead, for the reasons 

discussed above, the court determined it appropriate to grant that motion, suspending Petitioner's 

sentence in favor of probation. However, because Petitioner's initial award of probation had 

already been revoked, the court's decision represented a new, discrete, and independent award of 

probation. Temporal proximity-the fact that Petitioner was placed on probation during the same 

hearing in which his prior grant had been revoked-does not render the new grant an extension. 

If anything, the speed with which Petitioner was granted a reprieve from incarceration was a 

tremendous benefit-without it he would have spent days, weeks, or even up to a year in jail 

and it should be recognized as such, despite Petitioner's efforts to cast that extension of grace 

now in an unfavorable light. 

Reaching a contrary conclusion would turn the purpose of § 62-12-11-protecting the 

rights of those convicted of a crime-on its head. Rather than act as an outer limit on any 

particular award of probation, Petitioner's proposed construction would hamstring a circuit 

court's ability to suspend sentences in appropriate circumstances (like those present in this case). 

If § 62-12-11 precluded a new award of probation after the re-imposition of a sentence, circuit 
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judges would lose a valuable tool capable of advancing the interests of justice. Here, such a 

construction would have effectively forced the circuit court to send Petitioner to jail (delaying 

the flow of restitutionary payments) or ignore Petitioner's prior violations of the terms and 

conditions of his probation (incentivizing future violations via the elimination of meaningful 

consequences). While statutory language should be given its plain and ordinary meaning, this 

Court has oft held that a statute should not be followed into absurdity. See, e.g., Syl. Pt. 3, State 

v. Kerns, 183 W. Va. 130, 132, 394 S.E.2d 532, 534 (1990) (quoting Syl. Pt. 2, Newhart v. 

Pennybacker, 120 W. Va. 774, 200 S.E. 350 (1938) ("Where a particular construction ofa statute 

would result in an absurdity, some other reasonable construction, which will not produce such 

absurdity, will be made.")). See also State ex rei. Charles Town Gen. Hasp. v. Sanders, 210 W. 

Va. 118, 127, 556 S.E.2d 85, 94 (2001) (recognizing the same). Petitioner's construction would 

lead to absurd results, and thus it should be rejected. 

It is for these reasons that Petitioner's reliance on cases such as Reel are inapposite. 

Those cases involved instances where a circuit court required a criminal defendant to serve 

greater than five years on probation or attempted to revoke probation after five years had lapsed. 

State v. Reel, 152 W. Va. 646, 652, 165 S.E.2d 813, 817 (1969) (finding that a circuit court 

lacked authority to revoke a defendant's probation after the five year term had lapsed). Here, it is 

uncontested that the State's motion to revoke Petitioner's probation was filed Within the five year 

time-frame. For the same reasons, Petitioner's discussion of whether a defendant's assent can 

constitute a waiver of a statutory right is irrelevant to this appeal. (See Pet'r's Brief at 6). 

Petitioner did not agree to any extension-because there was none. Instead, the court suspended 

Petitioner's one year sentence and placed him on probation (at Petitioner's request, no less). 
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C. 	 Assuming arguendo that Petitioner's claim has merit, the remedy is that 
Petitioner goes to jail. 

For the reasons discussed above, Petitioner's first assignment of error lacks merit. But 

even assuming, purely for the sake of argument, that Petitioner is correct and that the circuit 

court lacked authority to place him on probation, then the remedy in this appeal would be a 

remand with instructions that the circuit court order Petitioner serve his sentence--{)ne year of 

incarceration. That is, if the court did not have the authority to grant his motion for a reduction of 

sentence, then the imposition of Petitioner's prison sentence must be enforced. See generally Syl. 

Pt. 4, State ex reI. Calandros v. Gore, 126 W. Va. 614,29 S.E.2d 476, 477 (1944). In this sense, 

Petitioner's assignment of error is the epitome of winning the battle but losing the war. If he 

prevails in this appeal (and he should not), he goes to jail. 

2. 	 The circuit court did not need to make an express findings of whether Petitioner's 
failure to pay was "contumacious" because Petitioner consented to the violation and 
agreed to revocation. 

While Petitioner is correct that, as a the general rule, "[p]robation may not be revoked for 

failure to pay restitution, costs and attorneys fees unless the probationer's failure is 

contumacious,,,12 and that the circuit court did not make an express finding as to whether his 

failure to pay restitution was contumacious, his assignment of error to that effect fails because he 

admitted to the violation and agreed to revocation on the grounds that he failed to properly pay 

restitution. 

As an initial matter, Petitioner argues that, "[i]n any proceeding to revoke probation for 

failure to pay costs and restitution, it is imperative that the State show and the Court find that 

Petitioner had the ability to pay." (Pet'r's Brief at 7) (citing Armstead v. Dale, 176 W. Va. 319, 

294 S.E.2d 122 (1982». While this may be true where the defendant contests the violation, as 

12 Syl. Pt. 1, State v. Minor, 176 W. Va. 92, 92, 341 S.E.2d 838, 839 (1986) (quoting Syl. Pt. 2, 
Arrnsteadv. Dale, 170 W. Va. 319,294 S.E.2d 122 (1982». 
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discussed below, this cannot be the case when the defendant consents to the violation. Here, 

Petitioner consented to the violation. (App. at 107). To suggest that the State needed to prove 

anything is wrong-Petitioner admitted he violated the terms of his probation. The violation was 

uncontested. I3 

This is in full accord with State v. Minor, as that opinion's syllabus points presume that a 

violation based upon a defendant's failure to pay restitution is contested. Consider, for instance, 

the first and second syllabus points of that opinion which provide: (1) that a circuit court shall 

not revoke a defendant's probation for his or her failure to repay unless the court determines that 

the failure was "contumacious," and (2) that the State's evidentiary burden in a "contested" 

revocation hearing is by "a clear preponderance of the evidence." Minor, 176 W. Va. at 93,341 

S.E.2d at 839 (quoting Syl. Pt. 4, Sigman v. Whyte, 165 W. Va. 356, 268 S.E.2d 603 (1980)). 

Thus, the requirement of finding that a petitioner's failure to pay restitution is contumacious is 

predicated upon the fact that the petitioner disagrees with the nature of the violation. Minor, 

supra. That is not this case. 

Instead, after the State filed its motion to revoke probation, Petitioner, via letter and later 

during the hearing on the motion, admitted that he was not properly repaying restitution and 

offered to pay-up. He agreed to the violation and did not contest the revocation. There is no other 

way to construe this admission other than Petitioner admitting his failure to properly pay the 

restitution was contumacious. 

13 Petitioner adds an additional argument in this section of his brief: that the circuit court could 
have corrected this sentence under Rule 35(a) but "should have done so within 120 days and failed to do 
so." (Pet'r's Brief at 8). The State does not understand how or why Petitioner believes this statement 
supports his assignment of error. In fact, there is no 120 day requirement in Rule 35(a). Moreover, 
Petitioner never moved for any type of relief under Rule 35(a) below. For the reasons discussed in the 
fIrst argument in this brief, Petitioner could have moved for such relief, but did not. 
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Assuming. purely for the sake of argument, that the circuit court was somehow required 

to make such a finding (despite Petitioner's admission to the violation), the remedy for such an 

error would be a remand with instructions that the court make a finding as to whether Petitioner's 

failure to pay was contumacious. The State submits that the evidence plainly supports such a 

finding since Petitioner admits he failed to properly pay restitution and showed up to the hearing 

with a check for $53,748.80. (App. at 254). It is hard to envision a stronger set of facts tending to 

show that a petitioner's failure to pay was contumacious than when a defendant walks into a 

revocation hearing admitting he was not paying sufficient restitution and attempts to buy his way 

out of the revocation by handing over a $53,748.80 check to make up the arrears. To suggest that 

Petitioner's failure to repay was not contumacious is disingenuous. 

CONCLUSION 

The circuit court's order should be affirmed and Petitioner's requested relief should be 

denied in full. 

Respectfull y Submitted, 

STATE OF WEST VIRGINIA 
Plaintiff Below, Respondent 

By counsel, 


PATRICK MORRISEY 

ATTO EY GENERAL 

o en, II 
Assistant Attorney General 
812 Quarrier Street, 6th Floor 
Charleston, WV 25301 
Telephone: (304) 558-5830 
State Bar No. 12277 
Email: Gordon.L.Mowen@wvago.gov 
Counsel for Respondent 
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