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ASSIGNMENTS OF ERROR 

1. 	 The Circuit Court Erred And Was In Violation of W.Va. Code §62
12-11 And Exceeded Its Jurisdiction With Regard To Ordering An 
Additional Five (5) Years' Probation Against Petitioner. 

2. 	 The Circuit Court Erred In Revoking Petitioner's Probation When 
There Was A Failure By The Court to Evaluate Petitioner's Ability to 
Pay Restitution, Including A Failure To Issue A Decision On Whether 
Petitioner's Ability To Pay Was Contumacious. 

STATEMENT OF THE CASE 

Petitioner relies upon the Statement of the Case set forth in his previously submitted 

Petitioner's Brief. 

SUMMARY OF ARGUMENT 

Petitioner relies upon the Summary of Argument set forth in his previously submitted. 

Petitioner's Brief. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioner contends that oral argument is necessary in this case. Petitioner submits that the 

oral argument in this case should be subject to Rule 20 of the Rules of Appellate Procedure. 

Petitioner contends that the case is appropriate for Rule 20 argument in that Petitioner claims the 

case involves issues of fundamental public importance and the case involves constitutional 

questions regarding the validity of a court ruling. 

ARGUMENT 

1. 	 The Circuit Court Erred And Was In Violation of W.Va. Code §62
12-11 And Exceeded Its Jurisdiction With Regard To Ordering An 
Additional Five (5) Years' Probation Against Petitioner. 
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Respondent asserts in its Respondent's Brief that Petitioner's first assignment of error 

fails for two primary reasons: 1 (a) that Petitioner's appeal is not properly before the Court; and 

(b) that the circuit court did not extend Petitioner's probation, but rather issued a new term of 

probation. As discussed more fully below, each of these reasons is without merit. 

(a) Petitioner's appeal is properly before the Court. 

Respondent asserts that Petitioner's appeal is not properly before the Court as it is "an 

appeal of a circuit court decision on a Rule 35(b) motion advancing a legal challenge to the 

validity of the sentence that resulted." (Resp. Br. at 9). Respondent correctly states that this 

Court's ruling in State v. Marcum, 238 W. Va. 26, 792 S.E.2d 37 (2016), makes clear that the 

appeal of a Rule 35(b) motion cannot be used as a "vehicle to challenge a conviction or the 

Validity of the sentence imposed by the Circuit Court." (ld. at 8). However, Respondent's 

reliance on Marcum is misplaced as Petitioner is not challenging the March 10, 2016 Order 

granting his Rule 35(b) motion. Rather, Petitioner is challenging the circuit court's March 20, 

2017 Probation Revocation Order and the rulings made therein - none of which was a ruling on a 

Rule 35(b) motion. The instant appeal was properly and timely filed and, therefore, is properly 

before this Court. 

(b) The Circuit Court did not issue a new five year term of probation, it extended the 

previous five year term. 

Respondent incorrectly asserts that the circuit court imposed a "new five.year term of 

probation." (Resp. Br. at 12, emphasis in original). Nowhere in the circuit court's March 10, 

2016 Order does it state that the circuit court is imposing a "new" term of probation. To the 

contrary, the March 10, 2016 clearly states that ''the Court GRANTED Defendant's Motion to 

Reinstate his probation." (pet. Appx. at 107, emphasis supplied). Petitioner does not deny that 

I Respondent also asserts that ifPetitioner's appeal is granted, the remedy is that Petitioner goes. to jail. 
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the circuit court has the power to enter a new term of probation of up to five years upon a new 

conviction (i.e. if the probationer was convicted or pled guilty to a new crime during the initial 

term ofprobation). However, that is simply not the case here. Petitioner was not charged with a 

new crime. Rather, the previously suspended sentence for Petitioner's crime ofpetit larceny was 

imposed and then immediately suspended again and Petitioner's probation was reinstated. 

Because Petitioner's probation was reinstated for the same crime, West Virginia Code §62-12-11 

prohibits that probationary period from extending beyond five years. See e.g. State v. Reel, 152 

W. Va. 646, 651, 165 S.E.2d 813, 816 (1969) and State v. Duke, 200 W. Va. 356, 365, 489 

S.E.2d 738 (1997). There is no other conclusion that can be drawn. 

Additionally, Respondent appears to assert that once a circuit court revokes a term of 

probation and imposes a sentence that had previously been suspended, it is then free to again 

suspend the same sentence but impose a new five year term ofprobation.2 (Resp. Br. at 11). If 

the Court were to take Respondent's argument to its logical conclusion. it would be permissible 

for a circuit court to revoke a term of probation the day before. it was set to expire and then 

impose a brand new five year term of probation for the very same offense. Such a situation was 

certainly not contemplated by the legislature in enacting West Virginia Code §62-12-11. 

2. 	 The Circuit Court Erred In Revoking Petitioner's Probation When 
There Was A Failure By The Conrt to Evaluate Petitioner's Ability to 
Pay Restitution, Including A Failure To Issue A Decision On Whether 
Petitioner's Ability To Pay Was Contumacious. 

Respondent asserts that the circuit court was not required to make a finding that 

Petitioner's failure to pay restitution was contumacious because Petitioner agreed that he had 

2That is precisely what the circui~ court did in the instant case: Petitioner was originally sentenced to two one-year 
terms ofincarceration (one year for each count ofpetit larceny), both ofwhich were suspended by the circuit court 
when it placed the Petitioner on probation for five years; the circuit court then revoked Petitioner's tenn of 
probation, it imposed the previously suspended sentence for one count and dismissed the other count; the circuit 
court then suspended that same sentence and granted an additional five year term ofprobation. 
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violated his probation by not paying restitution. However, agreeing to a probation violation is 

not the same as agreeing that a violation is contumacious. It is clear that in any proceeding to 

revoke probation for failure to pay costs and restitutio~ the State must show and the Court must 

find that Petitioner had the ability to pay and that his failure to pay was contumacious. Armstead 

v. Dale, 176 W.Va. 319, 294 S.E. 2d 122 (1982). Such a fmding must be made by a clear 

preponderance of the evidence. State v. Minor, 176 W. Va. 92,93,341 S.E.2d 838,839 (1986). 

Respondent asserts that a finding of contumaciousness is only required when the alleged 

violation is "contested." (Resp. Br. at 16). Indeed, the circuit court, in its March 20, 2017 

Probation Revocation Order, states that it was "not required to make such findings 

[contumaciousness] as the Defendant admitted that he failed to pay full restitution within the 

time :frame of his original probation." (pet Appx. at 681). There is no dispute that Petitioner 

agreed that he failed to pay full restitution. However, there is nothing in the record indicating 

that Petitioner agreed that his failure to pay was contumacious. In fact, in State v. Minor, the 

case relied upon by Respondent in asserting that a finding of contumaciousness is only required 

where the violation is contested, the defendant admitted, just like Petitioner, that she failed to pay 

restitution. See Stale v. Minor, supra, at 93. Despite the defendant acknowledging that the 

violation occurred, the circuit court in Minor went on to fmd that the defendant's failure to pay 

was willful and, as such revoked her probation.3 Succinctly stated, in the revocation ofprobation 

for failure to pay costs and restitution, the violation itself is not enough - a fInding of 

contumaciousness is necessary. The record before this Court clearly establishes that at the time 

the Respondent asserted that Petitioner failed to pay "full" restitution4 within the fIve year period 

3 This Court overturned the circuit court's finding ofconturnaciousness in State v. Minor, supra. 
4 Petitioner notes that 'the December 20, 2011 Order originally placing Petitioner on probation, did NOT require him 
to pay full restitution within the five year term of his probation. Rather, it only required him "to comply with any 
other requirements set out in the binding plea agreement and not specifically set forth herein. All restitution set 
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ofprobation, Defendant did not have the ability to pay the "full" restitution and the record is void 

of any evidence that his failure to do so was contumacious. 

CONCLUSION 

Based on the foregoing arguments, Petitioner respectfully request that this Honorable 

Court vacate the March 3,2017, Order of Court from the Circuit Court: and vacate the March 21, 

2017 Order of Court in this matter and any other relief as deemed proper by this Honorable 

Court. 

Respectfully submitted this 25th day of September 

Jennifi 
W.V. 

D' re & Shohl LLP 
1033 Court Street North 
Lewisburg, WV 24901 
304-645-5360 
jennifer.mason@dismore.com 

. Cookman 
oodland Way 

Ronmey, WV 26757 

forth in previous Orders entered by this Court shall remain in fu1i force and effect." (pet. Appx. at 82-83). The 
binding plea agreement is similarly devoid of any requirement that the Petitioner make full restitution within the five 
year probationary period. AU that the binding plea agreement requires is that Petitioner "make full restitution 
($288,995.60), based upon that he pay twenty percent (20%) ofhis gross earnings on the unpaid balance." (pet. 
Appx. at I23). The circuit court never made a determination as to whether payment oftwenty percent (20%) of 
Petitioner's gross income would even make it possible to pay the full restitution within the timeframe ofhis 
probation. 
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