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I. STATEMENT OF THE CASE 


A. FACTUAL BACKGROUND 

The Petitioner's recitation of the factual background is essentially correct. It is, 

however, incomplete in some detail which is relevant to the Respondent's position in 

this Appeal. 

The Respondent, Rachel Tolliver, does not dispute that the Arbitration 

Agreement condition antecedent to her rehire by the Petitioner, Family Dollar was 

electronically executed by her in a manner consistent with the description set out in 

Petitioner's Brief. 

The Respondent was first hired by the Family Dollar Stores of West Virginia, Inc. 

in 2007, she worked for them until 2013 and left of that period of employment for 

reasons not relevant to the instant case. She was hired again in 2014, prior to the 

Petitioner's requirement that she sign the Arbitration Forms which are the subject of 

this Appeal. The form was signed on December 9th, 2014 and the Respondent continued 

to be employed as an Assistant Manager until on January 25th, 2015 the location in 

which the Respondent was employed was robbed. 

As an Assistant Manager, the Respondent was responsible for opening the store 

and she did so on the morning of the robbery. Before any customers came, a masked 

person entered the store brandishing a weapon and demanded money. The robber 

physically forced the Respondent into a utility closet in the back slamming the door 

against her as he did so. 

Local law enforcement, the Oceana Municipal Police Department, were contacted 

and investigated the criminal complaint. The results of that investigation remains 

uncertain; however, soon after the incident, the Respondent sought and received 
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medical attention which resulted in a referral for traumatic experience/injury with 

physical symptoms to a local mental health facility. It is sufficient to note that her 

application for Workers' Compensation Benefits, both replacement wages and medical 

benefits, were ruled compensable. Although the company protested the compensability 

of the claim, ultimately that protest was withdrawn and the Respondent resumed her 

benefits under applicable provisions ofWest Virginia Code § 23-4, et seq., to-wit: 

"Disability and Death Benefits". 

The act on the part of the Petitioner giving rise to the dispute between these 

parties was that on March 22nd, 2015 the Respondent received a telephone call from 

someone representing themselves to be a District Manager of the Petitioner. A short 

conversation ensued. The Respondent was informed by the District Manager that she 

was being terminated for "personnel" or "personal" reasons. As there was no written 

documentation of her termination, the Respondent could only rely on her interpretation 

ofthe verbal nature of the termination conversation. 

B.PROCEDURALBACKGROUND 

The Respondent filed her Complaint in the Circuit Court of Wyoming County, 

West Virginia on February 5th, 2016 alleging amongst other injuries, a violation ofWest 

Virginia Code § 23-sA-3 against the Petitioner, more specifically the prohibition set 

forth in section (a): 

IT SHALL BE A DISCRIMINATORY PRACTICE WITHIN 
THE MEANING OF SECTION ONE OF THIS ARTICLE 
TO TERMINATE AN INJURED EMPLOYEE WHILE 
THE INJURED EMPLOYEE IS OFF WORK DUE TO A 
COMPENSABLE INJURY ... UNLESS THE INJURED 
EMPLOYEE HAS COMMITED A SEPARATE 
DISCHARGABLE OFFENSE ... WHOLLY UNRELATED TO 
THE INJURY OR THE ABSENCE FROM WORK RESULTING 
FROM THE INJURY 
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Family Dollar Appeal filed a Motion to enforce the Arbitration Agreement before 

the Honorable Warren R. McGraw, Judge of the Circuit CourtufWyoming County, West 

Virginia and a hearing was held on December ~, 2016. The hearing resulted in a Denial 

of the Petitioner's Motion to enforce the Arbitration Agreement and Family Dollar 

appeals therefrom. 

II. SUMMARY OF ARGUMENT 

The Respondent does not contend that the parties could not enter into an 

enforceable arbitration agreement. As a matter of contract law, the Respondent 

concedes that parties otherwise not under a duress or force may conclude a voluntary 

arrangement between themselves, including conditions of employment. 

However, the Respondent contends that the protection afforded to her by West 

Virginia Code § 23-sA-3(a) takes the dispute between herself and Family Dollar out of 

the realm of contract law and into the realm of a public policy, recognized and 

supported by specifically adopted legislation. 

The fact that the Petitioner anticipated that it might avoid that very sound public 

policy of protecting injured workers from retaliation by simply placing into its 

employment contract a phrase which included Workers' Compensation related issues 

does not make the issue dispositive of whether discriminatory practices are excluded 

from the arbitration requirement. The Respondent asserts that the overriding purpose 

ofprohibition on discriminatory practices against injured workers trumps, as a matter 

of public policy, contract law and enforceable rights inuring to an injured worker in the 

State ofWest Virginia under Chapter 23, our codified Workers' Compensation law, is a 

benefit by any other name. 
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III. STATEMENT REGARDING ARGUMENT AND DECISION 

The Respondent waives presentation of oral argument under Rule 19 of the West 

Virginia Supreme Court Appeals of Appellant Rules of Appellate Procedure. 

A. JURISDICfION 

The Respondent agrees that jurisdiction before this Court is proper upon the 

issue as framed by the petitioner in its Brief. 

B. STANDARD OF REVIEW 

Respondent further agrees that the standard of review in these circumstances 

is de novo, once again, only as to the issues as framed by the Petitioner in its Brief. 

IV. ARGUMENT 

The Petitioner included in its brief "Exhibit A", otherwise identified as the 

Arbitration Agreement throughout the Petitioner's Brief. For the Respondent's purposes 

of the most relevant part is Clause 3 which reads in pertinent part as follows: 

CLAIMS NOT COVERED BY THE AGREEMENT: 

I agree that the following claims are not considered as 

a covered Dispute and are excluded under the 

Agreement: (i) Workers' Compensation benefit claims; 


The Respondent reiterates that a Workers' Compensation benefit, availed of 

by employee should not give rise to an arbitrable claim as manifestly excluded by Family 

Dollar's own language. Nowhere does the Petitioner assert that the Respondent had any 

role in preparing the patented Arbitration Agreement form that she was asked to sign, 

or a role in bargaining with regards to its sundry provisions. 

Notwithstanding that, the exclusion of Workers' Compensation Benefits claims 

arbitrability would have virtually no meaning if an employee of the Petitioner could be 

arbitrarily terminated at a time when they were enjoying benefits of West Virginia 
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public workers' compensation statutes. Since West Virginia has long been an "employee 

at will state" the employer, Family Dollar, need explain itself in no way upon the act of 

firing an employee except as it may be in violation of statute or recognized public policy. 

In this case, the Respondent has both statutory protection and what should be 

pronounced public policy in her favor. 

In order to reach the conclusion that this Arbitration Agreement, or any other 

similar employment contract, could circumvent a public statute intended to remedy 

reprehensible conduct in terminating injured workers one would have to employ 

dubious logic. Family Dollar did not cite a single authority where this Court had 

overridden a black letter statute enacted for this worthy public policy, and cited no 

precedent of this jurisdiction, or any other jurisdiction, where a similar remedial statute 

was preempted by an arbitration agreement in the context of a workers' compensation 

claimant. 

The Respondent submits that it is not too drift to far afield of the issue of 

application of this agreement to the instant case to note that United States Code § 2oA

1445 enacted in subsection (c) of that statute that "a civil action in any State Court 

arising under the Workers' Compensation Laws of such State may not be removed to 

any District Court ofthe United States". 

The Respondent believes that while this statute has no direct application in this 

instance, it is indicative of the attitude of the national government to remain aloof from 

employer/employee disputes except in cases where federal preemption has been 

specifically identified, such as in the case of ERISA type benefits. Again, the Petitioner's 

Brief addresses only the issue of the validity of the contract and skirts the issue of 

whether arbitrability should have arisen at all in the context of Respondent's firing. 
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The authorities cited by the Petitioner in its Brief do not specifically address the 

threshold required by an employer to overcome the public policy (at least as enacted by 

statute in West Virginia) Workers' Compensation Claims are different from other 

employer/employee contractual relations. This is evidenced not only in the statute, but 

it is recognized both directly and by implication in the Petitioner authored document 

regarding what claims are not "covered" by the Arbitration Agreement: to-wit, disputes 

involving workers' compensation benefits. 

V. CONCLUSION 

This Circuit Court did not err in denying the Motion of Petitioner, Family Dollar, 

to stay proceedings and Order arbitration of the civil action filed by the Respondent 

against them. The issue of arbitrarbility should not have been given audience, in light of 

the language of the Petitioner's own employment contract excluding 

employer/employee disputes arising out of benefits claims. 

The Respondent, Rachel Tolliver, therefore, prays that this Court refuse 

Petitioner and follow the decision of the Circuit Court of January 10, 2017, and remand 

the action back to the Circuit Court of Wyoming County Court of West Virginia for 

further adjudication. 

Signed: LLrd'~~ 
DAVID G. THOMPSON (WV State B #3741) 
Counsel of Record for Respondent 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 6th day of July, 2017, that true and accurate copies of 

the foregoing Respondent's Briefwas delivered to the Clerk of the Supreme Court of 

West Virginia by facsimile and by U.S. Mail, postage prepaid; a copy was also emailed 

and forwarded by U.S. Mail, postage prepaid, to counsel for the Petitioner, Richard M. 

Wallace, Esq. and J. Todd Bergstrom, Esq. to their address as listed below. 

Counsel for Petitioner, Family Dollar 

Stores ofWest Virginia, Inc.: 


Richard M. Wallace, Esquire 
J. Todd Bergstrom, Esquire 

Littler Mendelson, P.C. 

707 Virginia Street, East, Suite 1010 

Charleston, WV 25301 

rwallace@littler.com 

tbergstrom@littler.com 


Signed:~~~~----.S,J....!:...--..!...._..Q~~~~
DAVID G. THOMPSON (WV State Bar 
Counsel of Record for Respondent 

"... 
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