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IN THE CIRCUIT COURT OF WYOMING COUNTY, WEST :~~~:;;-;;;,~,~ 
RACHEL TOLLIVER, Plaintiff, 

vs. Civil Action No: 16-C-ll 

FAMILY DOLLAR STORES 

OF WEST VIRGINIA, INC., 

a Domestic Corporation doing 

business in the State or West Virginia, Defendaot. 


ORDER 

On the 7th day of December, 2016 came the parties in the above-styled civil action, 

by their respective counsel, the Plaintiff, Rachel Tolliver by David G. Thompson, Esq. and 

the Defendant, Family Dollar Stores ofWest Virginia, Inc. by Richard M. Wallace, Esq. and 

Alyesha A. Dotson, Esq. all pursuant to this matter having been scheduled for a hearing upon 

the Defendant's Motion to Dismiss the above-styled civil action upon grounds that a civil 

action could not be brought in this instance due to a pre-employment agreement requiring 

arbitration of EmployeelEmployer disputes. 

WHEREUPON, the Court heard respective arguments ofcounsel in support oftheir 

diverse positions. to-wit: by the Defendant that this case should be dismissed in consideration 

of the compulsory arbitration clause in the employment contract entered into between the 

Plaintiff and the Defendant prior to the events giving rise to this cause ofaction; 

And, the Plaintiffs position in counterpoint to that, that the Court should sustain this 

cause of action by finding that the arbitration agreement in question excludes disputes or 

litigation arising from termination of an employee when the termination complained ofarises 

or was precipitated from the filing ofa Workers' Compensation Claim by the employee. 
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The Court having heard arguments ofcounsel, and having reviewed other documents 

relative to the motion, and taking into consideration applicable law and public policy with 

regards to the issue in contention does hereby make the following Findings of Fact and 

Conclusion ofLaw: 

I} That the Plaintiff and the Defendant entered into a EmployerlEmployee pre

employment arbitration agreement with the ostensible purpose to bind the parties to 

arbitration in the event ofdisputes; 

2} That Paragraph 30r that arbitration agreement excludes from the compulsory 

arbitration agreement disputes between the parties arising out ofa Workers' Compensation 

Benefit Claim; 

3} That on or about the 251h day of January, 2015 the Plaintiff was a victim of a 

strong ann robbery while in the employ of the Defendant at its Oceana, West Virginia 

location and that as a direct result of that incident, and arising out of that incident, was 

awarded "Workers' Compensation Benefits" in the form of temporary total disability 

payments in a total and medical benefits for treatment received in response to the work 

related injury. 

4} That subsequent to opening the Workers' Compensation Claim, the Plaintiff was 

peremptorily discharged from her employment with the Defendant. 

5} That the tennination ofPlaintiffs employment with the Defendant happened within 

a reasonable time of the actual incident giving rise to the claim, and while she was still 

subject to the benefits of West Virginia Code Chapter 23 the public statute dealing with 
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"Workers' Compensation" in the State ofWest Virginia, such as to suggest that the impetus 

behind her summary discharge was in retaliation for filing a Workers' Compensation Claim; 

6} That West VirginiaCode §23-SA-I prohibits an employer from discriminating "in 

any manner" against an employee because of that employee's attempt or actual receipt of 

benefits under the applicable provisions of that chapter; 

7} As a result ofher work related injury has been ruled compensable by the assigned 

Insurer of the Defendant, Family Dollar Stores of West Virginia, Inc.; 

8} That discriminatory practices against persons filing for Workers' Compensation 

Benefits of any kind are prohibited under West Virginia Statues and are furthennore in 

derogation ofwell founded and well pronounced policy considerations, the intent ofwhich 

is to protect working persons and their families from destitution and discrimination as a 

result of injuries arising in employment contexts; 

9} That West Virginia Code §23-SA-3 is unequivocal its letter that an employee thus 

discriminated against should have access to a "civil action", and only in those circumstances 

where there is a "applicable collective bargaining agreement" should that right be at variance 

with the statute; 

1O} That in the instant case there is no evidence ofa "applicable collective bargaining 

agreement" presented by the Defendant and the arbitration agreement which the Defendant 

seeks to access in this case to defeat the Plaintiff's civil litigation is a contract of adhesion 

and not an agreement reached between parties ofequal stature bargaining at arms length; 

II} That the arbitration agreement entered into between the Employer and the 

Employee in this instance should not be binding upon the Plaintiffas its exclusion from the 
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arbitration clause is explicitly set out in the agreement itself; that the public statute ofWest 

Virginia, to-wit; §23-5A-3 supercedes the private arbitration agreement in this scenario; and, 

where a private agreement supplants the clear and obvious effect of public policy arising 

from a recognizable public interest it is in derogation of the law and should not be binding 

upon the parties or the Court. 

WHEREFORE, it is ORDERED, ADJUDGED and DECREED that the Motion of 

the Defendant to Dismiss this case civil action in favor of arbitration is DENIED. 

The objections and exceptions ofthe Defendant are noted. 

ENTERED: This the 1R-day of ~, ,2017. 
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oDorable Warren R. M Graw 
27th Judicial Circuit 
Wyoming County, West Virginia 
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