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INTRODUCTION 

The jury verdict in this action was the culmination ofyears of contentious and difficult 

litigation. The jury sat through ten days of trial, hearing testimony from 18 witnesses and 

receiving over 130 exhibits that proved Defendants engaged in many acts ofbad faith, disloyalty, 

and clas$ic shareholder oppression over many years. It then found that Defendants-Plaintiff 

Kevin Coyne's sisters and brother, and the business entities the family owned-breached their 

fiduciary duties to Kevin and wrongfully redeemed his ownership interest in the family business 

by offering him only a fraction ofwhat it was wortb. 

IIi urging reversal, Defendants disregard basic hornbook law that, on appeal, the evidence 

of record must be construed in the light most favorable to the prevailing party. Instead, 

Defendants continue to resolve credibility disputes in their own favor and ignore whole swaths of 

evidence they do not like. Indeed, they mention none of Plaintiff's testimony, none ofhis over 80 

trial exhibits, and none of the testimony ofthe various third party witnesses. 

For example, Defendants' brief entirely obscures the fact that Kevin' s siblings took plans 

Kevin created for a retail development, transferred company real estate into a new corporate 

entity behind his back, and used the funds from the family business to covertly develop itwhile 

Kevin was still a partner and shareholder. Similarly, Defendants confine their factual recitation 

to their own self-serving and biased view of Kevin's performance as an employee. But the jury 

heard other evidence; too,that Kevin worked extremely hard, was extremely dedicated and 

contributed enormously to the growth and success of the business-but that his siblings created 

false and pretextual reasons to fire him. Indeed, the jury heard about disturbing credibility issues 

with Defendants' "documentation" ofKevin's supposed perfonnance problems. 

Most importantly, though, and lost in Defendants' arguments, is the fact that whether 

Kevin worked for the business or not, he was a minority shareholder and a partner to whom 

Defendants owed a duty ofutmost loyalty, and who was entitled to fair payment for his interest 

in the. family business, even if the jury found his employment was terminated for just cause. 
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Indeed, once the jury found a breach of fiduciary duty and a breach of contract, the damages 

award boiled down to whether the redemption price foisted upon Kevin fairly represented the 

value ofhis. interest in the business. The jury' heard days ofvaluation testimony. Defendants 

argued that the company was worth significantly less than just the value of its real estate minus 

all debts, and that Kevin's share was worth just $1.7 million. Plaintiff, on the other hand, elicited 

evidence that each sibling's one-fifth interest was worth well over $15 million. Yet, again, 

Defendants never reference-let alone fairly present-any of that evidence. 

For good measure, Defendants do their best to unfairly paint former Supreme Court 

Justice Larry Starcher as an incompetent fool who made legal rulings he knew to be erroneous. 

Yet, Defendants point to not one improper evidentiary ruling in the course ofa hotly-contested 

but well-run two week trial. And, even though they rail against Justice Starcher's denial of 

summary judgment, Defendants do not bother to reference the voluminous materials Plaintiff 

submitted at the summary judgment stage showing genuine factual disputes. 

Reviewed fairly, as it must be, the totality ofthe evidence shows that, after a long trial, 

ample evidence allowed the jury to find that Defendants breached the controllins agreements, 

breached their fiduciary duties, and grossly undervalued Kevin's interest in the family business. 

This Court should affirm. 

COUNTERSTATEMENT OF THE CASE 

A. The Family Business 

In 1974, Ed Coyne, a former oil company executive, and his wife, Betty, started what was 

to become a very lucrative business: buying l')lld selling petroleum products and owning and 

operating branded service stations'with convenience stores. JA6835. The Coynes had three 

daughters, Colleen (later McGlinn), Erin (later Merrick), Sheila (later Romanek), and two sons, 

Edward II and Kevin. JA4829-4833; JA4946. Overtime, the Coynes brought each of their 

children into the business. JA4829-4833. 
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The family business at the heart of this litigation has grown to include four entities 

incorporated in or fonned under the laws of West Virginia: (1) EJC Legacy Inc.; (2) Tri-State 

Petroleum Corp., an EJC Legacy subsidiary that operates gas stations and distributes petroleum 

products; (3) Convenience Realty LP, the real estate ann of the business that owns most ofthe 

properties on which the gas stations are located; and (4) Interstate Service Station Holdings, Inc., 

an affiliate that owns an interest in an Ohio highway plaza. JA2869. 

Initially, four of the Coynes' five children stayed in Wheeling and joined their parents as 

employees in the family business after their schooling, JA4946. The eldest, Colleen McGlinn, 

went to law school and into private practice. JA7022. Kevin became a full-time employee in 

1987 and began working closely with his father. JAS779-S784. For his first fifteen years after 

college, as witnesses (including his brother Ed) testified, Kevin traveled by himselfand with his 

father throughout West Virginia, Ohio, and Pennsylvania, signing up dealers, overseeing dealer 

relationships and helping to manage Tri-State's operations. Id. For example, when Tri-State 

changed suppliers from Shell to Exxon in 2002, it was Kevin who negotiated new dealer 

agreements, oversaw the re-imaging of stations, and made sure dealers kept up the high standards 

Exxon required. JAS79S-S.797. Kevin also worked on plans to re-purpose certain sites for higher 

and better use-because, as Defendants put it, "We recognize that your greatest attribute is your 

ability to come up with ideas. You have a vision that none ofus have and we want to encourage 

youto continue to use it." JAI0078. Jennifer Jebbia (Kevin's ex-wife) testified-and his siblings 

admitted-that Kevin lived and breathed the business arid did everything he could to build it for· 

the benefit of the family. JAS3S8-5359. 

As Ed (the son) testified, Kevin's hard work, along with their father's and Ed's, resulted 

in the busine.ss growing from a small jobber primarily selling heating oil to a diversified 

enterprise with substantial real estate holdings and over $200 million in annual sales. JA4920. 

Over the years, the Coyne parents made a series ofgenerous gifts to their children so that, by 

February 1995, each of the five of them owned an equal one-fifth interest in the family business. 

-3
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JA5815; JA7103-71 04. Two years later, after 14 years in private practice as a corporate attorney, 

Colleen joined Tri-State, working from her home in Chicago and then Maine. JA 7021. 

In a series of company restructurings that took place as the parents gifted the business to 

the siblings and as it grew, Colleen-acting as a lawyer to the family business and also to 

Kevin--ove~aw the creation ofa new corporate structure with new legal entities and new 

ownership agreements, including the amended Shareholder and Partnership Agreements at issue 

here. JA5434; JA5642-5673, Kevin was directed to sign new ownership agreements on the eve 

ofhis marriage that-for the first time-contained ~ provision by which he could be ousted from 

the business and have his ownership interest taken away at a substantial penalty if, in his 

siblings' judgment, he was terminated for "just" cause. JA5819-5821; JA5891-5892. At the time, 

the provision did not apply to Colleeri, since she was not a company employee. The so-called 

"bad boy" provision was retained in subsequent versions of the shareholder agreement. JA34; 

JA9898. 

Specifically, the Second Amended & Restated Stockholders Agreement for EJC and 

Interstate, effective December 1,2008, provides that a shareholder's stock may be redeemed at 

80% of its value ifhis or her employment with the corporation is terminated for "just cause." 

JA34; JA38. The Limited Partnership Agreement for Convenience Realty, effective February 1, 

2002, contains the same sort ofprovision. JA70; JA74. These changes to the Stockholders 

Agreement and the Partnership Agreement were dramatic, as all the Coyne siblings had received 

their interests in the family business unconditionally and without restriction. JA5815; JA7103

7104. 

B. 	 Although Plaintiff's Siblings Build A "Bad Boy" File, There Is Plenty of 
Evidence ThatHe Was a Good Employee, He Contributed. To The Business, 
And The Supposed Reasons For His Firing Were Pretextual 

After Colleen left her law practice and became Tri-State's General Counsel in 1997, 

disputes arose about who should be in charge and how to run the business. JA4946; JA5434~ 

5436; JA5455-5459; JA6682-6683. The primary dispute was between Colleen and Kevin, 
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although Colleen also battled with. her brother Ed and her father, and all the siblings fought as 

well.. ld. 

Once Colleen joined the business, she began building the "Kevin File," documenting acts 

that she and her sisters, Erin and Sheila, considered "employee misconduct." JA6655-6658. 

Colleen wrote a barrage of these documents "for the file" over the years, from emails to 

corporate resolutions, memorializing her side of what she characterized as Kevin's misbehavior. 

JA4976-4980; JA6655-6659. She typically wrote these missives from her home in Chicago or 

Maine, while Kevin and the other siblings built and ran the businesses in Wheeling~ JA8695. 

Colleen's attacks occurred sporadically over many years,and repeatedly referenced the same 

past incidents. JA6702-6706. This documentation is largely what Defendants refer to when they 

repeatedly claim there was a "mountain" ofevidence that Kevin was tenninated for just cause. 

See Pet. Br.!, 4, 30. The "bad boy" file was largely generated well before Kevin's termination 

(from four to twelve yeats prior), was based on hearsay, and often contained one-sided and 

exaggerated portrayals of events that even the siblings could not corroborate. JA6668; JA8644; 

JA8729; JAI0937. In addition, the "incidents" arose out of interactions among a family that was 

louq, boisterous and passionate about the business and its future direction. lA6156-6157. 

Although Ed and Kevin had issues with Colleen's behavior-particularly her emotional attacks 

on their work, launched from afar, they did not write memos or keep a file on her; instead, they 

did their best to ignore her interference with their day-to-day work to make the company run. 

JA6716-6720. 

Kevin explained that many of Colleen's. accounts were mistaken or exaggerated and that 

there was no process for him to explain his side of the story. JA5850-'5877; JA5942. Kevin's ex

wife testified that Colleen's nasty-grams came at predictable times, around holidays and 

vacations. JAS342-5343. The documentation often related to Colleen's belief that Kevin was 

insubordinate to her in herrole as CEO. JA6716-6717. There was evidence that Colleen, without 

consequence, engaged in the same sort of behavior when Ed was the CEO, but when she became 

CEO, she boasted that she could make Kevin "stand onbis head" if she wanted. JA7122-7129. 
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Importantly, during the same time period that Colleen was building her file, the siblings 

would tell Kevin that he needed to trust them, and that, in the long run, they would all enjoy the 

benefits ofthe growth of the family business. JA9299; JA93 0 1. Defendants also continued to 

give Kevin substantial responsibilities, capitalizing on his hard work. JA5779~5784. So, there 

was plenty ofevidence showing that when Defendants fmally did terminate Kevin, they did not 

do so for ''just cause"-yet, Defendants mention none ofthis evidence. 

Instead, throughout this litigation, Defendants have tried to villainize their brother by, for 

example, showcasing an incident in 2001, eleven years before he was terminated, where Kevin 

allegedly "pushed" Colleen against a wall when she was pregnant. J A2007. In fact, at trial, 

contemporaneous documentation established that there was no physical contact between Kevin 

and his sister-Defendants' primary concern was that employees might have heard the family 

bickering. JA8679. Also, observers outside the family did not see what Colleen and Erin testified 

to at trial. For example, a long~time Tri-State employee, Phyllis Kudlak-who had known Kevin 

and his siblings since they were children-testified thatshe worked in an office close to Kevin's 

for decaeJes, but never observed him acting out of line or engaging in the kind of behavior 

Colleen alleged. lA.6155-6157. Similarly, Gary Glessner, a customer of the business for over 

thirty years, testified that Kevin was the face ofthe company and always acted professionally. 

JA5821-5827. Again, none of this sortor evidence, contrary to Defendants' view, even appears 

in their recitation ofthe case. 

C. 	 The Siblings Engage In Numerous Acts Of Self Dealing, Including Secretly 
Developing Valuable Properties While Excluding Plaintiff 

Among other evidence of breach offiduciary duties, t~ejury heard extensive evidence 

demonstrating that the siblings engaged in a covert plan to take two valuable properties out of the 

business behind Kevin's back: one in Bridgeville, PA, which they iinmediately developed into a 

successful shopping center, and one on Forbes A venue in Pittsburgh next to the University of 

Pittsburgh and UPMC, whichis ideally positioned for future development. JA5488-5489; 

JA5497; JAS506-5509. At trial, faced with evidence of their actions, the siblings took a variety 
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of inconsistent positions: that. they had no~ acquired property or taken any steps to develop these 

properties while Keyjn was a shareholder (JA5561-5562); that they intended to include their 

brother in these new enterprises, but just didn't tell him because of cOnfidentiality concerns 

(JA4807-4808; JA7071-7012); and that their secret activities did not make any difference 

because the Bridgeville development has no real value beyond what the property was worth 

when it was home to just a gas station (JA7386-7390). 

The evidence, however, allowed the jury to reject Defendants' version of events. Invoices 

and correspondence from accountants and law firms, architects, municipal planning bodies, and a 

developer showed that well before Keyjn Was terminated or his shares redeemed, the siblings had 

taken Kevin's conceptual plans for Bridgeville; met with lawyers; obtained environmental 

permits; entered into a real estate sales agreement; negotiated with stores like Aldi's and 

Starbucks; and had their law fIrm (trial counsel Cohen & Grigsby) draft Partnership Agreements 

and other ownership documents showing only four siblings (Colleen, Ed, Erin, and Sheila) as 

signatories and partners in the development. JA5519-5521; JA8466; JA8467; JA8470. The 

evidence showed that Tri-State funded his siblings' secret venture by making distributions to 

them, issuing letters ofcredit to the new secret entities, and paying the expenses associated with 

the transfer and development activities. JA5506; JAI0682-10689. 

The Defendants committed numerous other burdensome, harsh, and wrongful acts over 

the years that violated standards offair dealing: 

• 	 The sisters consulted with a lawyer about how to gain control of the family business and 
squeeze out Kevin and Ed. JA5455-5459; JAlOI75-10177. They hid their real objective 
and told Kevin the lawyer was a consultant acting in everyone's interest. JAI0220. 

• 	 The siblings made compensation information secret. JA6726-;6727. Then they increased 
their own compensation and bonuses, while telling Kevin it was in everyone's long term 
interest to keep annual compensation low. JA53"46-5347; JA5798~5799. 

• 	 The siblings distributed $2 million to themselves shortly after they squeezed Plaintiff out 
of the family business. JA5524-5530; JA7089; JA9674. 
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• 	 The siblings threatened Kevin that he should abandon his claim for a fair price for his 

interest in the business, because the siblings and Tri-State had insurance coverage to 

finance protracted litigation. JA9291. 


• 	 The siblings hired a valuation consultant but failed to give the consultant complete 

infonnation, such as the secret business opportunities they were pursuing, which the 

siblings knew would raise the value of the family business. JA 73 86~7387. 


D. As The Family Business Prospers, The Siblings Force Plaintiff Out 

In May 2010, Plaintiff was placed on a paid sabbatical-.not as a disciplinary measure, 

but "to allow you sufficient time to address your personal affairs," specifically his ongoing 

divorce and attending to his father's end-of-life medical needs. JA8757. The letter from his sister 

Colleen notifying him of the sabbatical stated that he would "have no responsibilities or duties to 

perfonn on behalfof the Company or its affiliates." Id. 

In reality, it was never intended that Kevin would come back. Just two months into his 

sabbatical, in August 2010, a presentation was made at an EJC Legacy board meeting the 

siblings attended, with a slide stating: "There is no position currently available for [plaintiff] to 

be employed by the Company post sabbatical." J A6217. A month after that, the siblings sent a 

letter to Kevin unilaterally imposing a series ofconditions for his (supposedly) planned return: a 

medical examination and completion of "successful treatment" (a violation of the Americans 

with Disabilities Act, and one that came, moreover, when Plaintiff was in a court battle for 

custody ofhis children). JA8758. Defendants also said Plaintiff must forgo any personal business 

transactions (even though he hadjust inherited a new business and been told he had no 

responsibilities to the family business). Id. Finally, Plaintiffwas forbidden from discussing his 

personal affairs with anyone affiliated with the family business (which effectively precluded him 

from seeking support from family and friends throughout his divorce). Id. Notsurprisingly, 

, Kevin remained on his paid sabbatical, which ultimately lasted two years as he served as the 

primary fl;llIlily caregiver to his father, whose health further declined. JA5880-5882. And, given 

the mixed messages about the sabbatical and Defendants' post hoc "conditions,"Kevin initially 

refused to accept the objectionable terms of the sabbatical. JAS961-5962. 
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TWQ yeats later-by 2012, almost 40 years after Tri-State's founding-the family 

business was doing very well. It had paid down significant debt incurred over its growth years; 

amassed' more than 30 service stations in prime locations; supplied a nJJlllber of independent, 

stations with petroleum; enjoyed goodwill with customers and distributors; and owned .real estate 

ideally suited for development. JA6303-6311; JA6326-6339. Annual revenues of about $200 

million covered the siblings' compensation and generated millions of dollars in profits. JA6308~ 

Eventually, Kevin's siblings could no longer conceal their intention to develop the 

Bridgeville property while excluding him. JA4484-4485. This plan had proceeded to the point 

that in July, 2012, Colleen advised the other siblings that she and Erin would be traveling to 

Wheeling the following week to sign fmal documents and attend to other Bridgeville related 

matters. JAI0918. During that same trip, they fired Kevin. JAI0217.The siblings signed a 

corporate resolution stating that he was terininated based upon events "from September, 2010 

until the present" (that is, during his sabbatical). JA8787. The resolution did not refer to 

Plaintiffs alleged misbehavior from 1998 to 2008, or indicate that the termination was.for 'just 

cause." ld 

After terminating Kevin in July, Defendants decided in September to take advantage of 

the terms in the Agreements permitting redemption ofhis stock and partnership. JA34; JA70; 

JA10812. However, it was not until June 2013-nine months later-that Defendants informed 

Kevin of the price he was to receive: either a) $2.17 million ifhe would agree to not contest his 

employment tennination, to accept his siblings' determination of the value ofthe business, and to 

sign a complete release ofall claims, or b) $1.7 million ifwould not sign the release. JA9292. 

Defendants gave Kevin just six days to decide.ld When Kevin rejected both offers, Defendants 

tendered checks for 25% of the $1.7 million option and promissory notes for the remaining 75%. 

JA2622; JA263 1-2633. As added pressure, the same day they tendered the checks and notes, 

Defendants also advised Kevin that if he brought a claim, "this matter will be turned over to the 

company's directors' and officers' liability carrier." JA9291. They also threatened that "[i]f 
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Kevin believes he will gain leverage from filing a frivolous suit, the existence of insurance 

coverage will negate that proposition." JA9291. 

At trial, Defendants sought to justify their $1.7 million take-it-or-Ieave-it offer by 

contending that was all the enortnously successful family business was worth. JA7809. But the 

jury heard the other side ofthe story, too. Prior valuations indicated steady and increasing value 

growth, and the company's own financial statements showed steady revenue and profit growth. 

JAI0329; JAI0869; JAI0879. Indeed, Defendants' own value ofjust the companies' real estate 

assets, minus all debt-ignoring operating profit-was far.in excess ofWhat Defendants tried 

convince the jury the entire family business was worth. JA7572-7583; JA7601. Further, although 

finances were markedly improving over time, Defendants' $1.7 million offer was less than 

various valuations ofthe business done years before-and less than what the sibling Defendants, 

in internal correspondence, said their shares were worth. JAI 0145; JAI0184. 

E. 	 The Pro.cedural History Of This Case, Including Defendants' Stonewalling 
Litigation Tactics 

Kevin filed suit in the Circuit Court of Ohio County. The complaint ultimately included 

three counts: fraud as to Colleen, breach of fiduciary duty as to all Defendants, and breach of 

contract as to all Defendants. JA1938. Eventually, because of the complexity ofthe case, the trial 

judge requested this Court to assign a senior status judge to preside. See JAI 071. This Court 

granted the request, assigning Justice Starcher. Id. 

Defendants engaged in a variety of tactics that made this case expensive and difficult to 

litigate. This fit with their express pre-lawsuit threats that Kevin would "spend the next seve~al 

years of his life and a large percent ofhis current networth fighting with the company and its 

management ...." JA9629. For instance, Defendants. named nine expert witnesses: six on the 

value of the family business, and three to testify about liability issues. JA 1591. (By contrast, 

Plaintiff designated three experts. J4005.) At trial, Defendants only called four experts to testify, 

but their over-designation required Plaintiff's counsel to devote significant time and attention to 
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the possibility that the others might testify too. In a similar vein, Plaintiff was deposed for four 

daY$, with his siblings in attendance asking numerous, repetitive questions. JA1591. 

Defendants' discovery abuses are described and documented in mUltiple pretrial motions 

Plaintiff was forced to file. JA1584-1675; JA1705.-1784; JA4315-4514. For example, Plaintiff 

moved to compel documents relating to the Bridgeville project. Defendants initially 

represented-fITst to Plaintiff (JA1518), and then to the court-that that they had "n.ot withheld 

any documents setting forth a value of the Bridgeville ... assets ...." JA1683. Later, however, 

Defendants produced clearly relevant documents, including a 2013 appraisal of the Bridgeville 

property. JA4474. 

Similarly, Defendants' counsel initially represented in court that "there was nothing 

happening at Bridgeville on June 30, 2012." JA4482. But, a memorandum written by Colleen 

and produced less than a month before trial showed to the contrary thatbefore June 30, 2012, 

Defendants held meetings with township officials, acquired adjacent property, hired consultants 

to prepare a ·site plan and traffic study, met withPennDOT, and accepted a letter of intent from 

the project's anchor tenant. JA4484-4485. 

Other documents were ultimately produced by third parties that should have been in 

Defendants' possession--or were produced by Defendants only when it became clear that 

Plaintiff would obtain them from third parties. For example, Defendants did not produce an 

appraisal ofproperty adjacent to the Forbes development site in response to Plaintiffs document 

requests, but produced it after Plaintiff subpoenaed Defendants' lender. JA4492. Similarly, 

Defendants did not produce an email that Colleen wrote two months before Plaintiff was fired, 

saying, "I know [Plaintiff] is a minority shareholder ~d we may legally be in a position to buy 

him out." )A4343. This email, which contradicted Defendants' claim that they did not consider 

redeeming Plaintiffs shares until after his termination, was produced by the family business' 

accountant in response to a subpoena Defendants tried to quash. J A 1931; JA9693. 

Other clearly relevant documents were produced only after the court ordered their 

production, Defendants failed to comply, and Plaintiff threatened to file a motion for sanctions. 
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Plaintiffs sanctions.motion chronicles at length how-nearly a year after a successful motion to 

compel, and after a series of evasive and hostile emails-Defendants fmally produced documents 

relating to the involvement ofK&L Gates. JAI705-1713. Defendants had claimed K&L Gates 

was hired on behalf of all the shareholders, but the belated production showed that K&L Gates 

was actually providing advice on how to squeeze Plaintiff out of the family business. JA5435

5437; JA9633-9634.1 

Despite the extra difficulties Defendants ginned up, the case was tried before a jury over 

two weeks in the summer of2016. While the jury found no liability on the fraud claim, they 

found that Defendants were liable on the breach offiduciary duty and breach of contract claims. 

JA 7707. The jury wrote the same damage amount, $5,053,111, on the verdict slip for both 

claims. Id Questioning by Justice Starcher clarified that this was a single, unitary award (not two 

awards or$5,053,111). JA7854. 

Defendants filed a post-trial motion for judgment as a matter oflaw or new trial, and 

Plaintiff moved for an award of attorney's fees and pre-judgment interest. JA9174; JA9234. The 

court denied Defendants' motion, found that "the trial [was] full of evidence ofvexatious and 

oppressive conduct," and awarded Plruntiff80% of his fees. JA9590. Without the fee award, 

Plaintiff would recover little because ofall that had to be done to prosecute this case. 

SUMMARY OF ARGUMENT 

The trial courtpropedy denied Defendants' motions for summary judgment,judgment as 

a matter oflaw, or new trial. The jury verdict should stand. In addition, the awards of attorney's 

fees and prejudgment interest were within the court's discretion. Defendants' arguments fail 

because they consistently ignore the facts and the law. 

As to Plaintiff's breach of fiduciary duty claim, this Court's controlling case law provides 

that a plaintiffhas standing to bring a minority shareholder oppression claim individually and 

acknowledges that a derivative suit brought on behalfofthe corporation would not make him 

I Justice Starcher ultimately deferred ruling on the sanctions motion until after trial. JA4567. 
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whole. This Court's precedent also holds that the gist of the action doctrine does not bar a claim 

for breach or fiduciary duty. Breaches of common law fiduciary duties are independent of 

breaches of contract. 

Nor were Defendants entitled to judgment on Plaintiff's contract claim. Defendants were, 

individually, signatories and parties to the agreements they breached. Defendants continue to 

ignore key facts when they assert that Plaintiff released his claims against them by cashing 

checks representing payments for his interests in the family business. The record clearly shows 

that Plaintiff reserved his right to sue. Defendants'argument thatPlaintiffwas fired for "just 

cause" is neither here nor there: even if itwere true (there was ample evidence to the contrary), 

Plaintiffwas still entitled to ·80% of the value ofhis interests in the business. Nor does 

Defendants' attack on Plaintiff's valuation evidence hold any water-like their other arguments, 

it depends on a misreading of the law and ignores the substantial weaknesses in their own 

expert's valuation testimony. 

Defendants fare no better in attempting to argue that the awards of attorney's fees and 

prejudgment interest were abuses of discretion. The court heard three motions on Defendants' 

abuse of the discovery process, sat through a two-week trial, held a hearing on fees, and 

concluded that Defendants' oppressive conduct warranted an award .. Defendants' quibbles with 

the interest award disregard the law, which mandates prejudgment interest for special damages, 

requires only that the damages amount be "ascertainable," and holds that interest is calculated 

from when the claim accrue.s. 

In the alternative, Defendants request a new trial. First, they criticize the general verdict 

slip-but, under West Virginia law, the form of the verdict slip was well within the court's 

discretion. Finally, they make a roundabout evidentiary argument, saying that the trial court erred 

in denying summary judgment on the fraud claim (on which they prevailed at trial)-and that if 

summary judgment had been granted, evidence that was supposedly prejudicial would not have 

been admitted. However, the fraud evidence also went to the breach of fiduciary duty claim and 

would have come in anyway. Moreover, Defendants' assertions ofsupposed error are baseless. 
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The fral.~d claim was asserted in a timely fashion under West Virginia's discovery rule, and the 

specific time-limited releases Plaintiff signed did not apply to the claims he brought here-either 

in scope or time frame. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is unnecessary because "the dispositive ... issues [presented by this 

appeal] have b.een authoritatively decided." W.V. R. App. P. 18(a)(3). However, if this Court 

desires to hear argument, argument under Rule 19 is appropriate and would.be sufficient. 

ARGUMENT 

To escape the jury"s $5.1 million verdict, Defendants would have to demonstrate that 

reversal is required as to both breach of fiduciary duty and breach of contract. They can do 

neither. Apparently realizing the difficulty they face, Defendants .also try to reduce the judgment 

by attacking the attorney's fee and interest award. Those arguments likewise fail. 

I. 	 The Jury's Verdict On The Breach Of Fiduciary Duty Claim Should Not Be 
Disturbed 

Defendants do not dispute that the conduct proven at trial constitutes a breach. of their 

fiduciary duties as partners and majority shareholders. Instead, they contend they are entitled to 

judgment as a matter of law under two legal doctrines: 1) principles of standing in corporate law, 

and 2) the gist ofthe action. 

This Court reviews denial ofa motion for summary judgment and denial of a motion for 

judgment as a matter oflaw the same way: de novo, with evidence considered in the light most 

favorable to the non-moving party. Payne v. Weston, 195 W. Va. 502, 506 (1995); Gillingham v. 

Stephenson, 209 W.Va. 741, 745 (2001); Cleckley, Davis, &Palmer, Litigation Handbook on 

W. Va. Rules ofCiv. Proc. § 56, at 1213 (4th ed. 2014) (on appeal of grant or denial of summary 

judgment, this Court "resolve[s] all reasonable doubts in favor ofthe moving party"). 

A. 	 Plaintiff Had Standing To Bring His Claim 

Defendants argue that Kevin lacked standing to sue because his breach of fiduciary duty 

claim w&s a claim for usurpation of corporate opporturiities that (they assert) should have been 
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brought as a shareholder derivative action. Pet. Br. 21-22. The trial court did not err when it 

repeatedly rejected this argument. rAl (denying Defendants' motion to dismiss); JA359l 

(permitting Plaintiff to amend his complaint);JA9798 (denying Defendants' post-trial motions). 

The controlling West Virginia case is Masinter v. WEBCO Co., 164 W. Va. 241 (1980). 

There, two shareholders in a closely-held corporation voted to remove the third shareholder, 

Masinter, from his board and officer positions. Id. at 244. They cut off his salary and opened a 

competing business. Id at 244-246. Masinter sued the other two shareholders directly for their 

oppressive conduct. On appeal, this Court stressed that it is "fundamental" under West Virginia 

law that majority shareholders owe a fiduciary duty to a minority shareholder. Id at 247. It held 

that a minority shareholder's breach of fiduciary duty claim based on oppressive conduct may be 

brought in a direct action against the majority shareholders-it need not be asserted derivatively 

on behalf ofthe company. Id at 249-251. 

This Court made it clear why a minority shareholder may sue directly: "[A] suit for 

oppressive conduct by an individual shareholder differs from a derivative suit. In an oppression 

suit, the shareholder is ordinarily seeking some type ofindiyidwli relief, whereas in a derivative 

suit he is usually seeking relief on behalf of the corporation as well as other similarly situated 

shareholders. In a given case, it is possible that both causes of action may be utilized." Id at 255. 

Like Masinter,Plaintiffwas a minority shareholder who was subjected to oppressive, bad-faith 

conduct by the majority shareholders. And like Masinter, Plaintiffwas directly and personally 

injured by the majority shareholders' oppressive conduct. 

The rationale underlying Masinter makes good sense. Where a corporation has many 

shareholders with a common claim, a derivative action prevents duplicative lawsuits and 

inconsistent judgments. See Rivers v. Wachovia Corp., 665 F.3d 610, 615 (4,th CiT. 2011). But 

here, there is no "danger ofmultiple lawsuits, since [all of] the Company's shareholders ... are 

parties to 'this litigation." Norman v. Nash Johnson & Sons' Farms, Inc., 140 N.C. App. 390,406 

(2000). Furthermore, requiring an oppression claim to be brought derivatively would mean that 

"any recovery would accrue to the corporation and remain under the control of the very parties 
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who are defendants." Crosby v. Beam, 548 N.E.2d 217, 221 (Ohio 1989). As a result, a 

derivative remedy is effective because "the wrongdoers would be the principal beneficiaries." Id 

(citing 2 O'Neal & Thompson, 0 'Neal's Close Corporations, § 8.11 (3d ed. 1986». 

In lieu of a legal argument, Defendants embrace an early ruling by Judge Cuomo, who 

was briefly assigned to the case. Judge Cuomo denied Defendants' motion to dismiss the 

fiduciary duty claim, but granted their motion to dismiss other claims. Pet. Br. 22-23; see also 

JAI 002-1 003. Defendants criticize Plaintiff for then ~'simply reinserting" facts alleged under the 

dismissed claims into the Count for breach offiduciary duty. Pet Br. 22. Plaintiff did indeed 

move some factual allegations from the dismissed counts to the breach offiduciary duty count 

But Judge Cuomo dismissed claims, not facts, and he certainly did not rule that Plaintiff had no 

cause of action for the wrongs alleged. Indeed, Plaintiff's re-pleading was in line with Masinter 

and appropriate ifhe were to have a remedy for his siblings' violations of their dutiesofloyalty? 

Defendants also inexplicably inject a factual argumentunrelated to any concept of 

standing: that the family business was required to buy Kevin out ofthe Bridgeville and Forbes 

properties as ofhis termination date, June 30, 2012, and that the value of the. properties as of that 

date was "taken into account" in the $1.7 million Defendants offered Kevin. Pet. Br. 23. 

However, under the ownership agreements; Kevin remained a shareholder and partner until at 

least June 20, 2013, when Defendants tendered a price for his ownership interest JA2631-2633; 

JA39 (Stockholder'S Agreement § 4(h): ''the transfer ofstock will occur at the time ofpayment 

of the Purchase Price"). Kevin also presented substantial evidence regarding the value of his 

interest, and the jury found it was worth $5.1 million. See infra § II.D. Defendants' one-sided 

summary of their valuation evidence and second-guessing ofthe jury's award cannot even begin 

to show that the trial court erred in denying summary judgment. 

2 Defendants' present argument also ignores their own position when they argued for dismissal 
of the conversion and usurpation claims in the first amended complaint. At that time, they said 
~hat dismissal of those claims would rob not Kevin ofa remedy because his damages were 
properly sought for his breach of fiduciary duty claim. JA986-987. 
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B. The Gist Of The Action Doctrine Does Not Bar The Claim 

Defendants next recycle another oftheir previously-rejected arguments, asserting in three 

cursory paragraphs that. the breach offiduciary duty claims are barred by the "gist of the action~' 

doctrine. Pet. Bt. 24-25. But the trial court was correct: the doctrine does not preclude fiduciary 

breach claims where, as here, those claims do not arise exclusively from the parties' contracts, 

but instead rest on the larger legal interests and social policies embodied in the law offiduciary 

duties to minority shareholders. Notably, Defendants have never cited a West Virginia case 

barring such claims under the gist of the action doctrine-and no such case exists. 

West Virginia's gist of the action doctrine only bars tort claims if each ofthe following 

factors are met: (1) liability arises solely from the contractual relationship between the parties; 

(2) the duties breached were grounded in the contract; (3) any liability stems from the contract; 

and (4) the success of the tort claim depends on the contract claim. Gaddy Eng'g Co. v. Bowles 

Rice McDavid Graff& Love, LLP, 231 W. Va. 577, 586 (201.3). 

None·ofthe factors are met here, particularly when the evidence is viewed most 

favorably to Plaintiff. The jury's fmdings are independent-they did not need to find a breach of 

contract in order to find a breach offiduciary duty. See Gaddy,231 W. Va. at 586. For example, 

Defendants' covert self-dealing activities were not breaches ofexpressptovisions ofthe parties' 

agreements, but were breaches of the common law duties they owed their brother, the minority 

shareholder and partner. See Masinter, 164 W.Va. at 253 (minority shareholder is oppressed 

where he "has worked for the corporation over a period of time," but finds that his services, his 

remuneration, and his expected return oil investment have been "severed for no legitimate 

business purpose and not as a result of any dereliction on his part"). 

Defendants fail to identify any West Virginia authority applying the gist of the action 

doctrine to bar a fiduciary duty claim. Gaddy, the only West Virginia case they cite (pet. Br. 24), 

involved breach ofcontract claims. 231 W. Va. 577, 586. Moreover, their two out-of-state cases, 

which did involve fiduciary breach claims, are readily distinguishable. Pet. Br. 24. In AM 

General Holdings LLC v. The Renco Group, Inc., 2013 WL 5863010, at *10-11 (Del. Ch. Ct. 
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Oct. 31,2013), for example, the plaintiff's claim was based exclusively upon a failure to "make 

distributions" and to avoid certain contractually agreed-upon "Prohibited Transactions." 

Defendants argue that the fiduciary breach claim "effectively duplicates" the breach of 

contract claim, pointing to~' 209-210 in the fiduciary breach claim and" 221-222 in the 

contract daim. Pet. Br. 24. While the two counts overlap as to facts, they are not the same. 

Compare JA1982-1989 ('~209-21O and 221-222) with JA1985 (~211, alleging that "Defendants 

further breached their fiduciary duties by intentionally diverting corporate opportunities to 

themselves ....") That is a fiduciary breach that is not alleged in the breach ofcontract claim. 

The evidence here showed prototypical examples ofoppression under West Virginia 

common law. Among other things, Defendants used corporate resources to attempt to squeeze 

Plaintiff out ofthe family business (JA10182); placed Plaintiff on a sham sabbatical leave with 

the knowledge there was no job for him to return to (JA6217); used Plaintiff's "failure" to return 

to ajob that did not exist as "just cause" for his termination (JA8787); secretly diverted property 

held by the family business-which Plaintiff had been working to develop-to new entities from 

which Plaintiff was excluded (JA4484-4485); and withheld information from Plaintiff, 

knowingly undervaluing his interests in the family business (JA7161-7173). All the while, 

Defendants threatened Plaintiff that they had ample resources for litigation and said he would 

lose a "large percentage of his current net worth" ifhe tried to take them on. JA9629. 

As Justice Starcher found, this was classic oppression: "burdensome, harsh and wrongful 

conduct; a lack ofprobity and fair dealing in the affairs of a company to the prejudice of some of 

its members; or ... a violation of fair play on which every shareholder who entrusts,his money to 

the company is entitled to rely." Masinter, 164 W.Va. at 251 (internal quotation marks and 

citation omitted). After trial, Justice Starcher said the case was "fulr' of evidence ofclassic 

shareholder oppression, JA9590, and his written opinion reiterating that finding cited an article 

written by Defendant's trial counsel that contained a listing ofways majority shareholders can 

oppress a minority shareholder. Justice Starcher noted that many of the categories fit the 

evidence in this c~e. JA9801-9802; JA9804. 
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Finally, Defendants offer the self-defeating observation that the jury awarded the same 

amount of damages for the tort claim and the contract claim. Pet. Br. 25. As Defendants admit, 

the award was a unitary $5,053,111 award, not two awards. Pet. Br, 9·,I0. Thus, the verdict 

actually supports affirmance here, not reversal, because it confIrniS that Defendants were not 

hanned by what the gist of the action doctrine is intended to prevent: a plaintiffs "illegitimate 

attempts to procure additional damages for a breach of contract" by pleading a contract claim as 

a tort claim. Bohler-Uddeholm Am. Inc. v. Ellwood Group, Inc., 247 F.3d 79, 103 (3d Cir. 2001). 

II. 	 The Jury's Verdict On The Contract Claim Should Not Be Disturbed 

A. 	 The Indivi~ual Defendants~ As Signatories Of And Parties To The 
Agreements, Are Liable For Breaching Them 

The individual Defendants (but not the corporate Defendants) seek to escape liability for 

breaching the contracts by recycling another argument that failed in the trial court: that only the 

corporate defendants could be liable for the contractual breaches. Pet. Br. 25-27. This 

arguIi1ent-like Defendants' others-fails on the law and the evidence. The dispositive fact here 

is that the individual Defendants were parties to and individually signed the agreements the jury 

found they had breached. rA31; JA47. As a result, the individual. Defendants are liable, along 

with the corporate Defendants, for breaches of the agreements. To use Defendants' tum ofpbrase 

in their post-trial briefing-the individual Defendants '''join[ed] in making ....' the agreements." 

JA9195 n.3 (quoting Fletcher Cyc. Corp. § 1118); see also, e.g., Walker v. Walker Enters., 532 

N.W.2d 324, 331 (Neb. 1995) (officers and directors are personally liable on a corporation's 

contract if they "have bound themselves ... to performance of the contract") (citation omitted). 

Given that the individual Defendants were parties to and signed the Agreements, no ''veil'' 

needed to be "pierced" in order for the jury to find them liable. 

Defendants' authorities (Pet. Br. 26-27) are beside the point. The general principle that 

officers, directors and shareholders ordinarily are not liable for the corporation's contract 

breaches does not apply where, as here, the officers~ directors or shareholders are parties and 

signatories. See Laya v. Erin Homes, Inc., 177 W. Va 343, 345 (1986) (contract between 
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claimant and corporation only); T & R Trucking, Inc. v. Maynard, 221 W. Va. 447, 449-51 

(20D7) (contract between claimant andY & R Trucking; T& R Trucking's president was not a 

party).3 

B. 	 Plaintiff's Claim Is Not Precluded Merely Because He Cashed Checks That 
Represented Partial Payment FQr His Ownership Interests 

Defendants next argue that the trial court erred in denying their summary judgment 

motion because Plaintiff "cashed checks ... representing payments on the purchase price for his 

interests" in the family business. Pet. Br. 28. Although Defendants assiduously avoid the phrase, 

this is nothing more than a meritlessaccord and satisfaction argument, which would require 

(1) consideration; (2) an offer ofpartial payment in full satisfaction ofa disputed claim; and 

(3) acceptance ofthe partial payment with knowledge that it was only offered on the condition 

that it fully satjsfied the disputed claim. Haynes v. DaimlerChrysler Corp., 228 W. Va. 441, 446 

(2011). Defendants do not even attempt to show these prerequisites. Indeed, the record 

evidence-which Defendants simply ignore-resoundingly shows there was no accord and 

satisfaction. 

A fair review ofthis evidence shows the following. Defendants attempted to persuade 

Plaintiff to release his claims by offering him a slightly higher purchase price (Le., without a 

20% discount) ifhe would forgo litigation. JA9214. But Plaintiff rejected Defendants' offer 

(JA9219), so Defendants made payments based on the lower ~ount knowing that Plaintiff had 

not accepted it or surrendered any legal rights. In a letter accompanying the first check, Colleen 

(a lawyer) confirmed that "we are hereby tendering the checks and the redemption notes 

enclosed with this letter in strict accordance with Option B"-tbe option whereby the company 

would pay a lower amount because Kevin did release his claims. JA9219. In addition, Defense 

counsel agreed in another letter that Kevin could "negotiate the checks he has received as 

3 Defendants also Cite § 47-9-19 of the West Virginia Code, which, they claim, shields limited 
partners from the contract liability incurred by the general partner. Pet. Br. 27. Butthat 
provision-like the common law-does not protect limited partners from liability for breaching 
contracts to which they are parties and which they signed individually. 
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advances on the purchase price without rel41quishing any claims he may possess against TriState 

or any affiliated entity." JA9135. Moreover, theparties stipulated that Defendants' payments 

would be deducted from the verdict, and the Judgment Order reads accordingly. JA9796. Finally, 

it was obvious that Kevin did not release his claims: he continued to pursue this litigation as the 

payments were being made. 

It is absurd for Defendants now to argue that the trial court should have entered summary 

judgment in their favor in the face ofwhat was, at minimum, a genuine factual dispute. The trial 

testimony bore out what had been 4emonstrated at the summary judgment stage. Kevin testified 

to his understanding that accepting partial payment would not prejudice his claim. JAS807-5809 

("[Counsel] advised me not to cash them until the parties understood that ... we were not in 

agreement ...."). Defendants. never cross-examined Kevin on this point or adduced any contrary 

evidence. 

Defendants hope to characterize the issue as one of estoppel or waiver. Pet. Br. 28. That 

characterization is unfounded. Waiver "of a contract right is 'defined as the voluntary, 

intentional relinquishment ofa known right.'" Parsons v. Halliburton Energy Servs., Inc., 785 

S.E.2d 844, 850-851 (W. Va. 2016) (citation omitted). There is no evidence that Plaintiff's 

acceptanc.e ofpartial payment constituted an intentional relinquishment ofhis rights. In fact, the 

evidence establishes the opposite. Nor is there any evidence of any injury, detriment, or 

reliance-all required elements of estoppel. ld. at 851. 

Whatever label is given to Defendants' argument, their cases are inapposite. See Pet. Sr. 

28-29. None ofthose cases involved an accord and satisfaction based upon an acknowledged 

partial payment. Instead, each case applied waiver or estoppel principles to prevent an attack on 

the validity of the underlying contracts-not, as Defendants wish to 9.0 here, to bar the 

beneficiary from recovering the full compensation due to him under those contracts.4 

4 In addition, Bohrer v. Bohrer Realty Corp., 549 N.Y.S.2d 25 (N.Y. App. Div. 1990), is entirely 
irrelevant. The shareholder there agreed to accept the amount offered "in exchange for ending 
his involvement with the family businesses." ld. at 25-26. 
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C. 	 Whether Plaintiff Was Terminated For Just Cause Is Immaterial-But 
There Was Ample Ev.idence That He Was Not 

Defendants argue that the trial court erred in denying their motion for summary judgment 

on Plaintiffs contract claim because he was terminated for 'just cause" under the governing 

Agreements. Pet. Br. 29-30. In reality, though, Defe~dants are claiming that Plaintiff's position 

that he was terminated without cause is not "supported by the evidence." Id. at 29. That 

argument fails because it relies on an incorrect interpretation ofthe Agreements and an incorrect 

standard of review. 

Defendants' argument fails logically be"cause, under the Agreements, Kevin was entitled 

to 80% ofthe value ofhis interests, even ifhe were terminated for cause. JA31; JA47. Kevin 

presented evidence that his share ofthe business was worth at least $9.7 million, which-if he 

was tel1l1inated for 'Just cause"-would entitle him to 80%, or about $7.8 million. JA6351-6362; 

JA7793. The jury's award of$5.1 million was well within that amount. Therefore, even ifthere 

was no genuine factual dispute that Kevin was terminated for just cause," the verdict amount 

would still stand. 

Defendants' argument fails, too, in light of the correct standard of review. This Court. 

reviews a denial of summary judgment de novo using "the same standards that the circuit court 

initially applied." Payne v. Weston, 195 W. Va. 502, 506 (1995). Thus, the Court "resolve[s] all 

reasonable doubts in favor of the. nonmoving party," so that the movant-appellant "must show 

that there is an absence ofevidence to support the nonmoving party's case." Cleckley, Davis, & 

Palmer, Litigation Handbook on W.Va. Rules ofCivil Procedure § 56, at 1213 (4th ed. 2014) 

(emphasis added). 

Kevin opposed Defendants' SU1lll1lary judgment motion "by pointing to record evidence 

showing a genuine dispute over whether he was terminated for just cause. Among other things, 

the evidence showed he was on sabbatical when he was fIred, and therefore could not have 

breached his employment duties within the meaning of the Aweements' definition of'Just 

cause"; that Colleen's "bad boy" file documentation ended more than four years before his 
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tennination; that the "conditions" Defendants imposed for Kevin's return from sabbatical were 

unreasonable and unlawful, and hence could be seen as pretextual by a reasonable jury; and that 

Defendants never intended for Kevin to come hack.IA2929-2933; JA6217. Justice Starcher was 

required to review all of this, and other evidence Kevin cited, "most favorably" to him as the 

non-mov~t. Considering this record, Justice Starcher correctly concluded there was a "genuine 

issue of fact to be tried." Payne, 195 W. Va at 506 (internal quotation marks and citation 

omitted). 

Justice Starcher's lack of error is confitnied by how the evidence unfolded at trial, and by 

the jury's verdict. The jury heard evidence largely similar to what was in the summary judgment 

record (see supra Counterstatement ofthe Case, § C) and entered a verdict in Kevin's favor

which clinches the fact that Defendants' summaryjudginentmotion was properly denied. 

D. 	 There Was Ample Evidence To Support The Jury's Finding Regarding The 
Amount Of Damages 

Defendants next offer another sufficiency-of-the-evidence argument, declaring that the 

trial court should have granted their motion for judgment as a matter of law because Plaintiff did 

not present evidence about the fair market value ofhis interest in the family business. Here 

again, the evidence viewed in any light-but especially the light most favorable to Kevin as the 

verdictwjnner (Payne, 195 W. Va. at 506)-fully supports the jury's verdict. 

Defendants declare that the jury was required to accept the valuation opinion of their 

expert, Mark Gleason-claiming only Gleason opined regarding "fair market value," i.e., a value 

that included discounts for lack ofmarketability and lack ofcontrol. Pet. Br. 31-32; JA7340; 

JA7353-7354 (Gleason testifying that he valued Kevin's share at approximately $4 million, 

applied a 25-32% discount for lack of control and a25% discount for lack of marketability, and 

arrived at $1.7 million). However, the jury was not required to accept Defendants' views on the 

applicability ofthe discounts. As Kevin's expert, Dan Selby, explained, lack ofmarketability and 

control were irrelevant in that the owners had no intention or desire to ever sell a minority 

interest in the business. JA6349-6350. Where there is no plan to sell the minority share, the other 

- 23



owners "aren't going to ever suffer a discount"-so, as a matter of"equity,;' it "makes no sense 

to impute a discount." ld. 

In this case, then, "fair value ... equals fair market value ...." JA6350; see also JA6374

75; JA6408. Although Defendants clearly disagree with Kevin's expert, they are incorrect to say 

that Kevin "did not present any competent evidence of a departure from a purchase price based 

on 80% of 'fair market value. ,;, Pet. Br. 32. Kevin's competent evidence was the testimony ofhis 

expert (whom Defendants cross-examined exhaustively). 

Kevin's evidence (unlike Defendants') comports with legal authorities rejecting the 

application of lack ofmarketability and control discounts in minority shareholder oppression 

cases. See, e.g., Shannon P. Pratt, Valuing a Business: The Analysis and Appraisal ofClosely 

Held Companies (5th Ed. 2008) at 931-936 (Defendants' "Dean" ofbusiness valuation 

discussing cases rejecting discounts in shareholder oppression suits); Cavalier Oil Corp. v. 

Harnett, 564 A.2d 1137, 1145 (Del. 1988) ("to fail to accord a minority shareholder the full 

propqrtionate value ofhis shares imposes a penalty for lack of control and unfairly enriches the 

majority shareholders who mayreap a windfall from the appraisal process by cashing out a 

dissenting shareholder, a clearly undesirable result"). 

Aside from the disputed discounts, the jury had ample reason not to accept the valuation 

offered by Defendants' expert, Gleason. On cross-examination, the jury Jearned that Gleason did 

not use the full value of the assets reported by Defendants' appraisers, and that as a result his 

calculated value ofjust the real estate assets was approximately $12 million lower than 

Defendants' own real estate appraisers had determined. JA7370-7374; JA7574; JA7581; 

JAI0709. The jury also learned that according to a 2002 valuation, ten years before Kevin was 

bought out, a20% share of the family business was worth $2.7 million. JAlO145. And, in 2006, 

Colleen told her sister Erin that a 20% interest was worth about $4 million. JAI0184. Yet 

somehow, according to Gleason, Kevin's roughly 20% share was worth only $1.7 million in 

2012, less than in.2002 or 2006-even though debt was down by two thirds and revenue had 

grown to over $200 million. To put it plainly, Gleason's valuation was not credible. 
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Defendants' efforts to discredit Kevin's expert are unpersuasive. They incorrectly declare 

that "the only damages calculation [Kevin] offered was ... that [he] was entitled to $17.1 million 

as tort 'damages' ...." Pet. Br. 31. That is wrong-Selby opined about a range of values, from 

$9.7 million if redemption was proper, to $17 million ifnot. JA6351-62; lA7793. Defendants 

oddly say that Kevin's expert's opinion had "nothing to do with the controlling contractual 

terms," Pet. Br. 31, when that is clearly not the case, as Defendants knew from their cross

examination ofhim. J A63 71-63 72. Defendants even claim that Selby said that "ifonly the 

contracts were applicable," then '''I'm notTel~vant.'" Pet. Br. 31. The full quote, from deposition 

testimony that Defendants' counsel read at trial in an attempt to impeach, was: "[I]fthere's no 

damage scenario that fits the law, then I wouldn't be relevant." JA6366. That is merely an 

unremarkable comment from a damage expert that in the absence of either liability or damages, 

no valuation would be needed. 

Finally, Defendants claim that the trial court "ignored" their view that ''the Board and the 

General Partner's determination of fair market value are to be considered 'conclusive and 

bi,nding'" un(ier the Agreements. Pet. Br. 31. However, they do not explain why a valuation 

offered by breaching Defendants (who also violated their fiduciary duties) should be accepted as 

"conclusive" under those Agreements. Horton v. Horton, 487 S.B. 2d 200,203 (Va. 1997) (itis 

"axiomatic that a party who first breaches a contract may not seek to enforce its terms against its 

contractual counter-party"). In any event, the jury heard Defendants' view of this language 

(lA4799, JA6824, JA7092), rejected it, and concluded Defendants breached the Agreements. 

There was no error in the denial ofjudgment as a matter of law. 

III. 	 The' Attorney's Fees And Prejudgment Interest Awards Are Supported By The 
Facts And The Law And, Therefore, Are Well Within The Trial Court's Discretion 

Having prevailed in this long and contentious litigation, Plaintiff was awarded his 

attorneys' fees and prejudgment interest. The trial court is "vested with a"wide discretion in 

determining the amount of ... counsel fees," and its determination "will not be disturbed ... 

unless it clearly appears that [it] has abused [its] discretion.'" Hel4reth v. R,ahimian, 219 W. Va. 
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462,466 (2006) (quoting Syl. Pt. 3, Bondv. Bond, 144 W.Va. 478, 478-79 (1959». Prejudgment 

interest awards are also within the trial court's discretion, which this Court "will not disturb ... 

unless [it] makes a clear error ofjudgment or exceeds the bounds ofpermissible choices in the 

circumstances." Gribben v. Kirk, 195 W. Va. 488, 500 (1995). Defendants do not even come 

close to demonstrating the kind of out-of-bounds decision-making that could warrant reversal. 

A. The Attorney's Fee Award Was Within The Trial Court's Discretion 

Defendants asSert that the trial court abused its discretion because it "conducted no 

analysis" about whether attorney's fees were warranted, and they ask this Court to vacate and 

remand. Pet. Br. 13, 19. However, Justice Starcher presided over two weeks of trial testimony 

(which he incorporated into his rationale) and held a hearing where he made the required legal 

rulings and factual rmdings. Those rulings and findings "are manifestly within his broad 

discretion. This Court Should deny Defendants an additional bite at the apple. 

West Virginia courts have equitable authority to award attorney's fees to a prevailing 

litigant in a breach of fiduciary duty case. Syl. Pt. 7, Pauley v. Gilbert, 206 W. Va. 114 (1999) 

(awarding plaintiff fees on successful.claims for breaches of fiduciary duty and bad-faith and 

oppressive conduct). Indeed, breach of a fiduciary obligation is a "well-established exception to 

the American rule requiring parties to bear their own fees." Kealamakia, I.nc. v. Kealqmakia, 213 

P.3d 13, 15 (Utah App. 2009). 

There are powerful policy justifications for this settled rule. To begin with, fee awards 

ensure that the victim of a fiduciary's misconduct is not penalized by successfully pursuing 

against the fiduciary. Id. at 17. Equally important, fee awards "discourage disloyalty" and deter 

fiduciaries from abdicating their duties. William Penn P'ship v. Saliba, 13 A.3d 749, 758 (Del. 

2011). Fee awardS also "incentiviz[eJ" the policing offiduciary wrongdoing. In re Orchard 

Enters., Inc. Shareholder Litig.; 2014 WL 4181912, at *3 (Del. Ch. Aug. 22,2014); SeinfeZdv. 

Coker, 847 A.2d 330, 333 (Del. Ch. 2000). 
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Further, if there were ever a situation where a fee award is appropriate, it is here. The jury 

heard copious evidence about Defendants' oppressive conduct and extensive breaches of 

fiduciary duty. Yet, without the fee award, Plaintiff would be left with only a small fraction of 

his damages after fees and costs were paid. It would have been highly inequitable to allow the 

Defendant fiduciaries to force Plaintiff to incur all the costs of this lawsuit to get what was 

rightfully his-particularly in light of the fact that Defendants' insurance, according to the~ 

covers their attorney's fees and allows them to engage in scorched-earth litigation. JA9291. See 

Sally-Mike Properties v. Woodrow Yokum, 179 W.Va. 48, 50-51 (1986) (bad faith, oppressive 

conduct can be a groundJor a fee award). 

After trial, Justice Starcher held a hearing on Plaintiff's fee motion and considered the 

trial evidence, as well as substantial additional facts-including Plaintiff's counsel's invoices 

(JA972S) and threatening letters from Defendants' counsel (JA9588) ("My client believes that 

there are few prudent choices left at this time for Kevin. He can either become very realistic 

about where he is ... or he can spend the next several years ofhis life and a large percentage of 

his net worth fighting with the company. , .. [1]1's going to be vicious and protracted litigation."). 

Justice Starcher then awarded fees of 80% ofcounsel's invoices. JA9590. 

Any doubt Justice Starcher expressed early in the fee hearing was removed once he heard 

Plaintiff's counsel's evidence and argument. JA9579. At that point, Justice Starcher made it clear 

that he determined Kevin's siblings had tried to take advantage of their brother and engaged 

classic shareholder oppression: 

... I think the trial [was] full of evidence ofvexatious and oppressive conduct. 
Terms like squeeze out to kick one offive siblings out of the family businesses 
which was very large, were big companies in terms of worth. And it was family 
quarrels basically at their worst. And I find oppressive conduct and. vexatious 
conduct. And I would say [Plaintiff] is entitled to reasonable attorneys' fees, 
eighty percent (80%) of the amount he has asked for. 

JA959Q. The trial court was well within its discretion to award fees here. Moreover, as its ruling 

from tl1e bench shows, the trial court clearly indicated the facts on which itbased the fee award. 
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Id Defendants say the order awarding fees "runs less than two ... pages" and "contains ... only 

bare legal conclusions." Pet. Br. 14. However, that order specifically provides that fees were 

awarded "for the reasons stated at the August 25, 2016 hearing." JA980 1; see also )A9551-9590 

(fee arguments and ruling at hearing). Defendants are therefore incorrect to say that the court did 

not determine whether the evidence warrants a fee award. Pet Br. 19. The trial court clearly did; 

Defendants just dislike the result..Multiplex, Inc. v. Town o/Clay, 231 W. Va. 728,. 737-39 

(2013) (trial court's findings should be "sufficient to permit meaningful appellate review;" 

remanding for fact-finding where much ofcounsel fees were not awardable and there had never 

been any hearing to distinguish awardable from non-awardable fees). 

Defendants also attempt to obscure the fact that they had the opportunity to present 

evidence, butchose not to. After both sides filed post-trial motions, the court calendared a 

hearing, noting that it would "hear limited evidence when appropriate." JA9776. Before the 

hearing, Plaintiff provided Defendants with copies of his attorney's invoices and the report of an 

expert who was prepared to opine on the reasonableness of the fees. J A9784. Plaintiff also 

informed Defendants and the Court that he intended to introduce fee evidence at the hearing

which he did.JA9604-9741. Nonetheless, at the hearing, defense counsel claimed surprise. 

JA9531. Even so, Defendants did not request additional time to address the facts presented. Id 

Thus, Defendants' argument for a remand and a "proper" hearing (pet. Br. 19) is nothing more 

than an inappropriate request for a do-over: S 

Finally, remand would be futile; Defendants cannot change the law or the facts. This 

action involved contentious issues that spanned more than twenty years. Defendants escalated 

the costs of litigation at every turn. Plaintiff's lawyers are skilled litigators who devoted 

significant time to this action and obtained a damage award of $5.1 million. The $1.9 million fee 

award is well within the trial court's discretion. Aetna Cas. & Surety Co. v. Pitr%, 176 W.Va. 

5 Defendants offered fee-related evidence for the first time in a reconsideration motion. JA9742. 
They never explained why that evidence was not presented in. the two briefs they filed in 
opposition to Plaintiff's fee petition, or at the hearing. 
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190, 196 (1986) (reasonableness is a ftmction offactors such as time, labor, and skill needed, 

novelty and difficulty of questions, customary fees, amounts involved, and result). 

B. The Prejudgment Interest Award Was Within The Trial Court's Discretion 

The prejudgment interest award was also within the trial court's discretion. Defendants' 

arguments, once again, misread the law and the facts. 

Defendants first contend that prejudgment interest is unavailable under W.V. Code § 56

6-31 because the damages supposedly were not "special damages." Pet. Br. 19-20. But"special 

damages" are merely those "sustained in the circumstances of a particular wrong," which "must 

be specifically claimed and proved." Black's Law Dictionary (10th ed. 2014). That perfectly 

describes the damages here, which were specifically proven at trial through extensive expert 

testimony. Contrary to Defendants' strained statutory construction, the ''thrust'' ofthe language 

in § 56-6-31 defming "special damages ... is to make general damages, such as pain and 

suffering, not subject to prejudgment interest." Grove By & Through Grove v. Myers, 181 W. 

Va. 342, 349 (1989). Here, the damages were entirely special-Kevin asked the jury to make 

him whole for the value ofhis interests in the family business and did not seek damages for 

inconvenience,.humiljation, emotional distress, or any other general damages category. See 

Beardv. Lim, 185 w. Va. 749, 753 (1991). 

It is immaterial that the damages are not "funds that have been expended." Pet. Br. 20 

(quoting Pasquale v. Ohio Power Co., 187 w. Va. 292, 311 (1992)). In Pasquale, this Court 

ruled that prejudgment interest was proper on an a ward of lost future wages-even though, 

clearly,. the plaintiff had not yet "expended" her deceased husband's lost future wages. 187 W. 

Va. at 311; see also Grove, 181 W. Va. at 350 ("interest is to be recovered on special or 

liquidated damages incurred by the time of the trial, whether or not the injured party has by then 

paid for the same;'). 

Defendants also argue that the trial court abused its discretion because prejudgment 

interest is available only for an "ascertainable pecuniary loss," and here; the amount of damages 
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was a complex and disputed question. Pet. Br. 20. Blit Defendants' argument on this point 

betrays its ownweakness: the law requires ascertainability, not precise certainty. See id.; see 

also Ed. ofEduc. a/McDowell ely. v. Zando, Martin & Milstead, Inc., 182 W. Va. 597,610 

(1990) ("an award of interest in a contract action is not limited to cases.in which the [verdict 

amount] in question is undisputed"). Prejudgment interest need only "be calculated within the 

range of the circuit court's discretion to roughly and fairly compensate the plaintiff." Gribben, 

195 W. Va. at 501. And although Defendants noW proclaim the damages amount unknowable, 

their expert testified for most ofa day about the value ofKevin's share of the family business

testimony that would have been futile if Defendants' current position were to be credited. 

Next, hoping to minimize the amount ofprejudgment interest, Defendants make a couple 

Qfbare assertions that do not show abuse of discretion. First, they declare that the interest rate 

should be 3.25-3.5%, below the statutory minimum of7%.Pet. Br. 21. Their authority is 

statutory language providing that "[iJf an obligation is based upon a written agreement, the 

obligl:\tion shall bear a prejudgment interest at the rate set forth in the written agreement." W. Va. 

Code § 56-6-31(a). However, Defendants fail to mention that the next paragraph of the statute 

provides that the interest rate "shall not ... be .less than seven percent per annum." Jd at § 56-6

31(b). Read as a whole, then, the statute allows the use of a contractual interest rate ifit exceeds 

the 7% statutory rninimum.6 State v. Williams, 196 W.Va. 639, 641 (1996) (statutes are to be 

read in pari materia, giving force and effect to each provision). No legal authority would allow 

Defendants to breach the Agreements and then benefit from the lower interest rate specified in 

those Agreements. The principle that "no man may take advantage ofhis wrong" is "[d]eeply 

rooted in our jurisprudence." Glus v. Brooklyn E. Disl. Terminal, 359 U.S. 231, 232-33 (1959); 

Horlon, 487 S.B- 2d at 203 (it is "axiomatic that a party who first breaches a contract may not 

seek to enforce its terms against its contractual counter-party"). 

6 Other states' prejudgment interest statutes are interpreted .the sanle way. Marion Plaza, Inc. v. 
D & L Enters., Inc., 2010 WL 5296958, at *2 (Ohio App. Dec. 13,2010); Nelson v. Ameriquest 
Techs., Inc., 739 So.2d 161, 166 (Fla. App. 1999). 
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Defendants' last pot shot is that prejudgment interest should have run from June 20,2013 

(when Defendants made the initial payment on the $1.7 mi1lion they offered Kevin) rather than 

September 11,2012 (when Defendants decided to wrongfully redeem Kevin's interests). Pet. Br. 

21. However, prejudgment interest is "calculated from the date on which the· cause of action 

accrued.".Bd QfEduc., 182 W. Va. at 61.1; Grove, Syl. Pt. 2, 181 W. Va. at 343; Beard, 185 W. 

Va. at 753. Here, Defendants announced their intention to redeem Kevin's interests on 

September 11, 2012. He proceeded on the theory not only that their valuation ofhis interests was 

incorrect, but also that the redemption decision itself was a breach of contract. J A193 8-1991 

(Second Am. Cplt. ~~127, 128,210,223). Therefore, his contract claim accrued on September 

11,2012. 

As this Court has explained, prejudgment interest-by the language of the controlling 

statute-is mandatory. Grove, 181 W.V~ at 346. It is "a form of compensatory damages 

intended to make an injured plaintiff whole." Capper, 193 W. Va. at 19 (internal quotation marks 

and citation omitted). The awarcl here is well within the trial court's discretion. 

IV. 	 The Use Of A General Verdict Form Was Within The Trial Court's Discretion 

Defendants argue they should be awarded a new trial because the verdict slip did not 

1) list each Defendant separately and 2) inel ude interrogatories about the elements of each claim. 

Pet. Br. 36-39. This Court reviews these issues for abuse ofdiscretion. Syl. Pt. 4, Perrine v. E.1 

du Pont de Nemours and Co., 225 W. Va. 482 (2010) .. For multiple reasons, the trial court 

plainly did not abuse its discretion here. 

First, at the charge conference, Defendants did not object on the basis that they were not 

listed separately. Although their proposed verdict slip separated out each Defendant, when they 

had the opportunity to review the court's verdict slip, they did not object or say it was 

problematic because it did not address each Defendant separately. See JA77i3-7729 (objecting 

only that "the elements of the claim should be in [the verdict slip]"). Defendants' own case 
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confirms that this issue is waivable. Manor Care, Inc. v. Douglas, 234 W. Va. 57, 68 (2014) 

(objection that verdict slip referred to defendants collectively was withdraWIi and thus waived). 

In addition, Defendants have not explained what difference their preferred verdict slip 

would have made. Their only argument is that one of the Defendants, Sheila Romanek, "had no 

involvement as a member of the Board ...." Pet. Br. 38. However, Defendants here just continue 

their tactic of ignoring unfavorable facts. There was ample evidence of Sheila's wrongdoing: she 

signed the board resolution redeeming Kevin's stock (JA7074); participated in the secret 

Bridgeville development (JA JA8466; JA8467; JA8470); received secret legal advice about how 

to squeeze Kevin out of the business (JA5455-5459; JAlO175-10177); was a party to the 

Agreements (JA31; JA47); and benefited, like all the siblings, from the wrongful redemption of 

Kevin's shares (JA6783-6784). Sheila-as part of the majority shareholder group-owed Kevin 

a duty of good faith and loyalty. Masinter, 164 W. Va at 251. Moreover, this Court has 

"traditionally recognized ... that joint tortfeasors need not have the same degree of liability or 

participation offault in order to be held liable to the injured plaintiff." Harless v. First Nat 'I 

Bank, 169 W. Va. 673,685 (1982) (collecting cases). 

As far as Defendants' argument that the jury should have been asked about each element 

ofeach claim, the giving of a general or special verdict form is "quintessentially a judgment call" 

for the trial court. Barefoot v. Sundale Nursing Home, 193 W. Va 475, 493 n.29 (1995). Even if 

a special verdict slip "would have been preferable," the use of a general verdict slip "does not 

provide an independent basis for reversing an otherwise valid judgment." ld. at 493. This Court 

will not upend a jury verdict that was amply supported by the evidence (as this verdict was) 

merely because ofa qUibble about the verdict slip. See Perrine, 225 W. Va. at 539 (a more 

sp.ecific verdict form was not necessary because the requested element was adequately covered 

by the jury instructions). Plaintiff presented extensive evidence ofmultiple forms ofmisconduct 

by Defendants, anyone ofwhich supported the verdict. Thus, no new trial is warranted. 

At the charge conference, the trial court remarked that its verdict slip was "simple" and 

''in many respects ... probably favors the defendant." JA7728. The verdict slip gave the jury only 
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one line per claim on which to write a damage amount-which may very well have limited the 

amount awarded-and avoided duplicative damages. It was not an abuse ofdiscretion. 

V. 	 Defendants' Arguments About The Statute OfLimitations, The Releases, And The 
Fraud Claim-On Which They Prevailed-Do Not Move the Needle 

As an alternative to their request for outright reversal, Defendants ask this Court to order 

anew trial because the trial court denied their summary judgment motion on Plaintiff's fraud 

c1ai1n against Colleen. Defendants' arguments fail on both procedural and substantive grounds. 

Procedurally speaking, Defendants' position once again depends upon their self-serving 

view of the facts. Defendants do not even bother to reference any of the substantial evidence 

Kevin submitted in opposition to summary judgment-that demonstrated genuine issues of 

material fact regarding the fraud claims, JA2911-3340. Defendants cannot fairly contest the 

denial of summary judgment without even noting the evidence submitted in opposition. Further, 

ifDefendants felt they would be prejudiced by defending the breach of fiduciary duty and 

contract claims at the same time the fraud claim was tried, they could have moved to bifurcate 

the issues after denial of summary judgment on fraud. But they did not, so they cannot complain 

now. W. Va. Ins. Co. v. Lambert, 193 W. Va. 681,685 (1995) (party invited admission of 

supposedly prej udicial evidence by failing to move for bifurcation until morning of trial). 

As a fmal point before addressing the merits of Defendants' arguments, it is worth noting 

their Byzantine approach in appealing from a claim on which they prevailed at trial. Defendants 

contend that an erroneous denial of summary judgment on the fraud claim led to the admission of 

fraud evidence that would not have been admitted otherwise, and they say the fraud evidence 

inflamed and swayed the jury to find against,them on the other claims, thus entitling them to a 

new trial. Pet Br. 34. Defendants seem to believe that this winding analytical path permits them 

to avoid the abuse of discretion standard thatnormally attends evidentiary rulings. Instead, they 

want the de novo review that applies to denial of summary judgment Id at 32. 

However, the standard of review applied to mixed questions of fact and law depends on 

where they fall along ''the degree-of-deference continuum: The more fact dominated the 
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question, the more likely it is the trier's resolution of itwill be accepted unless shown to be 

clearly erroneous." Tennant v. Marion Health Care Found., Inc., 194 W. Va. 97, 106 (1995). 

Viewed properly along this continuum, Defendants' arguments about evidentiary errors resulting 

from a denial of summary judgment are fact-intensive and should be reviewed for clear error and 

abuse of discretion. 

A. 	 Even Absent The Fraud Claim, The Supposedly "Irrelevant" Evidence 
Would Have Been Admitted To Show Breach OfFiduciary Duty 

Defendants argue that if summary judgment had been granted, a "flood" of"irrelevant" 

fraud evidence would not have been admitted. However, Defendants' premise is false. Colleen

the Defendant against whom fraud was asserted-also breached her fiduciary duty to Kevin. All 

of the fraud evide.nce also went to breach of fiduciary duty. The overlap is illustrated by the lone 

example of evidence Defendants claim was "erroneously" admitted: the evidence ofColleen's 

plan to squeeze out Kevin by advising him to enter into the Agreements. Pet. Br. 34. This 

evidence would have been introduced even without a fraud claim because it demonstrated breach 

offiduciary duty-·that is, "burdensome, harsh and wrongful conduct[,] a lack ofprobity and fair 

dealing," and a "violation of fair play." Masinter, 164 W.Va. at 251 (internal quotation marks 

and citation omitted). Indeed, improper acts to "freeze out" a minority shareholder are 

quintessential fiduciary breaches. Id.. at 241 (Sy1. Pts. 2, 3, 4). This alone is reason enough to 

reject Defendants' assignment of error regarding the denial of summary judgment on the fraud 

claim.7 

7 In multiple respects, Defendants ask this Court to shoulder their burden by constructing their 
argunient for them. First, they say that a "flood" of irrelevant evidence was admitted-but 
provide only one "example," Pet. Br. 34. That amounts· to an improper demand for this Court to 
sift through the voluminous trial evidence and decide whether it pertained to fraud, fiduciary 
breach, or both. Second, Defendants remark in passing that "[e]ven if' the fraud evidence was 
relevant to the breach of fiduciary duty claim, the latter claim was also tiine-barred. Id. 
However, where an argument on appeal consists "primarily of conclusory statements'; like that 
one, the issue is "inadequately briefed" and this Court declines to address it. P.A. v. T.A., 793 
S.E.2d 866, 879 (W. Va. 2016). (Defendants cannot fix their problem now, because issues 
"raised by appellant ... in his or her reply brief, which were not presented in the opening brief, 
are generally regarded as waived, and will not, as a rule, be considered by the appellate court." 
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B. The Fraud Claim Was Timely 

Defendants simplistically argue that Kevin "knew all the facts" about his fraud claim 

more than two years before he asserted the claim. Pet. Br. 33. Here again, Defendants attempt to 

win reversal. on a fact-intensive issue by ignoring unfavorable facts. Their strategy fails. 

Fraud is not only an affirmative misstatement, but also "concealment offacts by one with 

knowledge ... and a duty to disclose, coupied with an intention to mislead." Quicken Loans, Inc. 

v. Brown, 230 W. Va. 306, 320 (2012). Colleen, as a fiduciary, had the highest duty to disclose 

material facts to Kevin. Masinter, 164 W. Va. at 247. Fraud claims accrue when the plaintiff 

knew (or through reasonable diligence should have known) ofthe nature of his claims, and when 

they accrue "presents a question of fact to be resolved by the jury." Stemple v. Dobson, 184 W. 

Va. 317, 320-21 (1990). The trial court correctly recognized that Colleen was acting as a trusted 

business partner and legal advisor, and ·that when Kevin should have realized she duped him was 

a factual question. JA3821;JA3827; JA3836. 

Defendants are Wrong to say that the fraud .claim accrued in June 2013 merely because, at 

that point, Kevin's employment had been terminated and Defendants had tried to buy him out for 

less than what his interests were worth. Although Kevin knew the dictated redemption price was 

unfairly low, he did not have the bulk of the evidence regarding Colleen's bad intentions and her 

extensive covert actions to carry out her plan to work against his interests and harm him. 

That evidence came to light only through documents obtained in discovery in 2015 and 

2016, which showed that: (1) while Colleen was directing Kevin to sign new Stockholders and 

Partnership Agreements, she was working with outside counsel to insert provisions against his 

interests (JA3175-3177, JAI0004); (2) Colleen secretly used company money to obtain advice 

from a second law firm on how to "squeeze" Kevin out (JA3194-3205; JA3207 -3209; JA3217); 

(3) while Kevin was still a shareholder, the siblings covertly hired a third law firm to create new 

4 C.l.S. AppeaJ and Error § 736.) And, in any event, Defendants did not argue in the trial court 
that the statute of limitations barred the fidJ,lciary breach claim-so the argument is waived for 
that reason as well. Bell v. West, 168 W. Va. 391, 397 (1981). 
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.corporations to move assets out of the family business behind Kevin's back (JA2979-2980, 

JAI0427); and (4) while Colleen was· telling Kevin he had to sacrifice for the long term benefit 

ofall shareholders, in fact she and her sister were secretly ·underpaying him and inflating their 

own compensa,tion (JA5346-5347; JAI0220). 

These are just some ofthe facts that Plaintiff only learned in discovery-facts that, as 

Justice Starcher correctly ruled~ created a genuine dispute about when Kevin should have known 

ofhis sister's alleged·attempt to defraud him. Stemple, 184 W. Va. at 320-21 (when fraud claims 

accrue is a· factual question for the jury); see also Masinter, 164 W.Va. at 243 (summary 

judgment is particularly inappropriate in a fraud case involving issues of'fmotive and intent,,).8 

c. The General Releases Do Not Preclude This Action 

Defendants also say that summary judgment should have been.granted on Plaintiffs 

fraud and breach of fiduciary duty claims because he signed general releases in 2010. Settled 

law, together with the plain language ofthe releases, shoWs there was no error. 

Pennsylvania law, which governs these agreements, construes the effect·of a release 

according to the plain meaning of its language; a release covers only matters that can fairly be 

said to have been withjn. the parties' contemplatioQ when the release was given Dublin by 

Dublin v. Shuster, 598 A.2d 1296, 1298-1299 (pa. Super. 1991). Also, releases are strictly 

construed so as not to bar a claim that accrues later. Restifo v. McDonald., 230 A.2d 199,201 

(1967). 

The April 2010 release only applies to claims arising from Colleen's assistance with 

Plaintiff's divorce. The preamble to the release clause says: "WHEREAS, [Colleen] would not 

agree to assist [Kevin] with the Divorce but for the delivery ofthis indemnity and release 

8 Defendants' attempt at a "gotcha" falls flat: Plaintiff's counsel did not "concede" that the fraud 
claim accrued in June 2013. Pet. Br. 33. Rather, in response to a different argument, Plaintiff 
stated that releases Kevin signed did not bar his fraud claim because the claim "accrued no 
earlier than the pointat which Plaintiff was damaged by [Colleen's] fraud"-and that was after 
the releases were signed. JA2937-2938 (emphasis added): Defendants attempt to blur the 
difference between when the elements· ofa claim have occun:ed and when they are discovered, 
thus triggering the statute of limitations. 
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agreement ... with respect to the allegations previously made and with respect to any future 

claims against [Colleen] relating to [Colleen's] involvement in the divorce ...." JA8886. The 

fraud and breach of fiduciary duty claims have nothing to do with Kevin's divorce. 

The September 2010 Release is limited to claims "through [its] Effective Date." JA8762

8767. The fraud and breach of fiduciary duty claims have long factual histories, but the claims 

accrued after September 2010. To take one. example, Defendants' secret development of the 

Bridgeville property, and their improper exclusion ofKevin from this business opportunity, 

started in 2011 and was a clear breach ofDefendants' fiduciary duty. 

Further, the trial court also correctly denied summary judgment because there was a 

genuine factual dispute about whether the releases were enforceable. The mutual assent required 

to form a valid contract is lacking where one of the parties signed the contracts under dureSs. 

McDonald v. Whitewater Challengers, Inc., 116 A.3d 99, 114 (pa. Super. 2015). Duress is 

"restraint or danger" that is severe enough "to overcome the mind of a person of ordinary 

firmness." Smith v. Lenchner, 205 A.2d 626, 628 (Pa Super. 1964). 

Evidence submitted in opposition to summary judgment showed that when Kevin signed 

the September 2010 release; he needed money to fund his divorce settlement and avoid possible 

contempt of court. JA3292. Kevin recounted that on September 2, 2010, "I was called at 4:00 

o'clock and told to report to BB&T Bank." Id His siblings Ed and Sheila met him there, and Ed 

"pulls out two checks, and he holds them up like this. He says, 'It's now 4:45. You can take 

these checks or go to jail. It's your choice.'" Id. Kevin further testified that although "chose to 

accept what the company was offering [him] instead of going to jail/' his signature "certainly 

wasn't voluntary." Id If there is a genuine factual issue about whether a release is voidable, 

"then summary judgment on the basis of the release should be denied." McFadden v. Am. Oil 

Co., 257 A.2d 283,286 (Pa. Super. 1969). 

Defendants were well aware that the releases were limited: they tried mightily to coerce 

Kevin into signing a broad release in 2013, in exchange for payment for his .interests in the 
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family business. JA9614. That would have been unnecessary if the first two releases barred his 

claims. 

CONCLUSION 

The jury returned a verdict in Plaintiff's favor after hearing weeks of testimony and 

reviewing voluminous exhibits. For the reasons explained, Defendants fail to show that the trial 

court erred or abused its discretion. This Court should affirm. 
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