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INTRODUCTION AND SUMMARY OF ARGUMENT 

Faced with the arduous task of operating several businesses while dealing with 

Respondent's worsening misconduct, Petitioners decided that it was time to part ways. Well

aware ofhis repeated threats of litigation, the separation was conducted by-the-book. A literal 

application of the Governing Agreements resulted in the termination ofRespondent's 

employment and redemption ofhis interests priced at the required values. Since contracts 

controlled those matters, that should have been the end of it. Yet Respondent's scattershot 

lawsuit challenging the redemption pric~which he now attempts to recast as a "minority 

shareholder oppression case"-was adjudicated by a Circuit Court that committed numerous 

legal errors throughout the proceedings, including several that the court itselfeither predicted 

would be reversed, or for which it would later express regret. 

Yet these errors are no mere evidentiary gripes that warrant "deference" from this Court, 

as Respondent's brief repeatedly seeks. By brazenly stretching the facts and the law, Respondent 

attempts to defend the Circuit Court by equating its errors with the jury's verdict. But that is 

entirely beside the point. The assignments are serious errors of law that were not and could not 

be sanitized by the jury's mixed decision. If the Circuit Court's judgment is to stand, its legal 

decisions must be defensible on their own terms. But this Respondent cannot do, because the 

Circuit Court's errors are indefensible. 

Accordingly, the Circuit Court's judgment must be reversed and remanded with 

directions to enter judgment for Petitioners.] 

Respondent's brief appears to be 1.5 spaced-a technique that allotted Respondent severa) more 
lines of text per page than would otherwise be pennitted. See W. Va. R. App. P. 38(a). 

-1



ARGUMENT 


I. The Circuit Court's Post-Tria] Awards Cannot Stand. 

A. The Attorney's Fees Award is Base]ess. 

The Circuit Court conducted no meaningful analysis--either orally or in writing

regarding whether Petitioners' conduct met the high standard for a punitive award of attorney's 

fees, much less how to calculate a reasonable award. See Pet. Br. 13-19. This was a patent abuse 

of discretion. SyI. Pt. 1, Murthy v. Karpacs-Brown, 237 W. Va. 490, 788 S.E.2d 18 (20 16). Yet 

it makes sense why no analysis was conducted: the record cannot support it regardless. J.A. 9579 

(Circuit Court: "I'm going to tell you when this goes down to Charleston, if! grant you 

attorneys' fees, they are going to knock them out."). It was futile then, and remains so now. 

Respondent strives mightily to salvage the Circuit Court's award, Resp. Br. 25-28, but 

none ofhis responses can withstand scrutiny. 

First, Respondent's repeated emphasis on the standard of review-abuse ofdiscretion

"does not mean ... that [this Court] will rubber stamp" the Circuit Court. Bartles v. Hinkle, 196 

W. Va. 381, 390, 472 S.E.2d 827, 836 (1996); see Murthy, 237 W. Va. at 497, 788 S.E.2d at 25 

("[A] circuit court necessarily abuses its discretion ifit bases its ruling on an erroneous 

assessment ofthe evidence or an erroneous view ofthe law.") (quotations omitted; emphasis 

added). Both types of abuse are present here. In any event, this Court routinely vacates attorney 

fee awards in far c10ser cases.2 

Second, Respondent cites no authority for his remarkable proposition that attorney's fees 

are necessary because the jury's award was not enough to compensate him and pay his lawyers. 

See, e.g., WV DOTv. Veach, -- W. Va. --, -- S.E.2d --, 2017 WL 1453810, at *11 (Apr. 17,2017); 
WV DOT v. Newlon, 239 W. Va. 615, 797 S.E.2d 592, 603-04 (2017); Thomas v. Houck, 2016 WL 
6780095, at *6 (W. Va. 2016); Murthy, 237 W. Va. at 498, 788 S.E.2d at 26; Multiplex, Inc. v. Town of 
Clay, 231 W. Va. 728, 737-38, 749 S.E.2d 621, 630-31 (2013). 
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Resp. Br. 12,27. His further insinuation that such awards are automatic in breach of fiduciary 

duty cases, id. at 26--even if this was one-has no support in the law.3 

Thirdly, the "evidence" that Respondent relies on to save the award isfar from the 

"egregious facts and circumstances" required by this Court. See Pauley v. Gilbert, 206 W. Va. 

114, 123, 522 S.E.2d 208, 217 (1999) (mother stole funds held in trust for her child); see Pet. Br. 

14-19. After Respondent's extensive throat-clearing and blustery descriptions ("scorched-earth 

litigation"), see Resp. Br. 25-26, he presents only one piece ofspecific evidence in the section of 

his briefdefending the award. Specifically, he relies on three edited sentences from a letter by 

Petitioners' trial counsel, which explained to Respondent that a lawsuit would be a bad idea 

economically and legally. See Resp. Br. 27; J.A. 9627-30.4 The rest ofhis argument section 

simply quotes the bare legal conclusions that Petitioners substantively rebutted in their opening 

brief. Compare Pet. Br. 14-19 with Resp. Br. 27-28. Respondent thus does not attempt to refute 

those facts because he cannot. He likewise does not even try to contest the fact that the Circuit 

3 The lone citation Respondent offers does not support the proposition. See Resp. Br. 26 eciting 
Kealamalda, Inc. v. Kealamakia, 23] P.3d 13, 15 (Utah App. 2009). A closer look at the case shows that 
the court made clear just two sentences prior to Respondent's selective quotation that ~'requiring 
Defendants to pay Plaintiffs attorney fees is entirely appropriate under the/acts o/this case." Id. 
eemphasis added). There would be no need to determine whether a fee award was "appropriate under the 
facts" ofa successful breach of fiduciary duty case ifsuch an award were "automatic." In any event, 
Kealamakia involved an award ofpunitive damages, which even the Circuit Court here refused to abide 
under the facts of this case-a point to which Respondent never responded. See Pet. Br. 17. In refusing a 
punitive damages instruction-which the Circuit Court recognized was "akin" to the standard for punitive 
attorney's fees-the court explained that "[t]he jury might very well believe that - - that the siblings were 
doing their damndest to try to help him rather than hurting him .. .." See id. (emphasis added). 

4 Respondent asserts elsewhere that this letter shows that "[t]he siblings threatened [him] that he 
should abandon his claim for a fair price for his interest in the business, because the siblings and Tri-State 
had insurance coverage to finance protracted litigation." Resp. Br. 8. Nonsense. As the whole letter 
shows, see l.A. 9627-30, it was written to urge Respondent to engage a valuation expert and settle with 
the Petitioner companies regarding the redemption price-not engage in an economically and 
emotionallY-l:Ustly litigaLion thaL was doomed fi·olIl Lhe start. hI allY evenL, Respundent IS luwyer had 
already threatened litigation, and the reference to insurance coverage was to alert counsel that the matter 
would be turned over to the insurance company for defense. See id. That is hardly an oppressive tactic. 
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Court never even bothered to conduct a Pitrolo analysis, explaining only that Respondent 

provided "copies ofhis attorney's invoices" to Petitioners "[hJefore the hearing." Resp. Br. 28 

(emphasis added); but see Sy1. Pt. 4, Aetna Cas. & Sur. Co. v. Pitrolo, 176 W.Va. 190,342 

S.E.2d 156 (1986). And Respondent's repeated assertion that a proper attorney fees hearing was 

held by the Circuit Court is belied by the transcript. See, e.g., l.A. 9580 (Circuit Court summarily 

awarding fees, explaining, "I'm going to put it to rest .... it's going to go to the Supreme Court 

anyway and they can decide that."). 

Finally, even though Respondent does not argue any other facts in his attorney fee 

section ofhis brief, his background section is littered with distortions ofthe record purportedly 

offered to show that his siblings were out to get him for years. Those mischaracterizations cannot 

support the award either, which likely explains his decision not to include them in defense ofthe 

award. In any event, the worst such misstatements include: 

• 	 Respondent charges that the individual Petitioners "engaged in a covert plan" 
to separately develop the Bridgeville and Forbes A venue properties "behind 
[his] back." Resp. Br. 6. Yet, as Petitioners explained, once the corporation 
and partnership decided to redeem Respondent's interests, Petitioners' 
contractual obligation was to buy him out of those properties-not to include 
him in subsequent development ofthose properties. See Pet. Br. 16. 

• 	 Respondent asserts that his "sisters consulted with a lawyer about how to gain 
control of the family business and squeeze out" both him and his brother (now 
Petitioner) Ed Coyne. Resp. Br. 7. This is not only false, it's irrelevant. In 
reality, the lawyer in question was engaged to attempt to find a pathway to 
resolving an unrelated dispute among the shareholders over the leadership of 
the business, which was thereafter resolved to everyone's satisfaction 
(including Ed's). J.A. 5435-36. None of the solutions suggested by the lawyer 
involved "squeezing out" Respondent, in any event. J.A. 5439. This unrelated 
dispute occurred during a short period in 2006, six years before Respondent 
was tenninated. l.A. 5435. 

• 	 Respondent claims that his "siblings .... increased their own compensation 
and bonuses ...." Resp. Br. 7. But as Petitioners explained, see Pet. Br. 16, 
everyone (including Respondent) was paid in accordance with industry data 
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on similarly situated companies and comparable positions. 1.A. 6727, 6784
86. Respondent presented no expert testimony to show otherwise. 

• 	 He asserts that "[t]he siblings distributed $2 million to themselves shortly 
after they squeezed Respondent out of the family business." Resp. Br. 7. This 
is another red herring. Distributions ofcash after Respondent's interests were 
redeemed is simply not relevant to this case. To the extent there was cash in 
the business to make a distribution, Respondent was paid for his interest in 
that cash as part ofthe valuation process. See Pet. Br. 7. 

• 	 Respondent generally asserts that Petitioners have employed "stonewalling 
litigation tactics," Resp. Br. 10, but even the Circuit Court rejected these same 
complaints when Respondent sought sanctions below. See 1.A. 1930. In any 
event, this misrespresents the procedural history ofthe case. In this complex 
litigation, Petitioners produced over 44,000 pages ofdocuments. 1.A. 4565. 
Respondent's assertion omits the multiple motions to compel that Petitioners 
had to file, 1.A. 4-5; Respondent's own failure to produce documents after 
being ordered to do so, 1.A. 4565; and the nine days ofdepositions that 
Respondent's counsel took ofPetitioners-including four days deposing 
Colleen McGlinn. 

B. The Prejudgment Interest Award Has No Legal or Factual Basis. 

Neither can Respondent save the Circuit Court's unprecendented award ofprejudgment 

interest, because the jury's award constituted neither "special damages" nor an "ascertainable 

pecuniary loss." Pet. Br. 19-21. Instead, he again appeals for deferential review by this Court. 

Resp. Br. 29. But like the award of attorney's fees, no deference is owed to the Circuit Court's 

errors oflaw or misapprehension of the record. See Murthy, 237 W. Va. at 497, 788 S.E.2d at 25. 

First, Respondent fails entirely to explain how his damages constitute, in fact, "special 

damages," so he simply begs the question by assuming that they are. See Resp. Br. 29. He 

conspicuously ignores the statutory definition of "special damages," see W. Va. Code § 56-6-31, 

relying instead on a dictionary. In fact, Respondent avoids entirely the operative text ofthe 

statute, instead purporting to apply the "thrust" of the Legislature's intent. Resp. Br. 29. But 

''thrust'' is not law; the text is. The syllogism is simple: W. Va. Code § 56-6-31, where relevant, 

limits prejudgment interest to "special damages." Respondent cannot (and does not) explain how 
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his damages satisfy the statutory definition of special damages. Therefore, prejudgment interest 

was not proper. Finally, he does not even bother to respond to Petitioners' point that he never 

stated or itemized his supposed "special damages" as required by W. Va. R. Civ. P. 9(g). 

Second, Resporident cannot overcome the additional, independent problem that his 

damages were not an "ascertainable pecuniary loss." Pet. Br. 20 (citing cases). He argues that 

ascertainability does not require ''precise certainty." Resp. Br. 30. Hair-splitting aside, 

Respondent is wrong: this Court has long-required "certainty" before imposing prejudgment 

interest. See Grove By & Through Grove v. Myers, 181 W. Va 342, 347, 382 S.E.2d 536, 541 

(1989) ("Ascertainable pecuniary losses ... are losses that are certain or capable o/being 

rendered certain by reasonable calculation.") (emphasis added). The jury award here-based on 

competing subjective opinion testimony ofexperts-was plainly neither. 5 

Finally, Respondent' s last-ditch argument badly misreads W. Va. Code § 56-6-31 (a), the 

text ofwhich clearly requires applying the contract interest rate where the "obligation is based 

upon a written agreement." Respondent's view that the statute "in context" allows Circuit Courts 

to impose rates higher than the contract rate--even where contracts would apply-see Resp. Br. 

30, is an unreasonable reading ofthe statute, for at least two reasons. For one, Respondent's 

reading favors the general provision in subsection (b) over the specific contract rate provision in 

subsection (a). That is exactly backwards. See State ex rei. Tucker Cnty. Solid Waste Auth. v. W. 

Va. Div. ofLabor, 222 W. Va. 588, 598, 668 S.E.2d 217, 227 (2008) ("Specific statutory 

language generally takes precedence over more general statutory provisions.") (quotations 

The sole case cited by Respondent here-Gribben v. Kirk, 195 W. Va. 488, 466 S.E.2d 147 
(l995}-does nol help him, because that case invulved prejudgmenl inleresl un damages foJ' buck puy
an easily ascertainable sum. That hardly compares to the nature of the jury award here, which was based 
on subjective opinion expert testimony . .See Pet. Br. 20. 
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omitted). For another, Respondent's interpretation would effectively make the contract rate 

provision meaningless in most ifnot all cases where it would otherwise apply. See Cmty. 

Antenna Serv., Inc. v. Charter Commc'ns VL LLC, 227 W. Va. 595,604, 712 S.E.2d 504, 513 

(2011) (meaningless reading Ofstatute should be rejected). 6 

ll. Petitioners Are Entitled to Judgment as a Matter ofLaw. 

A. 	 The Breach of Fiduciary Duty Count Contains Shareholder Derivative 
Claims. 

Respondent's claims that Petitioners "diverted corporate opportunities to themselves, 

Bridgeville Realty and Comhdan Realty" are classic shareholder derivative claims that must be 

brought, if at all, on behalf ofthe party allegedly injured-the corporation. Pet. Br. 21 (quoting 

complaint; emphasis added). But this is not a shareholder derivative suit. Instead, Respondent is 

attempting to seek direct and personal damages for injuries that even he describes as belonging to 

a corporation. See id. He simply does not have standing to vindicate such claims outside a 

shareholder derivative action, as Judge Cuomo correctly ruled in two separate opinions. See Pet. 

Br. 21-23; Davis v. FEC, 554 U.S. 724, 734 (2008) ("[AJ plaintiffmust demonstrate standing for 

each claim he seeks to press and for each form of relief that is sought.") (quotations omitted). 

Unsurprisingly, courts nationwide have uniformly held that claims of diversion of 

corporate assets or opportunities involve injuries to the corporation and can, as such, only be 

brought derivatively. See, e.g., In re: Digex Inc. Shareholders Litig., 789 A.2d 1176, 1190 (Del. 

Ch. 2000) ("[T]he claim that the defendants usurped a corporate opportunity must necessarily 

constitute an 'injury' to the corporation and thus be a derivative claim."); Thorpe v. CERBCO, 

It is no surprise that the out-of-state cases Lhat Rt::spulIl.lt::nt string-cites in a footnote, see Resp. Dr. 
at 30 n.6, tell us nothing about how to read the West Virginia statute. In any event, none of the cases that 
Respondent cites address whether a contract can provide an interest rate that is less than the statutory rate. 
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Inc., 611 A.2d 5, 9 (Del. Ch. 1991) (same). And the rule applies equally to claims involving 

injuries to close corporations. See, e.g., Karten v. Wollin, 23 So. 3d 839 (Fla. Ct. App. 2009). 

In his response, Respondent largely rests his argument on a single case, Masinter v. 

WEBCO Co., 164 W. Va. 241, 262 S.E.2d 433 (1980), arguing that it permits him to bring a 

direct and personal claim for corporate injury. Resp. Br. 15-16. But he stretches Masinter 

beyond all recognition. Specifically, Respondent argues that Masinter stands for the proposition 

that "a minority shareholder's breach of fiduciary duty claim based on oppressive conduct may 

be brought in a direct action against the majority shareholders-it need not be asserted 

derivatively on behalf ofthe company." Resp. Br. 15 (emphasis added). This is a red herring. 

Instead ofarguing, as he must, that Masinter permits him to bring a direct claim for breach of 

fiduciary duty based on diversion ofcorporate opportunity, he substitutes in the broad term 

"oppressive conduct." But "oppressive conduct" is not a magic word. Masinter nowhere says 

that diversion ofcorporate opportunity claims can be vindicated in direct actions.7 In any event, 

ifRespondent's reading was correct, Masinter would undermine the critical distinctions between 

derivative and direct actions. It did no such thing. 

On the contrary, Justice Miller's opinion squarely supports Petitioners. Masinter simply 

reaffirmed that when a shareholder makes direct oppression claims, "the shareholder is 

ordinarily seeking some type ofindividual relief, whereas in a derivative suit he is usually 

7 Attempting to evade the straightforward application ofthe Governing Agreements, Respondent 
repeatedly describes this case as concerning "minority shareholder oppression," hoping for the application 
of tort law instead. Aside from the gist of the action bar, see infra Part I1.B., Respondent's recasting 
cannot be right, because the Circuit Court never made any actual findings of conduct that constituted 
minority shareholder oppression. See 12B Fletcher Cyc. Corp. § 5820.11 ("The determination ofwhether 
certain acts constitute shareholder oppression is a question of law for the court in an action alleging 
minority shareholder oppression."); see, e.g., Argo Data Res. Corp. v. Shagrithaya, 380 S.W.3d 249, 264 
(Tex. App. Ct. 2012) ("It is within the province ofthe jury as factfinders to determine whether certain acts 
occurred. But the determination of whether such acts constitute shareholder oppression is a question of 
law for the court."). 
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seeking relief on behalfofthe corporation as well as other similarly situated shareholders." 

Masinter, 164 W. Va. at 255, 262 S.E.2d at 442 (emphasis added). Here, Respondent's self

described "diversion ofcorporate opportunities" claim is not a ''type of individual relief'

rather, it plainly seeks relief "on behalf ofthe corporation." Respondent thus lacks standing to 

bring the claim directly. 

Regardless, Respondent's corporate diversion claims fail on their merits. As Petitioners 

explained, and which Respondent cannot rebut, retail development was not a corporate 

opportunity for the corporate or partnership Petitioners. See Pet. Br. 23. Those businesses were 

never engaged in retail development. On the contrary, their assets were dedicated to the gas 

station and convenience store industry. See id And in the end, with respect to both properties in 

question, they were appraised at their highest and best use when Respondent's interests were 

valued and Convenience was paid for them when they were later acquired. See id. 

B. 	 Stripped ofImproper Derivative Claims, the Breach of Fiduciary Duty 
Count Is Barred by the Gist of the Action Doctrine. 

Once Respondent's corporate diversion allegations are removed from his breach of 

fiduciary duty claim, all that remains is a contract claim "masquerading" as a tort. Gaddy Eng'g 

Co. v. Bowles Rice McDavid Graff& Love, LLP, 231 W. Va. 577, 586, 746 S.E.2d 568, 577 

(2013). Yet the gist ofthe action bars even the most finely-dressed tort claims that arise out of 

contractual obligations. See Pet. Br. 24-25; Gaddy, 231 W. Va. at 586, 746 S.E.2d at 577 

("Succinctly stated, whether a tort claim can coexist with a contract claim is determined by 

. examining whether the parties' obligations are defined by the terms of the contract."). That is 

precisely what Respondent has sought here: damages for the improper redemption of ownership 

interests in Petitioner companies. See Pet. Br. 24-25. Since the "obligation[]" to redeem those 

interests at particular values was unquestionably "defined by" the Governing Agreements, no 

-9



duplicative tort claim-in whatever disguise-can "coexist." Gaddy, 231 W. Va. at 586, 746 

S.E.2d at 577. Although Respondent criticizes Petitioners for their brevity in making this 

argument-see Resp. Br. 17 ("three cursory paragraphs")-no more is needed. 

In his brief, Respondent begins with and rests on a flat-out misstatement ofthis Court's 

rule in Gaddy. He declares by paraphrase: "West Virginia's gist of the action doctrine only bars 

tort claims ifeach ofthe following factors are met: ...." Resp. Br. 17 (emphasis added). But 

that's not what Gaddy says-in fact, it says the opposite. Here's what Gaddy actually says before 

listing the four factors: "Under this doctrine, recovery in tort will be barred when any ofthe 

following factors is demonstrated: ...." Gaddy, 231 W. Va. at 586, 746 S.E.2d at 577 (emphasis 

added).8 Read correctly, Respondent's breach of fiduciary duty claim easily demonstrates any 

number of the factors. Just to take one: The duty allegedly breached-to redeem Respondent's 

interests at the correct value-was clearly "grounded in the contract," id., here, the Governing 

Agreements. See Pet. Br. 24-25. Respondent still fails to point to any social principle from tort 

law that purportedly imposes an independent duty on the Petitioner companies to do so. 

Respondent next highlights several other reasons to avoid the gist ofthe action bar, but 

none have merit. His first assertion that "the jury's findings are independent-they did not need 

to find a breach ofcontraCt in order to find a breach of fiduciary duty," Resp. Br. 17--even if 

true-has nothing to do with identifying, as a legal matter, "the source of the alleged breach of 

duties." Gaddy, 231 W. Va. at 586, 746 S.E.2d at 577. Respondent's second assertion, that 

Petitioners have not "identif[ied] any West Virginia authority applying the gist ofthe action 

doctrine to bar a breach of fiduciary duty claim," proves nothing about whether the doctrine 

In any event, Respondent's misstatement about this COUIt's decision does not even make sense. 
The upshot ofthe four""factors" (notably, not defined as "elements") is to illustrate and capture the 
broadest possible range of disguised contract claims. 
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should apply here, only that this Court has not yet had occasion to do so. Resp. Br. 17. And 

Respondent does not distinguish on any principled basis the Delaware Chancery or Pennsylvania 

federal district court decisions that have done so. See Pet. Br. 24. Finally, Respondent's last-ditch 

attempt to justify an independent breach of fiduciary duty claim is to simply quote the Circuit 

CourtYs order granting attorney's fees-a decision brimming with bare legal conclusions, but 

bereft of any actual analysis, factual findings, or record citations. See id. at 14-15; supra Part LA. 

C. The Individual Petitioners Cannot Be Liable On the Contracts. 

Petitioners explained in their opening brief that the individual Petitioners could not 

possibly be liable on the contract claim because, under the clear tenns ofthe Governing 

Agreements, those obligations fell exclusively on the Petitioner companies. See Pet. Br. 25-27 

(quoting Governing Agreements). Likewise, no evidence to support piercing the corporate veil 

was ever presented. See id. 

Respondent does not dispute either of these straightforward arguments. Instead, he 

simply asserts that the individual Petitioners are liable for any and all breaches ofthe Governing 

Agreements committed by any other party simply because the individual Petitioners "signed" the 

contracts. Resp. Br. 19. That is frivolous. The Governing Agreements contain a multitude of 

rights and obligations for various parties, and it should go without saying that the specific tenns 

of those rights and obligations control the imposition ofliability in the event ofbreach. 

Respondent's facile argument that simply "signing" a contract makes the signatory liable for 

breaches ofobligations imposed on other parties cannot pass the straight-face test. Following 
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Respondent's logic, it would mean that Respondent (himselfa signatory) would also be liable to 

himselfbecause another party breached the redemption obligation. That makes no sense.9 

D. The Contract Claim Against the Petitioner Companies Cannot Succeed. 

The Petitioner companies (by the Board and General Partner) followed the Governing 

Agreements to the letter: Even assuming that Respondent did not waive the alleged breach ofthe 

Governing Agreements by accepting the benefits of the contracts, but see Pet. Br. 28-29, IO his 

twin arguments for breach ofthose agreements are not supported by the law or the facts. 

First, the Petitioner companies easily satisfied the contractual provision for a "just cause" 

termination. The mass of evidence, documented contemporaneously over many years and by all 

his family members, was more than enough' to justify a "just cause" dismissal. See Pet. Br. 4-7, 

29-30. Even setting aside this long history ofmisconduct, the fact that Respondent admitted he 

never intended to return to work after his sabbatical-to which he does not respond in his brief

alone constitutes "just cause." ld. at 6; I.A. 5964, 6625-26, 7228-31. Ultimately, if the evidence 

presented in this case cannot constitute 'Just cause," see id., it is difficult to imagine what would . 

. Second, Respondent failed entirely to present any relevant evidence of the contractual 

measure'ofvalue for his interests-"fair market value." Pet. Br. 30-32. Only Petitioners provided 

such evidence. See id. In his brief, Respondent first demands "deference" to the jury verdict, see 

9 The single citation mustered by Respondent does not support his argument. He claims that 
"officers and directors are personally liable on a corporation's contract if they 'have bound themselves ... 
to performance of the contract.'" Resp. Br. 19 (quoting Walkerv. Walker Enters., 532 N.W.2d 324, 331 
(Neb. 1995)). To begin, that is a dubious paraphrase of that court's actual decision, which was to hold 
corporate officers not personally liable on contracts they signed in their official capacities as agents of the 
corporation. See Walker, 532 N.W.2d at 331. Secondly, the actual quotation used by Respondent supports 
the individual Petitioners here, because they did not "b[ind] themselves ... to performance" ofthe 
termination and redemption provisions of the Governing Agreements. Rather, those obligations remained 
with EJC Legacy and Convenience Realty alone. See Pet. Br. 25-26. 

10 Instead of responding to the argument actually made, see Pet. Br. 28-29, Respondent 
mischaracterizes it as an "accord and satisfaction argument" and then purports to defeat it. Resp. Br. 20. 
That is a classic strawman maneuver. 
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Resp. Br. 23, as if the jury immunized the Circuit Court's failure to grant summary judgment. 

Yet, Respondent failed to present any material evidence disputing a necessary element ofthe 

claim-here, damages based on the contracts' "fair market value" standard. Thus, Respondent is 

wrong that Petitioners challenge ''the sufficiency" of the evidence: he presented no evidence of 

the contractual standard ofvalue assigned to his redeemed interests. That is precisely the 

situation for which Rule 56 was designed. 

Apparently sensing weakness due to his failure to present evidence of "fair market 

value," Respondent makes the remarkable assertion that "fair value equals . .. fair market 

value." Resp. Br. at 24 (ellipsis in Respondent's brief; emphasis added). That is just wrong. For 

one thing, he does not even attempt to explain the conflation ofthese distinct business terms. 

And for another, Respondent fails to respond (at all) to the on-point decision ofthe Colorado 

Supreme Court that described the critical differences. See Pet. Br. 31-32 (discussing Pueblo 

Bancomoration v. Lindoe, Inc., 63 P.3d 353, 363 (Col. 2002»; see also JIMO-W Inc. v. SSM 

Health Care Sys., 611 N.W.2d 250, 255 n.5 (Wis. 2000) ("'Fair value' is not the same as, or 

short-hand for, 'fair market value."') (quotations omitted); 18A Am. Jur. 2d Corporations § 699 

("'Fair value' is not necessarily synonymous with 'fair market value,' and 'fair value' is not even 

necessarily tied to market value ....") (footnotes omitted) (citing cases). 

Respondent tries to further muddy the issue by suggesting that lack ofmarketability and 

control discounts should not apply "in minority shareholder oppression cases," Resp. Br. 24, but 

this gives away the game. The question here is the contract claim-not breach of fiduci~ry duty 

(which is barred in any event). The Governing Agreements (not tort law) set the valuation 

standard-"fair market value"-for the redemption ofRespondent's interests. And as Petitioners 

explained, see Pet. Br.3] -32, "[f]air market value takes into account two discounts: a minority 
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discount, reflecting the lack of corporate control that minority shares bring with them; and a 

marketability discount, because shares of close corporations do not have a ready market." 2 

Shareholder Litigation § 19: 16. 11 Petitioners provided undisputed evidence demonstrating that 

they valued them accordingly. Yet Respondent did not rebut it-nor could he. So instead, he 

attempts to blur the distinctions between contract and tort, fair market value and fair value. The 

Circuit Court also failed to appreciate these critical legal distinctions. 12 

ID. At Minimum, the Circuit Court's Errors Entitle Petitioners to a New Trial. 

Petitioners are entitled to judgment as a matter oflaw on Respondent's breach of 

fiduciary duty and breach of contract claims. However, if this Court determines otherwise, the 

error-ridden proceedings at least warrant vacatur ofthe judgment and remand for further 

proceedings. See Tennant v. Marion Health Care Found., Inc., 194 W. Va. 97, 111,459 S.E.2d 

374,388 (1995) (a party is entitled to a new trial "ifthere is a reasonable probability that the 

jury's verdict was affected or influenced by trial error"). 13 

II Moreover, under the Governing Agreements, "the purchase price per share shall be equal to the 
fair market value per share as determined ... considering, among other factors, the guidelines set forth in 
Internal Revenue Service ruling 59-60, 1959-IC.B.237." J.A. 37, 9949. The significance of this is that it 
is well-established law that minority interest discounts are applicable under this Internal Revenue 
standard. The seminal case in this area is Mandelbaum v. C.IR., 69 T.C.M. (CCH) 2852 (T.C. 1995) 
(U.S. Tax Court holding that the 30% marketability discount is applicable in the determination ofthe fair 
market value of certain shares of privately held stock in a family business). 

12 In response to Petitioners' argument that the Governing Agreements expressly hold that the 
Board and the General Partner's determination of fair market value is "conclusive and binding," Pet. Br. 
30-31, Respondent again eschews a straightforward analysis of contractual terms and instead tries to 
apply fiduciary principles. See Resp. Br. 25 ("However, [Petitioners] do not explain why a valuation 
offered by breaching [Petitioners] (who also violated their fiduciary duties) should be accepted as 
'conclusive' under those Agreements.") (parenthetical in original; emphasis added). With no further 
explanation, Respondent then attempts to pin this obvious contractual issue on the jury, saying that "the 
jury heard [Petitioners'] view of this language" and "rejected it." Id. (emphasis added). But this is not the 
province ofthe jury. See Fraternal Order o/Police v. City o/Fairmont, 196 W. Va. 97, 100,468 S.E.2d 
712,715 (1996) ("[Q]uestions about the meaning ofcontractual provisions are questions oflaw."). 

13 If this Court believes that retrial is necessary, it would be limited only to either the contract 
claim or the contract and breach of fiduciary duty claims, depending on how this Court resolves the legal 
issues raised. Given that Respondent did not appeal the fraud claim, it is not subject to retrial. 
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A. Respondent's Fraud Claim Was Filed Too Late. 

To begin with, Respondent cannot escape his express judicial admission that his fraud 

claim "accrue[ d]" when he was "injured by the unlawful redemption ofhis interest in the Family 

Business in 20 13."·J.A. 2938. And he does not dispute this Court's rule that binds parties to their 

judicial admissions even on appeaL See Wheeling-Pittsburgh Steel Corp. v. Rowing, 205 W. Va. 

286,302,517 S.E.2d 763, 779 (1999). Even aside from that, Respondent's allegations offraud 

affirmatively show that he knew all of the facts relating to the cause of action at the very latest on 

June 20, 2013, when the consideration for his interests was delivered to him-which was more 

than two years before he filed his fraud claim on August 4,2015. See Pet. Br. 32-34; Goodman 

v. Praxair, Inc., 494 F.3d 458, 464 (4th Cir. 2007) (statute of limitations is capable of 

adjudication where the necessary facts "clearly appear on the face ofthe complaint"); Forshey v. 

Jackson, 222 W. Va. 743, 747 n.8, 671 S.E.2d 748, 752 n.8 (2008) (same). 

Instead, Respondent focuses on facts that allegedly later came to light through discovery 

that, in retrospect, justified tolling earlier. Resp. 35-36. He does not dispute that he had all the 

information he needed to assert his fraud claim as ofJune 20, 2013, and the fact that he later 

"discovered" additional evidence is immaterial. As Petitioners predicted, see Pet. Br. 34 n.7, this 

argument cannot carry the day. Respondent's allegations of fraud (which were required to be 

pleaded with particularity), only alleged fraud based on the alleged misrepresentation by Colleen 

McGlinn regarding the shareholder agreement, see J .A. 1977. But this sole allegation is clearly 

something Respondent knew or should have known by June 20, 2013. See J.A. 3644-45. In any 

event, if Respondent's post-hoc rationalizing is permitted, the Rule 9(b) particularity requirement 

would be effectively gutted by litigants intent on using discovery to fish for reasons to support 

tolling that were never alleged. That cannot be correct. 
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B. The General Releases Bar Respondent's Breach of Fiduciary Duty and 
Fraud Claims. 

In response to Petitioners' argument that the general releases should have precluded his 

breach of fiduciary duty and fraud claims, Pet. Br. 34-36, Respondent makes several arguments. 

Resp. Br. 36. None have merit. 

First, Respondent does not contest the cases cited by Petitioners showing that 

Pennsylvania law expressly allows parties to release "even ... unknown" and ''not yet accrued 

claims." Pet. Br. 34 (quoting cases). He plainly released all such claims here. See ide at 35. 

Second, Respondent avoids discussing any ofthe actual text ofthe operative release 

language, favoring instead a single line from the "preamble" of the April 2010 release. Resp. Br. 

36. Respondent relies only on this prefatory language to say that he merely intended to release 

only those claims arising from Colleen McGlinn's assistance with his divorce.Id. But language 

from "prefatory clauses or preambles cannot change the scope of the operative clause." 

Kingdorrrware Teehs., Inc. v. United States, 136 S. Ct. 1969, 1978 (2016) (quotations omitted). 

Third, Respondent's backstop attempt to avoid the August and September 2010 general 

releases is to argue that they were not enforceable because he was under duress when he signed 

them, and to cherry-pick a few facts that he says justifY voiding the releases on appeal. See Resp. 

Br. 37-38. Yet Respondent never obtained from either the Circuit Court or the jury a 

determination or finding that the releases were void on the grounds ofduress. Thus, Respondent 

(who did not raise a cross-appeal) cannot seek a determination of this affirmative defense for the 

first time on appeal. See State v. Hughes, 225 W. Va. 218,230,691 S.E.2d 813, 825 (2010) 

("Our law is clear in holding that, as a general rule, we will not pass upon an issue raised for the 

first time on appeal."). 
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Even ifhis asserted defense is capable ofresolution on appeal, the context ofhis decision 

to sign the releases tells a different story. For starters, Respondent was represented by various 

counsel during the period, including former Justice Neely, Jo Lynn Nugent, and former Judge 

Fred Ris9Vich. See J.A. 5914-15, 7504-05. He was thus hardly a babe in the legal woods. 

Likewise, Respondent's cherry-picked trial testimony to support a duress finding is directly 

contradicted by his own contemporaneous email to the bank officer on the day that he received 

the checks in September 2010, where he relayed to the banker, referring to the completion ofhis 

divorce, that "[ilt looks like it has worked out without any dispute on share value. Another 

positive step to begin healing." J.A. 9136. In any event, Petitioners were under no obligation to 

fulfill Respondent's request to redeem a small portion ofhis stock to provide funds for him to 

settle his divorce. Likewise, it was because Respondent had, over the years, threatened his 

siblings and the companies with lawsuits relating to his employment, shareholder status, and the 

companies (among other things), that Petitioners sought the broad general releases as a condition 

to their assistance. 

Finally, Respondent's contention that Petitioners were ''weB-aware'' that the general 

releases were "limited" simply because Petitioners later requested (in 2013) that Respondent 

agree not to challenge the redemption, Resp. Br. 37-38, is not persuasive. On the contrary, 

knowing Respondent's history of threatening Jitigation, Petitioners' effort to bootstrap the prior 

releases with further such agreements was simply good risk management. 

C. The Circuit Court Correctly Regretted Not Using a Special Verdict. 


As Petitioners explained in their opening brief, the Circuit Court abused its discretion by 


forcing the jury to use a simple general verdict form-instead ofa special verdict form-based 

on the complex claims ofliability and damages against separate individual, corporate, and 

partnership Petitioners (about which the court drew no legal distinctions). See Pet. Br. 36-39. 
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In response, Respondent first asks this Court (again) to defer to the Circuit Court's 

"discretion," Resp. Br. 31--even though the court itselfexpressed remorse about its decision not 

to use a special verdict. 1.A. 9549 ("I'm sorry that we did not" use a verdict fonn "that was in the 

nature of splitting out in detail the obligations of each individual [petitioner].''). 

Respondent next makes the strange argument that Petitioners somehow failed to preserve 

their objection to the verdict fonn--even though, as Respondent readily admits, Petitioners did 

propose their own special verdict fonn. Resp. Br. 31. Respondent appears to be arguing that 

Petitioners waived this assignment because they did not make the specific argument "at the 

charge conference" that the Petitioners ''were not listed separately" on the court's form. Resp. 

Br. 31.14 Waiver, however, does not depend em such a slender reed. See Syl. Pt. 1, State v. Jason 

H, 215 W. Va. 439, 440,599 S.E.2d 862, 863 (2004). 

Petitioners plainly preserved their ability to raise, in this Court; objections to the Circuit 

Court's flawed verdict fonn. For one thing, Petitioners timely submitted their own proposed 

special verdict form that did separately list out the Petitioners, which the Circuit Court 

completely rejected. l.A. 3951-58. For another, counsel for Petitioners ''ma[ d]e [his] objections 

to the verdict form for the record." l.A. 7723-24 ("1 just want to object -- obviously I think our 

suggested verdict form was more appropriate ...."). And even then, Petitioners' counsel was 

clear that his oral objections included only "the bare minimum" ofthe verdict fonn problems, 

which he summarized as "totally inadequate." 1.A. 7724-25. 

Respondent's single citation to Manor Care, Inc. v. Douglas, 234 W. Va. 57, 68, 763 S.E.2d 73, 
84 (2014), is not to the contrary. There, the defendants expressly "withdrew their request to have the jury 
make a specific determination as to punitive damages," which both the Circuit Court and this Court found 
was sufficient to justify waiver of the particular issue on appeal. Jd. (emphasis added). Petitioners made 
no such withdrawal here. 
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As an example of the injustice that resulted from the Circuit Court's flawed verdict form, 

Petitioner Sheila Romanek had no involvement as a member ofthe Board in the transactions 

underlying Respondent's claims. Pet. Br. 38. Yet lumping her in with all other Petitioners on the 

verdict form gave the jury no choice to find her liable ifthey determined any Petitioner breached 

an obligation. In response, Respondent asserts that Ms. Romanek "signed the board resolution 

redeeming [Respondent's] stock" and ''was a party to" the Governing Agreements, among other 

things. Resp. Br. 32 (citing J.A. 7074). This is misleading. As the record makes clear, Ms. 

Romanek was not a member of the Board. Her decision to sign the resolution to show solidarity 

as the only other non-director shareholder, see id., did nothing to expand her legal obligations. 

And for reasons already explained, Ms. Romanek's status a party to the Governing Agreements 

does not mean she is automatically responsible for another party's alleged breach. See supra Part 

II.C. Respondent's assertions otherwise are meritless. 

Last-but certainly not least-Respondent conspicuously offers no defense ofthe Circuit 

Court's brazen disregard of fundamental legal distinctions between corporate and individual 

officer or shareholder liability that not only permeated the proceedings, but directly infected the 

verdict form. See Pet. Br. 38 & n.8. 

CONCLUSION 

For the foregoing reasons, the Circuit Court's judgment should be reversed. IS 

Respondent did not object to Petitioners' request for referral to the Business Court Division in the unlikely 
event that further proceedings are necessary. 
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