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INTRODUCTION 


This appeal ofa complex business case-about one family member's lawsuit challenging 

the redemption value of his interests in several family-owned businesses-tells the story of two 

injustices that now require the intervention of this Court to correct. 

The first part of the story was woven by Respondent himself, who was both an owner and 

employee of the businesses. Following Respondent's repeated and well-documented workplace 

abuses and threatening conduct-including pinning his pregnant sister against an office wall

his employer finally concluded that enough was enough. Though an at-will employee, 

Respondent was discharged for just cause, with the employer relying on a veritable mountain of 

misconduct evidence. Complying with the express terms of the governing shareholder and 

partnership agreements that bound the parties, Respondent's interests were redeemed, and he was 

paid according to the fair market valuation procedures common in such agreements. Nonetheless, 

angered at where his abusive and inexcusable behavior had left him, he sued, pouring vitriol over 

anyone and everyone-including all his siblings, who played various roles in the several 

business entities. Respondent launched numerous claims at his siblings and the corporate and 

partnership entities, alleging all manner ofplots against him. And the only way that his claims 

would succeed would be to find a court willing to just let it all slide. Unfortunately, that's exactly 

what happened. 

Then the second series of wrongs began to unfold: when Respondent's sca!!ershot claims 

were assigned to a.Circuit Court that repeatedly refused to enforce substantive and procedural 
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law-and to recognize basic corporate forms-throughout the proceedings, leaving in its wake 

errors both large and small. I The most critical errors occurred when the Circuit C0U11: 

• granted an equitable award of approximately $1.5 million in attorney's 
fees without providing any meaningful explanation as to why the award 
was justified or how such an award was calculated, citing nothing in the 
record, while openly predicting that this Court would overturn it; 

• reversed a decision by the prior judge assigned to the case, allowing 
Respondent to seek/or himselfdamages only available to the corporation 
in a properly instituted shareholder derivative action (which this was not); 

• refused to dismiss Respondent's breach of fiduciary duty claim as 
duplicative of his contract claim in clear violation of the "gist of the 
action" doctrine; 

• refused to grant judgment to the individual Petitioners on the contract 
claims, even though they plainly owed Respondent no duties under the 
governing agreements, and because Respondent presented no evidence to 
support piercing the corporate veil; and, 

• refused to grant summary judgment to Petitioner Colleen McGlinn on the 
fraud claim, where the claim was plainly time-barred, and where the 
failure to do so allowed volumes of otherwise inadmissible, prejudicial 
fraud "evidence" to inflame the jury's deliberations. 

This case cries out for correction by this Court, for these and many other reasons. 

Accordingly, this Court should reverse the Circuit Court and remand for entry ofjudgment in 

favor of Petitioners, or alternatively, vacate the judgment and remand with directions to refer the 

case to the Business Court Division for all further proceedings. 

ASSIGNMENTS OF ERROR 

1. 	 The court erred in awarding Respondent attorney's fees and prejudgment 
interest. 

2. 	 The court erred in allowing Respondent to recover for breach of fiduciary 
duty. 

By an administrative order dated February 5, 2016, retired Justice Larry V. Starcher was recalled 
to preside over this matter in Ohio County Circuit Court. Judge Jason Cuomo had requested the 
appointment of a senior status judge for this case due to his busy court schedule. J.A. 1071. 
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3. 	 The court erred in denying the individual Petitioners judgment as a matter 
oflaw on Respondent's contract claim. 

4. 	 The court erred in allowing Respondent to recover for breach of contract. 

5. 	 The court erred in denying the motion for summary judgment on 

Respondent's fraud claim against Petitioner Colleen McGlinn. 


6. 	 The court refused to give legal effect to two general releases signed by 
Respondent. 

7. 	 The court forced the jury use an inappropriate general verdict form. 

STATEMENT OF THE CASE 

At its core, this business case arises out of the redemption of the interests of Respondent 

in two corporations, Petitioners ElC Legacy, Inc. ("Legacy") and Interstate Service Station 

Holdings, Inc. ("Interstate"), and a limited partnership, Convenience Realty LP ("Convenience"). 

Respondent was a shareholder in the corporations, a limited partner in the partnership, and an at

will employee of Petitioner Tri-State Petroleum Corporation ("Tri-State"), an operating company 

that is wholly owned by Legacy and is the general partner of Convenience. l.A. 4779,6733. The 

other inter~st holders were Respondent's siblings, individual Petitioners Collen C. McGlinn. 

Edward l. Coyne, II, Erin C. Merrick, and Sheila C. Romanek, who were also at-will employees. 

In general, the entity Petitioners are engaged in the business of distributing petroleum products 

and developing and maintaining gas stations and accompanying convenience stores. l.A. 2711. 

Two agreements govern the rights and obligations of the parties to this lawsuit: (1) a 

stockholders agreement dated December 1, 2008 ("Stockholders Agreement") and (2) a limited 

partnership agreement dated February 1, 2002 ("Limited Partnership Agreement") (together, the 

"Governing Agreements"). l.A. 9923-64, 9965-79. The parties to the Stockholders Agreement 

were Legacy, Interstate, Respondent, and the individual Petitioners. The parties to the Limited 

Partnership Agreement were Convenience, Tri-State, Respondent, and the individual Petitioners. 
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The Stockholders Agreement gave Legacy an option to purchase the shares of a 

stockholder in the event the stockholder's employment was terminated for "just cause," as 

defined in the agreement and as determined by the Board of Directors. J.A. 9965-79 (§3.1). In 

the event ofjust cause termination, the agreement provided that the purchase price was to be 

80% of the "fair market value" of the shares, as determined by the Board, as of the last day of the 

month immediately preceding the date of the event triggering the transfer (e.g., termination of 

employment).Id. (§4). Virtually identical provisions appear in the Limited Partnership 

Agreement. l.A. 9923-64 (§§10.5, 10.11). 

1. Respondent's history of misconduct. As the trial record thoroughly documents, 

Respondent's employment was terminated after more than a decade of repeated, unacceptable 

conduct and performance as an employee, including insubordination; use of obscene, abusive 

and threatening language in the workplace directed at company officers, his siblings, secretaries 

and convenience store employees; regular violations of key written company policies; exceeding 

authority; and engaging in threatening physical conduct. It took the better part of a day of trial to 

walk Petitioner Erin Merrick, Tri-State's Director of Human Resources, through this mountain of 

evidence. See l.A. 6460-546, 6597-638. The most egregious examples include as follows: 

• 	 A May 27,1998 workplace memo from Respondent's father and each of his siblings 
addressed the problems with Respondent's behavior and proposed solutions_ The 
memo commented on "outbursts" and the "rude-manner in which, in certain 
situations, you deal with your family members." The memo documented specific 
instances of Respondent's inappropriate behavior and admonished him to refrain from 
"yelling or swearing at, and belittling of, any Shareholder, Director, Officer or any 
employee or customer"; engaging in "emotional outburst[s] or. .. temper tantrums"; 
and exceeding his authority and making commitments for the companies that he was 
not authorized to make. The memo closed by suggesting a range of cooperative 
solutions and offering company funds to defray costs. l.A. 8717-22.2 

This trial exhibit, a six-page memorandum generated by all of Respondent's family members, is 
the best overview of Respondent's workplace misconduct. Petitioners commend this piece of evidence to 
the Court for an understanding of the many issues the family faced in dealing with Respondent. 
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• A July 15, 1999, company report indicated that Respondent was screaming, yelling, 
and throwing things in the office. J.A. 8855. Similarly, a company employee reported 
on April 3,2002, that Respondent threw a project file at another employee and threw 
a pen at his desk. The report raised the concern that the company could be sued for a 
hostile work environment. J .A. 8868-71. 

• On April 15, 2002, Respondent was placed on a two-week unpaid suspension due to 
an abusive, threatening, and physically violent action by him in the office against his 
sister Colleen, who was pregnant at the time. J.A. 7052,4686-87,8729-30. 

• A May 8, 2002, memo from Respondent's siblings and Scott Peklinsky (CFO and 
Board Member) to Respondent addressed his failure to change his bad behavior; 
failure to abide by the suspension; the concern that he was creating a hostile work 
environment; and extended his susp~nsion by a week. The inemo also mentioned 
misconduct such as violating the confidentiality of corporate information, conducting 
personal business on company time, and being disrespectful to others. lA. 8682-88. 

• On June 18, 2002, the Executive Committee sent a memo to Respondent regarding a 
report that he used obscene language directed at a store employee in the presence of a 
customer and threatened to take further disciplinary action. J.A. 8729-30. Similarly, a 
July 31,2003, memo from the Board to Respondent addressed his use of obscene, 
abusive, and threatening language and gestures in violation of policy and exposing 
the company to liability. The Board placed him on an unpaid IS-day suspension and 
requested that he enroll in anger management counseling, at the company's cost. The 
Board notified him that continued policy violations may result in termination. J.A. 
8644-49. 

• A September 5,2003, memo from all of Respondent's siblings to him commented on 
a verbal attack by him against them at a shareholders' meeting. He was placed on 
paid leave from September 5, 2003 through December 31, 2003. He was told that if 
he returned to work and continued to violate company policy, the Board was prepared 
to terminate his employment for just cause and redeem his interests pursuant to the 
terms of the shareholders agreement. lA. 8692-94. 

• Colleen emailed Respondent on April 27, 2005, copying the other siblings, regarding 
his use of foul language, throwing items, and inappropriate conversation. J.A. 8856
57. 

• A February 21,2006, Employee Counseling Form addressed Respondent's disregard 
of instructions from his supervisor and complaints by store managers about the 
offensive manner in which he talked to them. He was removed as VP of Real Estate 
Development and the position of Construction Project Manager. J.A. 8734-37. 

• A July 31, 2006, e-mail from Colleen to Respondent, copying the other siblings, 
addressed his conduct in arguing with, confronting, yelling, swearing at, or otherwise 
intimidating office staff. J.A. 8738-39. 
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• 	 A September 22, 2006, letter from Colleen to Respondent addressed his failure to 
cure insubordination, his intimidating outbursts directed at siblings and staff, and his 
complete disregard for company policies. He was placed on paid leave of absence and 
advised to seek counseling to address his behavioral issues. J.A. 8748-50. 

Respondent's defiant attitude toward his siblings and the issues with his documented 

workplace misconduct is best captured in a 2008 memo from him to Colleen, then the CEO of 

Petitioner Tri-State. See J.A. 8753 (quoting in part, "I will not continue to be subject [sic] myself 

to your crap. Let the others know I will not put forth any more effort and not be respected. Do it 

yourself I am tired of you threatening me. If you terminate me or fire me or take my pay away, I 

will contact my attorney to have a fair market [sic] value of my share of the companies analyzed 

[sic]. I will divorce my wife, sell my house and take what I can get. You will not have to ever 

worry about me ever again! I am so sick of you! You disgust me .... If you take my 

compensation away. 1 will file for bankruptcy until matters can be settled."). 

In 2010, after more than twelve years of this unacceptable behavior with no end in sight, 

the Board of Directors placed Respondent on a final paid sabbatical and established conditions 

for his returning to work. J.A. 8757-61, 6615-17. That same year, in exchange for an agreement 

by the companies and partnership to redeem a small portion of his interests so he could have 

funds available to settle his divorce, Respondent executed two broad, general releases of all 

claims against the entity Petitioners and Ms. McGlinn. l.A. 8762-75, 8886-92. Respondent 

ultimately made no effort to comply with the conditions of his return to work and, instead, in 

violation of the terms of his sabbatical, worked on a personal real estate development with 

another partner, unrelated to his employment. J.A. 8790-805, 8758-61, 8755-56. The paid 

sabbatical was supposed to last no longer than one year. But Respondent admitted that he had no 

intention of returning to work. J.A. 6625-26, 7228-31. After two years, with no indication that 
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Respondent would cooperate with the Board on the outlined plan to return to work, his 

employment was terminated on July 11,2012. J.A. 6619-26, 8790-805, 8787-89,10217-19. 

2. The redemption of Respondent's interests. Although the Governing Agreements gave 

the companies the right to redeem Respondent's interests in the event of termination for "just 

cause," initially his siblings decided that he would remain as a shareholder and partner in the 

businesses. J.A. 8711-16, 6635-38. Indeed, the Board had developed a plan where Respondent 

remained a shareholder and partner in the business and planned to provide him with a continued 

stream of income. Id. On September 2,2012, however, Respondent engaged in a menacing 

verbal assault upon his' sister, Petitioner Erin Merrick, and threatened physical violence against 

Erin's husband when he attempted to intervene. lA. 8872-75, 6626-34. As a result of this 

incident, the Board determined that it was necessary to exercise the option to purchase 

Respondent's interests, as Petitioners could no longer remain business partners with Respondent 

and in order to protect the family from further involvement with him. J.A. 8782-84, 6634-35. 

Pursuant to the Governing Agreements, the valuation of Respondent's interests was to be 

"determined as of the last day of the month immediately preceding the date of the event 

triggering event of transfer." J .A. 9965-79 (§4(a)), 9923-64 (§ 10.11). Accordingly, the valuation 

date for his interests was June 30, 2012. Thereafter, in accordance with the express terms of the 

Governing Agreements, the Board engaged a respected valuation firm, Gleason & Associates, 

P.C. ("Gleason"), to determine the "fair market value" of Respondent's interests. J.A. 7273, 

7256-72. Gleason valued the entire business at approximately $22,660,000 and the fair market 

value of Respondent's approximately 17% interest at $2,278,000. J.A. 7081-84. On June 20, 

2013, pursuant to the Governing Agreements, Respondent received approximately $1.7 million 

for his interests (the fair market value, net of the 20% "just cause" discount) by way of initial 
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payments totaling $360,236 and promissory notes totaling $1,349,400. l.A. 7081-84, 9203-33, 

5802-04,5807-09. Payments on to these notes have consistently been made and Respondent has 

cashed all checks issued to him. l.A. 9796-97, 5802-04, 5807-09, 6012, 6021-23. 

3. The Hail Mary lawsuit. By the time the consideration for his interests was delivered, 

Respondent had already hired an attorney and threatened litigation. Again attempting to avoid 

yet further heartbreak, Respondent's siblings (individual Petitioners here) offered to forego the 

20% purchase price discount called for in the Governing Agreements for a "just cause" 

termination ifRespondent would refrain from challenging his redemption. lA. 6026-27, 7081

84. He refused, l.A. 6026-27, and hired attorney David Fawcett of Pittsburgh. 

In luly 2014, Respondent filed his Complaint in the Circuit Court of Ohio County 

asserting claims for breach of contract and breach of fiduciary duty. l.A. 9-88.3 In August 2015, 

he filed an Amended Complaint in which he added a fraud claim against his sister, Petitioner 

Colleen McGlinn. l.A. 832-85. On Petitioners' motion to dismiss, the Circuit Court (then, ludge 

Cuomo) dismissed the usurpation of corporate opportunity and conversion claims in the 

Amended Complaint on the grounds that Respondent lacked standing to assert such claims, 

which are only appropriate in a shareholder derivative suit. l.A. 995-1005. 

Then things began to change dramatically. By administrative order dated February 5, 

2016, retired Justice Larry V. Starcher was recalled to active service to preside over the case. 

l.A. 1071. At the same time, Respondent sought leave to file a Second Amended Complaint 

Respondent's original complaint declared that the Governing Agreements were "valid and 
enforceable" and demanded "Fair Market Value" for his redeemed interests. J.A. 9-88 C" 25,29,54). But 
once his counsel realized that he could not claim in litigation a large dollar figure for Respondent's shares 
under the contract's standard of value, Respondent concocted a baseless "fraud in the inducement" claim 
to avoid the contracts, claiming that Petitioner Colleen McGlinn (while employed by a law firm in Texas) 
devised a plot to defraud Respondent of his interests some /7 years before he was terminated. l.A. 832
84 (Count 1), 1883. Respondents have served a Rule I I motion on Respondent's counsel regarding this 
unfounded claim. J.A. 1201 n.l., 1883. 
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alleging, among other things, usurpation of corporate opportunity, conversion, and breach of 

fiduciary duty-but this time, Respondent reinserted these previously-dismissed claims, lumped 

under the heading of a "breach of fiduciary duty." J.A. 1072-198. Over Petitioners' objections, 

the Circuit Court-now retired Justice Starcher-ignored Judge Cuomo's earlier opinion and 

order, granted Respondent's motion, and permitted the dismissed claims to be reinstated on May 

12,2016, less than six weeks before trial. lA. 1676-86, 1876-83, 3591-95. Despite Petitioners' 

request, the court refused to continue the trial to allow inquiry into the reinstated claims. 

Petitioners filed a comprehensive motion for summary judgment on all of the claims in 

the Second Amended Complaint in April 2016 and argument was held in May. J.A. 1992-2697, 

3780-881. The court promised to prepare a written <?rder denying the motion to facilitate 

"appellate review." J.A. 4261-64. Yet the court orally denied the motion with no meaningful 

explanation, id., and never entered any written reasons for the blanket denial. 

The case was tried to a jury beginning on June 21, 2016. Prior to the jury being seated. 

counsel for Petitioners again objected to having to try the case without the guidance of a written 

opinion on Petitioners' extensive summary judgment motion, given the complexity of the claims 

and defenses. J.A. 4592-93 (court admitting that it "just didn't get that done"). The objection was 

overruled, and the case proceeded to trial on Respondent's claims for fraud, breach of fiduciary 

duty, and breach of contract. Id. 

After eleven days of trial, the jury returned its verdict as follows: in favor of Petitioner 

Colleen McGlinn on the fraud claim; in favor of Respondent and against the all Petitioners on the 

claim for breach of fiduciary duty in the amount of $5,053, III and; in favor of Respondent and 

against all Petitioners in the amount of$5,053,111 on the claim for breach of contract. J.A. 7707

09. The jury clarified that its award on the breach of fiduciary duty and breach of contract claims 
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were intended to be a total unitary award of $5,053, Ill, and not cumulative awards. l.A. 7852

53. The parties stipulated to a molded verdict with a set-off amount of $1 ,819,200 from the 

verdict as amounts already paid to Respondent for his interests or to be paid to him in cash and 

under various promissory notes. l.A. 9796-97 (~(a». 

4. The Post-Trial Proceedings. Following trial, Petitioners moved for judgment as a 

matter of law or for a new trial and Respondent sought an equitable award of attorney's fees for 

nearly $2 million and for prejudgment interest and costs. J.A. 9174-202, 9234-422. The court 

held its sole post-trial motions hearing on August 25,2016. There, the court outright denied 

Petitioners' post-trial motion. l.A. 9547-51. As to Respondent's motion for attorney's fees, after 

frankly predicting that this Court would "knock ... out" such an award on appeal, the court 

awarded Respondent 80% of his requested fees anyway, without receiving any evidence 

supporting either the justification for the fees or the reasonableness of the fees awarded. l.A. 

9579, 9581,9590. The court also awarded prejudgment interest. J.A. 9568-70. 

The Circuit Court entered its orders on post-trial motions and its final judgment order on 

December 7,2016. In the post-trial motions order, with no analysis whatsoever (as had become 

customary in the case), the court denied Petitioners' motion for judgment as a matter of law. and 

awarded Respondent 80% of his attorney's fees and prejudgment interest in the amount of nearly 

$1 million. l.A. 9798-833. This appeal followed. 

SUMMARY OF ARGUMENT 

I. The Circuit Court's award of attorney's fees is its most transparent error-a decision 

the court itselfpredicted that this Court would reverse. The award, which stands contrary to the 

repeated dictates of this Court, rests on two fundamental errors; (1) the court failed entirely, in 

writing or during hearing, to explain why an equitable award was supported by the record; and 

(2) the court failed entirely to conduct any analysis as to the reasonableness of the award under 
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Aetna Cas. & Sur. Co. v. Pitrolo, 176 W.Va. 190,342 S.E.2d 156 (1986). The Circuit Court's 

award of prejudgment interest likewise fails to comport with the well-settled law of this Court, 

because Respondent's damages were neither "special damages" nor an "ascertainable pecuniary 

loss." See W. Va. Code § 56-3-31; Syl. Pt. 3, Capper v. Gates, 193 W. Va. 9, 12,.454 S.E.2d 54, 

57 (I 994). The Circuit Court's only answer-that Respondent's damages were "ascertainable" 

simply because the jury put a specific number on the verdict form-turns the concept of "special 

damages" on its head. 

II. The Circuit Court erred by failing to dismiss Respondent's breach of fiduciary duty 

claim, because it was based on the alleged breach of duties established by the Governing 

Agreements. This attempt to disguise a contract claim as tort claim to avoid contractual terms-

including contract damages-is squarely barred by the "gist of the action" doctrine. Gaddy 

Eng'ng Co. v. Bowles Rice McDavid Graff& Love, 231 W. Va. 577, 746 S.E.2d 568 (2013). The 

court's reversal of Judge Cuomo's earlier (and correct) ruling that Respondent lacked standing to 

pursue a claim for usurpation of corporation opportunity outside a shareholder derivative action 

compounded this error. 

III. The Circuit Court erred by not granting judgment to the individual Petitioners on 

Respondent's breach of contract claim even though they owed Respondent no duties under the 

terms of the Governing Agreements. This error reflects the court's repeated refusal to recognize, 

much less enforce, any legal distinctions between the liability of individuals and corporate and 

partnership Petitioners-i.e., the corporate form. Worse still, the court's decision infected the 

verdict form, which lumped together all Petitioners on a general verdict form on the basis of the 

court's mistaken view that all of the Petitioners were a "family business," disregarding basic 

concepts of business law and limited liability. 
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IV. The Circuit Court also abandoned its gatekeeping role in denying Petitioners 

summary judgment, and later judgment as a matter oflaw, on Respondent's contract claims. For 

one thing, Respondent presented no relevant evidence disputing the purchase price of his 

interests-the "fair market valuation"-as determined by the Board of Directors pursuant to the 

terms of the Governing Agreements. In fact, the only evidence of the fair market value of 

Respondent's interests was presented by Petitioners} expert, Mark Gleason. It is undisputed that 

Mr. Gleason's fair market valuation was the basis for the determination of the purchase price, 

and it is also undisputed that the Petitioner corporations and partnership paid that purchase price. 

The court's decision to allowthe jury to pluck a number out of thin air was error. 

V. The Circuit Court also erred by denying Petitioner Colleen McGlinn's motion for 

summary judgment on Respondent's fraud claim against her, because it was filed beyond the 

two-year statute of limitations. Although the jury returned a verdict on this count favorable to 

Ms. McGlinn, it came too late. By reason of this error, the jury was subjected to a tlood of highly 

prejudicial evidence about supposed "plots" against Respondent by all his siblings going back 

many years that would have otherwise been inadmissible. 

VI. Finally, the Circuit Court's inability to properly apply the law bled over to the 

verdict form. The court's refusal to use anything other than a simplistic general verdict form, 

which asked the jury to decide the collective liability of all Petitioners, without any distinction 

between the individuals or corporations on each count or the amount of damages to be so 

awarded-again indicative of the court's unwillingness to apply fundamental tenets of business 

law-was an abuse of discretion. Although the court later said that it was "sorry" for not using a 

special verdict form (as Petitioners urged), the court made no effort to remedy its error. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Rule 20 argument is necessary given the complexity of the issues raised in this appeal, 

numerous issues of first impression, and the strong likelihood that this Court will reverse. 

ARGUMENT 

I. 	 The Circuit Court's Award of Attorney's Fees and Prejudgment Interest Is 

Completely Unsupported by the Facts or the Law. 


A. 	 The Award of Attorney's Fees Is So Unjustified That the Circuit Court Itself 
Openly Predicted That This Court Would Reverse. 

During the post-trial motions hearing, and in the order that followed, the Circuit Court 

conducted no analysis of whether Petitioners' conduct was so egregious that an attorney's fees 

award was justified under the court's equitable authority. Syl. Pt. 3, Sally-Mike Props. v. Yokum, 

179 W. Va. 48, 365 S.E.2d 246 (1986). The court thus not only got the law wrong, it failed to 

apply it to the facts in any meaningful way. It was a clear abuse of discretion that this Court must 

correct. Syl. Pt. 1, Murthy v. Karpacs-Brown, 237 W. Va. 490, 788 S.E.2d 18 (2016). 

Astonishingly, the court appeared to agree that an award of attorney's fees was unsupported by 

the record, warning Respondent: "I'm going to tell you when this goes down to Charleston, if I 

grant you attorneys' fees, they are going to knock them out." J.A. 9579-80 (emphasis added). 

1. 	 The Circuit Court Failed to Apply the Correct Legal Standard, 
Conducted No Meaningful Analysis, and Made No Actual Findings of 
Fact. 

When faced with a motion for attorney's fees, this Court recently reiterated that courts 

must "begin with" the "general rule [that] each litigant bears his or her own attorney's fees 

absent a contrary rule of court or express statuatory or contractual authority for reimbursement."' 

Murthy, 237 W. Va. 490, 788 S.E.2d at 25 (quotations omitted). "This rule, known as the 

American rule, promotes equal access to the courts for the resolution of bona fide disputes." 

Slale ex rei. Bronson v. Wilkes, 216 W. Va. 293, 297, 607 S.E.2d 399,403 (2004) (quotations 
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omitted}. The only exception at issue here is a court's equitable authority to award to the 

prevailing litigant reasonable attorney's fees "when the losing party has acted in bad faith, 

vexatiously, wantonly or for oppressive reasons." Syl. Pt. 3, Sally-Mike, 179 W.Va. 48, 365 

S.E.2d 246. This is a high standard to satisfy, reserved only for the most "egregious 

... circumstances," as the key West Virginia breach of fiduciary duty case awarding fees starkly 

illustrates. See Pauley v. Gilbert, 206 W. Va. 114, 123, 522 S.E.2d 208, 217 (1999) (mother stole 

funds held in trust for her minor daughter). 

At the same time, this Court has made clear that "[b]ringing or defending an action to 

promote or protect one's economic or property interests does not per se constitute bad faith, 

vexatious, wanton or oppressive conduct. ..." Syl. Pt. 2, Murthy, 237 W. Va. 490, 788 S.E.2d 18 

(quotations omitted). Though an award of attorney's fees is reviewed for abuse of discretion, 

"[t]he circuit court's discretion in this area ... is not unfettered." ld., 788 S.E.2d at 25. 

The Circuit Court's decision to award of attorney's fees, which runs less than two full, 

double-spaced pages, contains no actual analysis or citations to the record, offering only bare 

legal conclusions. l.A. 9801-02. The court simply asserted that "the evidence at trial described 

considerable acts that could be considered to be vexatious and oppressive conduct by Defendants 

in squeezing their brother out of the family business," but cites nothing from the record. Id. 

Instead, the court attached an unpublished article about minority shareholder rights in 

Pennsylvania and Florida authored by one of the lawyers representing Petitioners. The article, 

the court explained, "cites a string of different conduct that may be considered as oppressive in 

shareholder rights cases." ld. Again without citing anything from the record, the court summarily 

concluded that "[t]here was evidence in this case to support many of the examples of opressive 

conduct on the author's list." Id. 
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In fact, the court's order merely parroted Respondent-counsel's argument made at the 

post-trial motions hearing. l.A. 9580 ("And what we found in terms of oppressive conduct as 

cited in our brief, there is a long list of oppressive conduct citing to, among other things, Mr. 

Ward's article ...."). The court provided no reference to any trial evidence of "oppressive" 

conduct; in any event, the jury made no such findings. J.A. 9801-02. 

Regardless, the listed "findings" recited by the court are not supported by the record. 

First, there was no evidence in the case that Petitioners refused to provide information to 

Respondent as a shareholder. In West Virginia, a shareholder's right to information is governed 

by state code. W. Va. Code § 31 D-16-1602 (shareholders with standing have the right to inspect 

and copy minutes of meetings of the board, shareholder's accounting records of the corporation, 

among other things). Yet Respondent never made a shareholder demand on the corporate 

Petitioners under this provision or the provision for limited partnerships. W. Va. Code § 47-9-21. 

Second, the court-incredibly-asserted that Petitioners' misconduct included "unjustly 

terminating employment or threatening" Respondent. l.A. 9801-02. Quite the contrary. 

Respondent's long record of workplace misconduct is well-documented. See supra at pp. 4-7. 

Third, the court's reference to "attempting to buy-out a minority shareholder at a 

depressed price" is likewise not supported by the record. l.A. 9801-02. Petitioners presented 

evidence from two well-qualified experts concerning the work that was done to determine the 

fair market value of Respondent's interests. J.A. 7256-64, 7271-363 (Mark Gleason, CPA); id. at 

7522-26, 7530-56 (David Denis, PhD). The redemption price was set by the Board of Directors 

in accordance with the valuations prepared by Gleason, which relied on various appraisers who 

appraised all of the company property. Gleason valued the entire business at approximately 

$22,660,000 and the fair market value of Respondent's approximately 17% interest at 
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$2,278,000. J.A. 7081-84. Astonishingly, Respondent's expert, Daniel Selby, testified that his 

"damages" were $171 million dollars-but even Selby admitted that if the contracts were 

applicable rather than tort law, "I'm not relevant." J.A. 6365-69. 

Fourth, the court recited that "unequal bonuses" was a basis for its ruling. J.A. 9801-02. 

Yet the uncontroverted testimony at trial was that compensation for the various sibling 

Petitioners was set using industry data for similar companies and similar positions. J.A. 6727, 

6784-86. There is no requirement in the law generally (or in West Virginia) that employees or 

shareholders must be paid equally simply because they are "siblings." 

Fifth, the court's reference to "usurping corporate opportunities" is also not supported by 

the evidence or the law. For one thing, as Judge Cuomo correctly ruled prior to retired Justice 

Starcher's involvement, a corporate opportunity claim could only be brought as a derivative 

action. lA. 995-1005. Since Respondent's stock had been redeemed when he filed suit, he had 

no standing to bring such a claim and, in any event, he never attempted to present the claim as a 

derivative claim. Id. Regardless, both of the properties which Respondent believed involved 

corporate opportunities were valued by appraisers as of the June 30, 2012 valuation date 

pursuant to the Governing Agreements at their "highest and best use." J.A. 7380, 7386-87. 

Respondent was thereafter paid for his interests in those properties and he cashed each check 

delivered to him pursuant to the company's tender of payment. J.A. 7081-84,9203-9233,9796

97,5802-09,6021-23. That was exactly what the Governing Agreements required. J.A. 9923-79. 

Sixth, the court's reference to "using company money to fight a minority shareholder's 

attempt to attain or exercise hislher company rights" is puzzling. J.A. 995-1005. Throughout the 

case, Respondent repeatedly attempted to obtain advancement of his attorney's fees under the 

company bylaws, arguing that it was unfair that the Petitioners could rely on a Directors and 
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Officers' liability insurance policy to provide defense costs. J.A. 4, 3591. Yet there was no 

evidence introduced at trial that company money was used to defend Respondent's siblings. 

Seventh, the order also recited that Respondent "presented evidence that his attorneys' 

fees and costs in connection with this action were $1,933,811.66." lA. 9801-02. In fact, no 

evidence was presented during the approximate ten-minute argument on the attorney's fee 

issue-much less did Petitioners have an opportunity to challenge or test any such evidence. J.A. 

9570-95. Worse still, the court based the ruling in part on its contention "that Plaintitfprevailed 

on two of his three claims." lA. 9801-02. In fact, during the pendency of the lawsuit, 

Respondent asserted six claims and only three of these claims made it to the jury, and 

Respondent eventually prevailed only on two. J.A. 1938-91,7707-09. Moreover, the majority of 

time spent in discovery and motions practice was with respect to Respondent's fraud claim on 

which Ms. McGlinn prevailed and on other claims not tried to the jury-an argument Petitioners 

would have made had they been given the chance. 

Finally, the award was also baffling because the Circuit Court had earlier acknowledged 

that the standard for awarding of attorney's fees was "akin" to the standard for allowing punitive 

damages, which the court believed were not justified by the record. J.A. 9577. The court had 

explained that "[t]he jury might very well believe that - - that the siblings were doing their 

damndest to try to help him rather than hurting him . ..." lA. 7630-03, 6066-67 (emphasis 

added). The court's view on why punitive damages were inappropriate should logically have led 

to a finding that the Petitioners had a right to defend themselves without fear of the imposition of 

a punitive award of attorney's fees. See Sally-Mike, 179 W. Va. at 51, 365 S.E.2d at 249 ("One 

should not be penalized for merely prosecuting or defending a lawsuit, as litigation is at best 

uncertain."). 
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2. 	 Petitioners Treated Respondent Fairly Despite His Long History of 
Abusive Conduct. 

In addition, Petitioners' pre-litigation conduct shows that, although the Respondent's 

abusive behavior had created significant problems, Petitioners responded fairly and with 

compassion. These are but a few examples: 

• 	 Petitioners allowed Respondent to remain as an employee and shareholder for years 
after they had just cause for terminating his employment. 1.A. 6460-546, 6597-638, 
8757-61,6615-17,6622-23,6625-26,6619-26,6635-38;· 

• 	 Petitioners urged Respondent to get help for the personal issues that were creating 
problems in the workplace and offered to participate with him in a program of 
professional help. lA. 8717-22,8644-49,8748-50,8758-61; 

• 	 Petitioners encouraged Respondent to retain his own independent attorney to advise 
him with respect to shareholder matters. lA. 8692-94; 

• 	 Respondent was paid for years in which his workplace performance was abysmal and 
for two years (the sabbatical) during which he performed no services at all for the 
companies and issued severance pay to him; indeed, Petitioners were makin plans to 
continue to pay him beyond that time because, according to his sister Petitioner Erin 
Merrick, "We love our brother. We wanted to help him." lA. 6460-546,6597-638, 
8757-61,6615-17,6622-23,6625-26,6619-26,6635-38; 

• 	 Petitioners' human resources expert Bernice Deem presented unrebutted testimony 
that Petitioners "had to get [Respondent] out of the workplace." 1.A. 7228; 

• 	 Petitioners voluntarily agreed to advance funds to Respondent pending the 
completion of the valuations and redemptions to assure he had income. 1.A. 9135. 

As noted, when it became apparent that it was necessary to end the business relationship 

between Petitioners and Respondent, Petitioners followed the Governing Agreements to the 

letter. Petitioners formally determined that Respondent's termination was for "justcause" and, 

while Respondent may disagree, he cannot reasonably dispute the volumes of evidence 

supporting the "just cause" determination. See supra at pp. 4-7. Petitioners hired a reputable firm 

to value Respondent's interests as they were required to do and they paid Respondent what they 
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determined to be the value of his interests under the Governing Agreements. lA. 7273, 7256-72. 

All told, this is hardly the stuff out of which a bad faith attorney's fee award is made. 

3. 	 Alternatively, the Award Should be Vacated and Remanded to the 
Circuit Court to Conduct a Proper Hearing and to Make Findings of 
Fact. 

This Court has repeatedly made clear that circuit courts "must make findings sufficient to 

permit meaningful appellate review" when awarding attorney's fees. Multiplex. Inc. v. Town of 

Clay, 231 W. Va. 728,739,749 S.E.2d 621, 632 (2013); see also Shafer v. Kings Tire Serv .. Inc., 

215 W.Va. 169, 177,597 S.E.2d 302,310 (2004). Although Petitioners firmly believe that 

remand would be futile because the record does not support a fee award in any event, see supra, 

Petitioners alternatively request that the award be vacated and the case remanded with directions 

for the court to hold a hearing to consider (1) whether evidence of bad faith conduct warrants an 

equitable fee award and (2), if such conduct exists, how to calculate a reasonable award. 

B. 	 The Circuit Court Erred in Awarding Prejudgment Interest Because 
Respondent's Damages Were Neither "Special Damages" Nor an 
"Ascertainable Pecuniary Loss." 

Respondent's request for prejudgment interest was based on West Virginia Code § 56-6

31, which mandates (in cases to which the statute applies) an award of prejudgment interest by 

the court only where a judgment is for "special damages." Section 31 defines "special damages" 

as "lost wages and income, medical expenses, damages to tangible personal property and similar 

out-of-pocket expenditures." W. Va. Code § 56-6-31. The court determined that the damages that 

the jury awarded constituted "special damages." lA. 9558-59 (court's explanation). 

This determination has no basis in fact or law. Respondent's counsel asserted that the 

damages generally were for "out-of-pocket losses." This cannot be correct, because none of 

Respondent's damages included any expenditures of his own money. See Black's Law 

Dictionary (10th ed.) ("out-of-pocket expense" means "[a]n expense paid from one's own 
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funds"); see also Pasquale v. Ohio Power Co., 187 W. Va. 292, 311,416 S.E.2d 738, 756 (1992) 

(observing that "the purpose of awarding prejudgment interest is to fully compensate the injured 

party for loss of use offunds that have been expended") (emphasis added; quotations omitted).4 

This Court has not hesitated to vacate prejudgment interest awards rendered, like here, on 

general jury verdicts. See, e.g., Perdue v. Doolittle, 186 W. Va. 681,683-84,414 S.E.2d 442. 

444-45 (1992); Beardv. Lim, 185 W. Va. 749,754,408 S.E.2d 772, 777 (1991). 

The award was error for another independently sufficient reason. This Court has 

repeatedly concluded that prejudgment interest is only available where a plaintiff has sustained 

an "ascertainable pecuniary loss," SyI. Pt. 3, Capper v. Gates, 193 W. Va. 9, 12,454 S.E.2d 54, 

57 (I 994}-that is, "'pecuniary losses that are subject to reasonable calculations that exiSl at the 

time ofthe trial, '" Harrison County. Dev. A uth. v. Tetrick & Barllett, P LLC, 2015 WL 7628703, 

at *3 (W. Va. Nov. 20, 2015) (citation omitted; emphasis added). "Ascertainable" in this context 

means measurable "by computation with reference to a fixed standard contained in the contract 

without reliance upon opinion or discretion." 4 C.J.S. Interest and Usury § 49(b) (1982). The 

court's apparent explanation that the jury's award itselfmade Respondent's damages 

"ascertainable" is patently wrong as matter of law. lA. 9558-59; see Grove By & Through 

Grove v. Myers, 181 W. Va. 342, 347, 382 S.E.2d 536, 541 (1989) ("Ascertainable pecuniary 

losses ... are losses that are certain or capable of being rendered certain by reasonable 

calculation."). The verdict obviously represented the jury's subjective opinion, reached after 

hearing the competing opinion testimony of experts-none of which provided the damages 

figure on which the jury ultimately landed. 

Tellingly, nowhere in the record did Respondent ever state or itemize his alleged "special 
damages" as expressly required by Rule 9(g) of the West Virginia Rules of Civil Procedure. See W. Va. 
R. Civ. P. 9(g). 
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Even if prejudgment interest was appropriate-and it was not-the court made at least 

two further errors that effectively resulted in an improper doubling of the award. First, the court 

applied the wrong interest rate-7o/o-instead of the rate specified in the Governing Agreements, 

which ranged from 3.25% and 3.5%, depending on the year, even though the court during the 

post-trial hearing had preliminarily determined that the latter governed. J.A. 9561-69, 9798-833; 

see W. Va. Code § 56-6-31(a) (mandating contract interest rate where "obligation is based upon 

a written agreement"). Second, the court wrongly decided that prejudgment interest would run 

from the date that Petitioners decided to redeem Respondent's interest (September 11, 2012), 

rather than the date when they actually paid him for those interests (June 20, 2013). J.A. 9798

833,9561-69. 

II. 	 Petitioners are Entitled to Judgment as a Matter of Law. 

A. 	 Respondent's Breach of Fiduciary Duty Claim is Barred Because He Lacked 
Standing to Bring a Corporate Opportunity Claim and By the Gist of the 
Action Doctrine. 

The Circuit Court wrongly denied Petitioners' motion for summary judgment and post

trial motion for judgment as a matter oflaw on Respondent's Count V claim for breach of 

fiduciary duty based on his lack of standing to bring a usurpation of corporate opportunity claim 

and the gist of the action doctrine. See Syl. Pt. 1, Findley v. State Farm, 213 W. Va. 80, 83, 576 

S.E.2d 807, 810 (2002) ("This Court reviews de novo the denial ofa motion for summary 

judgment."). In so doing, the court wrongly permitted Respondent to prevail on a contract claim 

dressed up as a breach of fiduciary duty-a transparent attempt to avoid contract damages. 

t. 	 Respondent Had No Standing to Seek Damages for Himself Based On 
Injuries Allegedly Sustained to the Corporate and Partnership 
Entities. 

Respondent did not have standing to assert a claim on behalf of the corporate and 

partnership Petitioners; such claims must be brought as shareholder derivative actions. Yet in 
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Respondent's breach of fiduciary duty count, he claimed that the individual Petitioners breached 

their fiduciary duties by "diverting corporate opportunities to themselves, Bridgeville Realty and 

Comhdan Realty." J.A. 1938-91.5 As noted above, Judge Cuomo originally ruled that 

Respondent lacked standing to assert a direct, personal claim for usurpation of corporate 

opportunities. J.A. 995-1005. Judge Cuomo correctly determined that "claims for usurpation of 

corporate opportunities and conversion may only be maintained as derivative actions because the 

injury is to the company and not the shareholders/limited partners." Id.; see W. Va. Code § 47-9

56; Manville Pers. Injury Settlement Trust v. Blankenship, 231 W. Va. 637, 643, 749 S.E.2d 329, 

335 (2013) ("A fundamental principle of the law of corporations is that a shareholder derivative 

action is an equitable proceeding in which a shareholder asserts, on behalf of the corporation, a 

claim that belongs to the corporation rather than the shareholder."). As Judge Cuomo discerned, 

as far as the BridgeviIle and Forbes Avenue properties were concerned, Respondent's claims 

alleged "injury to the Defendant Companies as a whole and only secondarily to Plaintiff as a 

stockholder and/or limited partner and, therefore, may only be brought as a derivative action." 

J.A. 995-1005. Because Respondent was not a shareholder at the time he brought the claims and, 

in any case, because he did not assert derivative claims, Judge Cuomo dismissed the claims for 

usurpation of corporate opportunity and conversion for lack of standing. Id. 

In his Second Amended Complaint, however, and in an attempt to take advantage of 

Justice Starcher's recent appointment, Respondent simply reinserted under a new heading 

(breach of fiduciary duty) the exact claim that Judge Cuomo dismissed: that Petitioners diverted 

"corporate opportunities ... that belonged to the Defendant Companies and were developed with 

S To avoid confusion and to maintain consistency, Petitioners refer to the property acquired oy 
Comhdan Realty as the "Forbes Avenue" property. The property acquired by Bridgeville Realty is simply 
referred to herein as the "Bridgeville" property. 
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the Defendant Companies' resources." JA. 1938-91 (Count V). The court then reversed Judge 

Cuomo's order and allowed Respondent to replead his corporate opportunity claim in the Second 

Amended Complaint, explaining only that it "might be relevant." J.A. 1676-86, 1876-83, 1886, 

3591-95. That decision, and the court's later decision to deny summary judgment and judgment 

as a matter of law on the same, was a legal error. Respondent should never have been allowed to 

plead or prevail on a personal claim based on alleged usurpation of corporate opportunities. 

If that were not enough, Respondent's claims relating to the Bridgeville and Forbes 

Avenue properties fail for other independently sufficient reasons. Once Respondent was 

terminated for cause, Legacy and Convenience were required to buy him out of those properties 

for their appraised value as ofJune 30, 2012. On that day, Convenience owned the Forbes 

A venue and Bridgeville properties, which were included in the valuation of Convenience when 

the Board, using Gleason, determined the value of Respondent's interests. J.A. 7380, 7386-87, 

7084-91. Pursuant to the Governing Agreements, the properties were appraised for their "highest 

and best use" and those values were included in the advance payment and promissory note 
, . 

delivered to Respondent in conformity with the Governing Agreements. J.A. 7380, 7386-87. 

Under those agreements, however, there was no obligation on the part of the other sibling 

shareholders to include him in subsequent development of those properties or after acquired 

properties-which was a significant basis for his assertion of damages at trial. .LA. 7084-91 .. 

Respondent was terminated by the time that Bridgeville Realty and Comhdan Realty actually 

acquired those properties from Convenience-properties that were being developed as strip 

shopping centers and thus were never considered alternative developments for Tri-State, Legacy, 

or Convenience, which conducted business in the petroleum industry. Id. 
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2. 	 Once the Allegations of Usurpation of Corporate Opportunities are 
Set Aside, Respondent's Breach of Fiduciary Duty Claim is Simply 
His Contract Claim in Disguise. 

Respondent's breach of fiduciary duty claim ultimately is nothing more than his contract 

claim. This Court has barred such maneuvers under the gist of the action doctrine, which holds 

that "whether a tort claim can coexist with a contract claim is determined by examining whether 

the parties' obligations are defined by the terms of the contract." Gaddy Eng'g Co. v. Bowles 

Rice McDavid Graff& Love, LLP, 231 W. Va. 577, W.Va. 586, 746 S.E.2d 568, 577 (2013). The 

doctrine is necessary because contract claims are often dressed up as tort claims in an attempt to 

avoid unfavorable contractual provisions, such as contract damages. In such cases, courts do not 

hesitate to pierce the pleadings and to ignore the label a plaintiff attaches to a claim: "[W]here a 

dispute arises from obligations that are expressly addressed by contract, that dispute will be 

treated as a breach of contract claim." AM Gen. Holdings LLC v. The Renco Group. Inc., 2013 

WL 5863010, at *10 (Del. Ch. Ct. Oct. 31,2013) (citation omitted) (applying gist of the action 

doctrine to fiduciary duty claim); Haymond v. Lundy, 2000 WL 804432, at *1 (E.D. Pa. June 22, 

2000) (barring breach of fiduciary duty claim where partnership agreement between feuding law 

partners set forth the terms of the partnership and the duties allegedly breached). 

Respondent's Count V claim for breach of fiduciary duty is a textbook tort claim that is 

barred by the gist of the action doctrine, because it alleges the violations of duties established hy 

contracts-the Governing Agreements. This case is thus on all-fours with Gaddy. Here, 

Respondent has two operative paragraphs in his tort claim where he describes how Petitioners 

supposedly breached their purported fiduciary duty. Tellingly, both paragraphs effectively 

duplicate the allegations in Respondent's Count VI breach ofcontract claim. Compare l.A. 

1938-91 (Count V tort claim, ~ 209) with id (Count VI contract claim, ~~ 221-222). If that were 

not enough, the second operative paragraph in the tort claim describing the only other alleged 
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breach of fiduciary duty explicitly states that it is based on the Governing Agreements. Id. (~ 

210). Paragraph 210 goes on to set forth a parade of alleged horribles, but all of those allegations 

involve purported violations of the Governing Agreements. And there can be no argument that 

Petitioners have an obligation outside the Governing Agreements to redeem Respondent's 

interests. Certainly, tort law imposes no such duty. 

Finally, any doubt as to the applicability of the gist of the action doctrine is eliminated by 

the fact that the jury awarded Respondent identical damages to the penny on both claims

apparently believing that the very same conduct which constituted breach of contract also 

constituted breach of fiduciary duty. l.A. 7691-7709. 

B. 	 The Individual Petitioners Owed Respondent No Duties Under the 
Governing Agreements, and Respondent Presented No Evidence to Justify 
Piercing the Corporate and Partnership Veils. 

The Circuit Court should have granted summary judgment, or judgment as a matter of 

law, to the individual Petitioners because, under the plain terms of the Governing Agreements, 

they simply owed no individual duties to Respondent. Likewise, Respondent put forth no 

evidence to warrant casting aside the corporate form and limited liability of shareholders, which 

the court refused to even acknowledge. This fundamental legal error is reviewed de novo. See 

Syl. Pt. 2, W Va. DOTv. Newton, _ S.E.2d _, 2017 WL 958602, at *1 (W. Va. Mar. 7,2017). 

1. 	 The Obligations Under the Governing Agreements to Redeem 
Respondent's Interests Lay With the Corporate and Partnership 
Petitioners Alone-Not the Individuals. 

The Circuit Court should have dismissed the individual Petitioners as a matter of law on 

Respondent's breach of contract claim because each of the alleged breaches of contract involves 

matters purely reserved to "the Corporation" or the corporate "General Partner." Under §3.1(a) 

(vi) of the 2008 Stockholders Agreement, the determination whether just cause exists is to be 

made by the Board of Directors of the Corporation. 1.A. 9965-79 (§3.1 (a) (vi)), compare id. 
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9923-64 (§ I 0.5( a) (iv) ("just cause" determination to be made by the corporate General 

Partner». The option to redeem interests in the event ofjust cause termination is reserved under 

the 2008 Stockholders Agreement to the Corporation; and under the Limited Partnership 

Agreement, to the Partnership. Id. The purchase price is to be determined by the Board of 

Directors of the corporation under §4(a) of the Stockholder's Agreement and by the corporate 

General Partner under § I 0.11 (b) of the Limited Partnership Agreement. Id. Nowhere do the 

Governing Agreements place obligations on the individual Petitioners in their personal 

capacities. Id. As a result, Respondent simply cannot obtain relief from the individuals for 

alleged breaches of contract by the corporate and partnership entities. The court's unwillingness 

to recognize any legal distinction between the individual Petitioners and the corporate and 

partnership Petitioners-unfortunately illustrative of how the court misapplied the law 

throughout the case-was an fundamental and reversible legal error . 

. 2. 	 Respondent Presented No Evidence to Justify Piercing the Corporate 
Veils ofthe Corporate and Partnership Petitioners. 

Under well-established West Virginia law and the evidence presented, there was no basis 

for holding the individual Petitioners· personally liable for actions they took as corporate 

directors, officers, or shareholders, and no basis for holding the limited partners of Convenience 

personally liable for actions of the partnership or the general partner. The Circuit Court's denial 

ofPetitioners' motions for summary judgment and judgment as a matter of law on this score was 

yet another legal error, likely based on its erroneous view that all Petitioners should be 

considered as a single unit-a "family business"-which is not an actual legal basis of liability. 

This Court long-ago settled the question of individual liability for breach of contract 

claims against a corporation, yet the court below disregarded it. See Laya v. Erin Homes, Inc .. 

177 W. Va. 343,344,352 S.E.2d 93, 94 (1986) (holding that individual liability can only be 
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imposed on a shareholder where plaintiff presents evidence to justify "piercing the corporate 

veil"). The same protection against personal liability that applies to directors, officers, and 

shareholders of corporations applies to limited partners. See W. Va. Code § 47-9-19 . Yet here, 

Respondent neither pleaded nor presented any evidence to justify piercing the corporate veil. 

Thus, the individual Petitioners, as "shareholder(s) actively participating in the operation of the 

business" cannot, as a matter oflaw, be liable on Respondent's claim for breach of contract. See 

T & R Trucking, Inc. v. Maynard, 221 W. Va. 447,451-52,655 S.E.2d 193, 197-98 (2007). 

To top it off, the court compounded its error by later insisting on a flawed general verdict 

form that required the jury to impose liability on the individual Petitioners if it found that the 

companies or partnership Petitioners breached the Governing Agreements, for example, by not 

paying an adequate purchase price. See infra Part III.C. 

C. 	 The Circuit Court Erred by Failing to Grant Petitioners' Motion for 
Summary Judgment or Judgment as a Matter of Law on Respondent's 
Contract Claim. 

Respondent's breach of contract claim also fails as a matter oflaw. Respondent's contract 

claim cannot succeed even against the business entities-which followed the terms of the 

Governing Agreements to the letter. The Circuit Court denied Petitioners summary judgment 

without opinion ~d later judgment as matter oflaw on Respondent's contract claim, and this 

Court reviews those decisions de novo. See Syl. Pt. 1, Findley v. State Farm, 213 W. Va. 80, 83, 

576 S.E.2d 807, 810 (2002); see also Mildred L.M v. John OF., 192 W. Va. 345, 349,452 

S.E.2d 436,440 (1994) ("We review de novo the denial of a motion for a judgment 

notwithstanding the verdict."). "If on review, the evidence is shown to be legally insufficient to 

sustain the verdict, it is the obligation of this Court to reverse the circuit court and to order 

judgment for the appellant." Id. This Court should do so here. 

-27



1. 	 Because Respondent Accepted the Benefits of the Governing 
Agreements, He Cannot Challenge Their Validity or Applicability. 

By the time of trial, Respondent had cashed checks totaling more than $1 million, 

representing payments on the purchase price for his interests paid to him by the businesses under 

the Governing Agreements. lA. 7081-84,9203-33,9796-97,5802-04,5807-09,6012,6021-23, 

9135. By so doing, Respondent ratified the agreements. The impact of Respondent's ratification 

of the Governing Agreements in this case should have 1) prevented him from challenging his 

termination and redemption of his interests and 2) precluded him from arguing for "fair value" 

rather than 80% of "fair market value." In ruling on this issue, however, the Circuit Court 

erroneously concluded that Respondent's acts had no impact, saying "I would suggest that the 

defendants became volunteers. And if the defendants are right, the Supreme Court can tell them 

so. They can sort it out." J.A. 9548 (emphasis added). The court was wrong, because it conflated 

the agreement Petitioners made to advance cash to Respondent pending the finalization of the 

valuation, with the actual cashing of checks by Respondent after the redemption was complete 

and after tender of the purchase price was made by the corporate and partnership Petitioners. J.A. 

9135. 

It has long been black letter law that one who expresses an intent to affirm a contract and 

waive a defense to it by accepting the benefits of the contract ratifies the contract. See Hamilton 

v. McCall Drilling Co., 131 W. Va. 750, 754, 50 S.E.2d 482, 484-85 (1948). Applying this 

general rule to similar facts, the Nebraska Supreme Court, in a case involving a close corporation 

and claims of minority shareholder mistreatment, held that the plaintiff was estopped from 

contesting the validity of a stock sale agreement where the seller had accepted payments totaling 

$180,000. Baye v. Airlite Plastics Co., 618 N.W.2d 145,390-91 (Neb. 2000). That court relied in 

turn on Boher Realty Corp., 549 N. Y.S.2d 25, 26 (App. Ct. 1990), another close corporation case 
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where the court enforced a stock buyout agreement on the ground that "[t]he petitioner, having 

accepted the benefit of this bargain, may not now seek to repudiate it." Id. at 26; see also Baker 

v. Penn Mut. Lifo Ins. Co., 788 F.2d 650, 652 (10th Cir. 1986). Accordingly, Respondent is 

precluded from any attempt to disavow the Governing Agreements or buying his shares under the 

"just cause" provision thereunder. 

A related principle likewise estops him from accepting the benefits of the Governing 

Agreements while at the same time maintaining that Petitioners breached those agreements by 

determining that just cause existed for firing him or in fixing the purchase price for his interests. 

See Sharp v. Valley Forge Lifo Ins. Co., 490 F. Supp. 2d 909,914 (E.D. Tenn. 2007) ("In 

general, by accepting benefits under a contract with knowledge of a breach, the non-breaching 

party waives the breach. "); J W. Ellison, Son & Co. v. Flat Top Grocery Co. , 69 W. Va. 380, 7 I 

S.E. 391, 394 (1911) (same). Illustrating this basic tenet of contract law, a Texas appeals court 

recently held that acceptance of payment for shares of stock pursuant to the redemption 

provisions of a shareholders agreement precluded challenges to "either the validity of the 

shareholders' agreements or the actions that the corporations took under the agreements." 

Lindley v. McKnight, 349. S.W.3d 113, 131-32 (Tex. Ct. App. 2011). So it is here. 

2. 	 Overwhelming Evidence Shows That Respondent Was Terminated 
for "Just Cause." 

Respondent asserted that Petitions breached the Governing Agreements by (I) 

discharging him without "just cause," and (2) under valuing his interest in the companies. 

Neither is supported by the evidence. See In re State Pub. Bldg. Asbestos Litig., 193 W. Va. ] 19, 

122,454 S.E.2d 413, 416 (1994) (a verdict "against the clear weight of the evidence" must be set 

aside). As noted above, the breach of contract claim is based solely on the notion that 

Respondent was terminated for something other than ''just cause." In light of the irrefutable 
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mountain of evidence that "just cause" existed, Respondent simply has no claim. In any event, 

the only proper measure of damages based on the "just cause" principle would have been paying 

Respondent the 20% deduction for the just cause termination. 

Respondent has a long, weB-documented history of abusive behavior and other 

misconduct that more than warranted his discharge for "just cause." See supra at pp. 4-7. Any 

suggestion otherwise would be astonishing. The 2008 Stockholders Agreement defines "just 

cause" as, among other things, "a regular and continued breach of an employee's duties to the 

Corporation after notice and adequate opportunity to cure such breach, or an intentional and 

regular disregard of the Company's reasonable policies, rules or regulations after notice and 

adequate opportunity to cure such disregard." l.A. 9965-79 (§3.l(b); cf l.A. 9923-64 

(§ 10(a)(v)). The mass of evidence surveyed above shows a long history and pattern of regular 

and continued breaches of Respondent's duties as an employee, as weB as intentional and regular 

disregard of work-related policies. See supra at pp. 4-7. In any event, the evidence also shows 

that Respondent was given ample notice and opportunities to change his ways yet never did. 

Ultimately, Respondent's blatant violations of the terms of his sabbatical and his admitted 

intention not to return to work constituted more than enough "just cause" for terminating his 

employment. J.A. 6622-26, 7228-31. 

3. 	 Respondent Did Not Present Any Relevant Evidence of "Fair Market 
Value" to Challenge the Tendered Redemption Payment. 

As noted, the Governing Agreements provide that the purchase price for a redemption or 

interests after a "just cause" termination is to be 80% of "fair market value." The only evidence 

of the "fair market value" of Respondent's stock and partnership interests was presented by 

Petitioners' expert, Mark Gleason. J.A. 7297-7303. It is undisputed that Mr. Gleason's fair 

market valuation was the basis for the detennination of the purchase price. It is also undisputed 
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that the companies paid the purchase price. And in any event, the Governing Agreements provide 

that the Board and the General Partner's determination of fair market value are to be considered 

"conclusive and binding" on the stockholders and limited partners, l.A. 9965-79 (§4{c), 9923-64 

(§ 10.11 }-the contractual equivalent of a decision protected by the business judgment rule. See 

FDIC v. Baldin;', 983 F. Supp. 2d 772, 780 (S.D. W. Va. 2013). The court ignored this. 

Attempting to evade the plain terms of the agreements, Respondent argued that 

Petitioners breached the Governing Agreements by not paying him essentially "fair value" for 

his interests. The only damages calculation Respondent offered was Mr. Selby's expert opinion 

that Respondent was entitled to $17.1 million as tort "damages" assuming a ten-year holding 

period in Respondent's interests and also that he would be a participant in the Bridgeville and 

Forbes Avenue developments. See l.A. 7297-303, 6354-55.6 Suffice it say, none of opinions and 

calculations by Respondent's expert had to do with the controlling contractual terms. See J.A. 

6365-69 (when asked if only the contracts were applicable, Selby said, "I'm not relevant"). 

In any event, the Governing Agreements provide that Respondent's interests are to be 

valued at "fair market value"-not "fair value." J.A. 9965-79, 9923-64. "Fair value" and "fair 

market value" are entirely different measlires of valuation. "Fair value" is simply a shareholder's 

proportionate interest in the value of a business enterprise. See Pueblo Bancomoration v. Lindoe. 

Inc., 63 P.3d 353, 361-62 (Colo. 2002). "Fair market value," on the other hand, is "the price at 

which property would change hands between a willing buyer and a willing seller when neither 

party is under an obligation to act." Id. The difference between fair value and fair market value 

precludes Respondent's claim that factoring discounts for lack of control and lack of 

marketability into the valuation was a breach of the Governing Agreements. ld. By its ordinary 

o While Selby did offer a critique of Gleason's report, that critique was done on a "fair value" basis, not on a 
properly discounted "fair market value" basis. See id. 
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meaning, fair market value assumes discounts for lack of control (where a minority block of 

shares is involved) and for lack of marketability (in the case of a closely held corporation). See 

Pratt, The Lawyers Business Valuation Handbook 217 ("In cases of minority interests, the [fair 

market] value [of a close corporation] usually would fully reflect both minority and marketability 

discounts compared with the value of a 100 percent interest. "). 

Respondent simply did not present any competent evidence of a departure from a 

purchase price based on 80% of "fair market value" as required by the terms of the Governing 

Agreements, favoring instead the application of tort law damages. But see supra'Part II.A.2. 

III. 	 At Minimum, Petitioners are Entitled to a New Trial. 

Alternatively, in addition to a new trial at least being warranted from the prejudice arising 

from a breach of fiduciary duty claim wrongly based on usurpation of corporate opportunity, the 

Circuit Court committed numerous other legal errors that allowed Respondent to inflame and 

confuse the jury, leading to an inappropriate verdict that awarded the same damages for breach 

of fiduciary duty and breach of contract. See Tennant v. Marion Health Care Found., Inc., 194 

W. Va. 97, 111,459 S.E.2d 374, 388 (1995) (a party is entitled to a new trial "if there is a 

reasonable probability that the jury's verdict was affected or influenced by trial error'"). 

A. 	 The Circuit Court Erred by Denying Petitioner Colleen McGlinn's Motion 
for Summary Judgment on Respondent's Fraud Claim Because It Was 
Time-Barred. 

The Circuit Court erred in denying Petitioners' motion for summary judgment on 

Respondent's fraud claim because that claim was barred by the statute of limitations, a decision 

which this Court reviews de novo. See Syl. Pt. I, DHHR v. Payne, 231 W. Va. 563, 746 S.E.2d 

554,556 (2013). Although the jury correctly returned a verdict for Petitioner Colleen McGlinn 

on this claim, the ramifications of the court's mistake reached far beyond the fraud count itself. 

By failing to apply the statute of limitations at all, the court effectively swung the door wide
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open, allowing the presentation of volumes of prejudicial evidence that otherwise would have 

been inadmissible. 

There is little doubt that Respondent's common law fraud claim was barred by the two

year statute oflimitations from the start. See W. Va. Code § 55-2-12; Davey v. Estate of 

Haggerty, 219 W. Va. 453, 458, 637 S.E.2d 350, 355 (2006). Giving Respondent the benefit of 

the doubt, he knew all of the facts relating to the cause of action at the very latest on June 20, 

2013, when the consideration for his interests was delivered to him-which was more than two 

years before he filed his fraud claim on August 4,2015. 

There is no question that Respondent's fraud claim began to accrue at the latest on June 

20,2013. See Syl. Pt. 4, Gaither v. City Hasp., Inc., 188 W. Va. 706, 487 S.E. 901 (1997) (a 

cause of action "accrues" when all of the elements necessary to bring a claim have occurred). 

Here, Respondent conceded, by counsel, that his fraud claim "accrue[ d]" when he was "injured 

by the unlawful redemption of his interest in the Family Business in 2013." J.A. 2938. This 

judicial admission was (and remains) compelled by the facts. See Wheeling-Pittsburgh Steel 

Corp. v. Rowing, 205 W. Va. 286, 302, 517 S.E.2d 763, 779 (1999) (holding that a "judicial 

admission" ... "may not be controverted at trial or on appeal"). By June 20, 2013, according to 

Respondent: (1) his sister Colleen McGlinn had purportedly "induced Plaintiff to enter into the 

[Governing Agreements] containing provisions against his interest by misrepresenting that these 

provisions were in the "best interest of all the shareholders" (2) Respondent had relied on the 

alleged misrepresentation by signing the Governing Agreements; (3) Respondent knew that 

Colleen had misrepresented to him that the agreements were in the best interest of all 

shareholders because they clearly had not operated to his bests interest and (4) Respondent had 

suffered loss by having his employment terminated and his interests unlawfully redeemed for an 
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allegedly inadequate purchase price. J.A. 731-85 (Count I). So, although the limitations period 

expired on June 20,2015, Respondent did not assert his fraud claim until August 4,2015.1 

By reason of the court's error, the jury was sUbjected to a flood of irrelevant, 

inadmissible, and highly prejudicial "fraud". evidence and argument including-purely by way of 

example- "evidence" of Ms. McGlinn's secret "personal plan" to oust Respondent from his 

interest in the companies by dishonestly inducing him to enter into the Governing Agreements. 

lA. 7775-83. Critically, the jury was exposed to evidence from beginning back in 1995, when 

Ms. McGlinn, in furtherance of her supposed plot, first allegedly induced Respondent to enter 

into the Governing Agreements. Even if the so-called "fraud" evidence was relevant to the 

breach of fiduciary duty claim, that claim was likewise governed by a two-year statute of 

limitations. See Dunn v. Rockwell, 225 W. Va. 43, 56, 689 S.E.2d 255, 268 (2009). 

The upshot ofthis sequence of events is that the jury was presented with inadmissible, 

prejudicial evidence and argument, both in terms of temporal scope (1995 forward) and subject 

matter (fraud) that never should have been allowed at trial. See Graham v. Wallace, 214 W. Va. 

178,588 S.E.2d 167, 186 (2003) ("fairness requires that the jury below be able to evaluate all of 

the relevant evidence untainted by confusing, prejudicial, and immaterial evidence;" reversing 

and remanding). At minimum, this Court should vacate the judgment and remand. 

B. 	 The Circuit Court Ignored Two General Releases Signed by Respondent in 
2010 That Should Have Precluded His Clalms for Breach of Fiduciary Duty 
and Fraud. 

Compounding the court's refusal to apply the statute oflimitations was the court's 

similarly mistaken ruling on Petitioners' argument that two general releases signed by 

Respondent had argued for tolling of the limitations period based upon information he found "through 
discovery." l.A. 2934. This is completely without merit, because fraud must be pleaded with particularity. and the 
pleading only alleges fraud based on the alleged misrepresentation by Colleen regarding the shareholder agreement, 
lA. I977-something that he knew or should have known by June 30, 2013. See J.A. 3644-45. 
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Respondent in 2010, which precluded his assertion of claims attempting to recover for breach of 

fiduciary duty, fraud, and oppressive conduct. Pennsylvania law, which governs the releases, 

enforces general releases by their explicit terms, holding that "where the parties manifest an 

intent to settle all accounts, the release will be given full effect even as'to unknown claims:' 

Three Rivers Motor Co. v. Ford Motor Co., 522 F.2d 885, 896 (3d Cir. 1975), and even to "not 

yet accrued" claims, Stomawaye Properties, Inc. v. Moses, 76 F. Supp. 2d 607, 615 (E.D. Pa. 

1999). See also id. (citing Pennsylvania cases). 

The broad releases that Respondent executed in 2010 are plainly enforceable. That year, 

Respondent requested that Legacy and Convenience redeem a small portion of his stock and 

corresponding partnership interest to provide funds to him in order to settle his divorce. J.A. 

8762-75, 8886-92. Although under no obligation to do so, his siblings agreed to accommodate 

his request, although it required some very expedited valuation work to do so. Because 

Respondent had over a period of years threatened his siblings and the companies with lawsuits 

relating to his employment, shareholder status, and the companies' and his sisters' alleged 

involvement with the preparation of his prenuptial agreement, they required that he sign general 

releases releasing them prior to receiving an advance payment in April 2010 and then again with 

the redemption payments made in September 2010. Id. During this period, Respondent was 

represented by divorce counsel, former Justice Neely, Jo Lynn Nugent, and former Judge Fred 

Risovich. See J.A. 5914-15, 7504-05. 

The April 2010 agreement released Petitioners Ms. McGlinn, EJC Legacy, Tri-State, 

Convenience, and Interstate "from any and all ... claims ... which [Respondent] had in the past, 

now has, or might have in the future, against any of the Released Parties." 1.A. 8886-92. Iftha1 

were not enough, the September 2010 released contained a largely similar provision, and 
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specifically included "claims for any alleged violations or minority shareholder rights [or 1 

employment claims," among others. J.A. 8762-75 (emphasis added). 

In contravention to these agreements and Pennsylvania law, Respondent was pennitted to 

assert, in an attempt to recover for fraud, breach of fiduciary duty, and attorney's fees--claims 

that specifically related to "minority shareholder rights" and "employment claims." These claims 

were plainly released in 20 I o. The released claims include, among other things, assertions that 

Respondent's sister Colleen McGlinn's attempt to assist him with his divorce, including placing 

into evidence and making argument concerning "oppressive acts" supposedly constituting 

shareholder oppression predating the releases. J.A. 7775-83, 5642, 10173-77. Making matters 

worse, the court later charged the jury that, among other misstatements ofIaw, that the release 

provisions related to, and were limited to, matters surrounding Respondent's divorce. J.A. 7702

03. As a result of these legal errors, the judgment should be vacated. 

C. The Circuit Court Abused its Discretion by Using a General Verdict Form. 

The Circuit Court abused its discretion by forcing the jury to use a basic general verdict 

fonn-instead of a special verdict fonn advocated by Petitioners-based" on the complex claims 

of liability and damages against separate individual and corporate and partnership Petitioners. 

Although the court later said that it was "sorry" that it did not use a special verdict form, it took 

no action to remedy the error. J.A. 9549. 

To detennine whether a Circuit Court used the appropriate verdict [onn, this Court 

considers "whether the verdict form, together with any instruction relating to it, aIIow[ ed] the 

jury to render a verdict on the issues framed consistent with the law. with the evidence, and with 

the jury's own convictions." Manor Care, Inc. v. Douglas, 234 W. Va. 57.67, 763 S.E.2d 73, 83 

(2014) (citation omitted). Here, Petitioners submitted a verdict fonn that asked the jury to make 

three separate findings-on liability, on causation, and on the fact of damage-for each claim 
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and each Petitioner. J.A. 3951-58. This submission was a classic special verdict form, frequently 

used in cases with multiple claims and multiple defendants. See, e.g., Combs v. Hahn, 205 W. 

Va. 102, 104 n.3, 516 S.E.2d 506, 509 n.3 (1999). As noted, the court chose instead to submit a 

general verdict form in which the jury was asked to decide the collective liability of all 

Petitioners, without any distinction of individual or corporation, on each count, and an amount of 

damages to be awarded on each count only. As Petitioners urged to the court, such a basic form 

Was "completely inadequate" for the job. J.A. 7724-25. 

This Court's explanation for why special verdict forms even exist reads as if they were 

created with this case in mind. See Harless v. First Nat 'I Bank in Fairmont, 169 W. Va. 673. 289 

S.E.2d 692, 698 (1982) ("the purpose of Rule 49 is to enable the trial court to have a mechanism 

to permit the jury to separately consider differing claims and the liability of multiple parties," 

explaining that "Rule 49 provides a proper vehicle to determine complex issue·s ...."); see also 

98 Wright & Miller, Federal Practice and Procedure 3d § 2505 (2008) (special verdicts are 

"salutary and highly desirable in a case that is complex or difficult because of mUltiple parties or 

claims or the nature of the evidence"). 

Rejecting Petitioners' proposed special verdict form (and even Respondent's), the court's 

general verdict form as to breach of contract improperly lumped together all of the individual 

Petitioners along with the corporate and partnership Petitioners. J.A. 7707-09. As a result, the 

jury was left with no choice but to find the individuals liable for breach of the Governing 

Agreements if they believed the redemption price paid by the businesses should have been 

greater. Id. It is thus no surprise that the flawed form led to a flawed outcome. 

With that flawed finding, it is apparent that the jury determined that if the individual 

defendants breached the contract, that breach was also a breach of fiduciary duty. The fact that 
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the jury awarded the exact same damage figure for the breach of fiduciary duty claim leads to the 

inescapable conclusion that they believed that the conduct constituting a breach of contract was 

also conduct which constituted a breach of fiduciary duty. Accordingly, the breach of fiduciary 

duty finding was based on a false premise; that the individuals could be liable for a breach of the 

Governing Agreements. 

Likewise, the lumping together ofall Petitioners on the verdict form for breach of 

fiduciary duty prevented the jury from making individualized assessments of the liability of each 

separate Petitioner. This was particularly inappropriate given the different levels of involvement 

in the transactions underlying the clai,m. For example, individual Petitioner Sheila Romanek, as 

explained in Petitioners' motion for judgment as a matter of law, had no involvement as a 

member of the Board in those transactions. J.A. 9198-99. The court's general verdict form, on 

the other hand, avoided even an attempt at making any individualized determinations of liability. 

And as already described, see supra Part II.B, heaping together all Petitioners for the breach of 

contract claim suffers from an even more glaring defect-the complete disregard of fundamental 

legal distinctions between corporate and individual officer or shareholder liability.8 

Ultimately, under the court's instructions, the jury was not required to hold all individual 

Petitioners liable for breach of fiduciary duty. And it was not required to hold all of the 

At the post-trial motions hearing, the Circuit Court attempted to justifY its decision to lump 
together all Petitioners on the breach of fiduciary duty and breach of contract claims because he viewed 
Petitioners as a collective "family business." l.A. 9548. Petitioners have never acceded to that term, 
which wrongly conflates not just the facts, but the law-as the critical legal distinctions between 
corporate and individual liability make clear. l,A. 2710. Petitioners have always insisted that 
Respondent's claims had to be evaluated separately for each Petitioner. The court's view that Petitioners 
are a "family business" as a legal matter is not a recognized basis for disregarding the longstanding and 
meaningful legal distinctions between separate corporations and partnerships and between those entities 
and their officers, directors, shareholders, and limited partners. This fundamental legal error permeated 
the proceedings. 
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Petitioners liable for breach ofcontract. Yet, under the court's general verdict form, the jury was 

left with no choice but to hold all Petitioners liable for breach of fiduciary duty and breach of 

contract if any of them were liable. 

CONCLUSION 

For the foregoing reasons, the Circuit Court's final judgment order should be reversed 

and the case r~manded with directions that judgment be entered in favor of Petitioners. 

Alternatively, Petitioners request that the judgment be vacated and the case remanded and 

referred to the Business Court Division for all further proceedings. See, e.g., Am. Bituminous 

Power Partners, L.P. v. Horizon Ventures ofW Va., Inc., 2015 WL 2261649, at *1 (W. Va. May 

l3, 2015) (reversing circuit court and remanding with directions to promptly transfer case to 

Business Court Division "[g]iven the complexity of the contractual agreements governing th[e] 

dispute"); W Virginia Inv. Mgmt. Bd v. Variable Annuity Life Ins. Co., 234 W. Va. 469, 485, 

766 S.E.2d 416, 432 (2014) (same).9 

While the case was still pending before Judge Cuomo, Petitioners asked that the case be referred 
to the Business Court Division, J.A. 418-422, a request that was not granted at that time, id. 845. 
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