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I. OUESTIONS PRESENTED 


1. Whether the Trial Court properly found defendant waived any contractual right to 

compel arbitration. 

2. Whether, as an independent basis, the Trial Court's denial ofdefendant's Motion to 

Compel Arbitration is affirmable on grounds ofunconscionability. 

II. STATEMENT OF TIlE CASE 

The arguments presented by defendant's appeal necessitate a discussion not only of the 

genesis, terms and provisions ofthe contract which houses the arbitration language, but also of the 

course of dealing and performance of the parties under the contract leading up to the present 

litigation. 

This case and appeal revolve around an oil and gas lease, denominated "Oil And Gas Lease 

(paid Up)", (hereinafter, ''the Lease") which commenced seven years ago, on August 6, 2010. (App. 

35a) Although the original parties to the Lease were Grace Bonar and her son, John Bonar, as 

lessors, and TriEnergy Holdings, LLC as lessee, Grace Bonar transferred her rights, including rights 

to royalties, to John Bonar. (App. 6a) Plaintiff John & Werner Law Offices PLLC acquired some 

of the royalty rights from John Bonar. (Id.) Defendant Chevron has acquired and is the successor 

to all of TriEnergy Holdings, LLC's rights and obligations under the Lease. (Id.) In other words, 

Chevron itself did not engage in any ofthe interactions leading to the parties' entry into the contract, 

but via assignment stepped into the lessee's shoes for whatever benefits and burdens the contract 

provided. 

The provisions ofthe Lease relating to "Royalty Payment" expressly prohibit the imposition 

ofproduction costs. 



(4) Royalty Payment - (a) For crude oil, including condensate, Lessee 
shall pay to the Lessor, as royalty, free of production cost, Eighteen (18%) Percent 
of the proceeds realized by Lessee from the sale of all crude oil produced and sold 
from the leased premises. (b) For gas (including casing-head gas) and all other 
substances covered hereby, the royalty shall be Eighteen (18%) Percent of the 
proceeds realized by Lessee from the sale thereof, with no deduction of any costs 
incurred by Lessee or its affIliates to gather, transport, compress, dehydrate or 
otherwise treat such gas prior to the point of custody transfer into pipelines or 
other facilities owned by a regulated utility or pipeline company or a non
affIliated third party. 

(App.35a) 


There are no tenns and conditions ofthe Lease, nor any separate contractual agreements between the 


parties, that relate to or could authorize defendant's deductions of any production costs, post

production costs, or other types of costs. 


The arbitration provision, and the process it calls for, is set forth at section (17) ofthe Lease: 

ARBITRATION - Any question concerning this lease or perfonnance thereunder 
shall be ascertained and determined by three disinterested arbitrators, one thereof to 
be appointed by the Lessor, one by the Lessee and the third by the two so appointed 
as aforesaid, and the award ofsuch three persons shall be fmal and conclusive. The 
cost of arbitration will be borne equally by the parties. 

(App.36a) 

The provision requires that "any question concerning this lease or perfonnance thereunder" be 

presented to a panel of three arbitrators. Drafted by the lessee (App. 184a), the provision does not 

call for arbitration of"lawsuits" or more broadly of"disputes" , but most broadly obligates the parties 

to have arbitrators ascertain and detennine any question which might concern perfonnance under the 

contract. It was drafted to catch all "questions" affecting perfonnance, regardless whether the 

amount of money staked on an issue is small or large. The Lease does not invoke any rules or 

procedures of the American Arbitration Association. 
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Prior to approximately March of20 16, neither defendant nor any of its predecessor lessees 

under the parties' Lease claimed or exacted any deductions from plaintiffs' royalties for production 

costs, post-production costs or other types of costs. Such was the established course of dealing 

between the parties, which is in harmony with the royalty provisions agreed to by the original parties 

to the contract. Then, without any advance notice and commencing with its March, 2016 royalty 

payments to plaintiffs, defendant did a complete turnaround and began deducting costs from 

plaintiffs' royalty payments. CApp.7a) 

According to Mary E. Mazdra, defendant's Land Ownership Representative, Chevron 

conducted a review ofits West Virginia royalty payment practices regarding post-production costs. 

CAppo lla) The resultant business decision was to start imposing post-production cost deductions 

with the January 2016 production without any pre-notification given to plaintiffs. (Id.) Although 

its turnaround constituted a reinterpretation of the Lease and markedly affected its performance to 

plaintiffs' detriment, and although the arbitration provision which the lessee drafted had such an 

intentionally large subject matter radius so as to catch any question affecting performance, defendant 

never sought to have arbitrators determine the propriety ofthe radical change. It simply imposed it. 

On August 15, 2016, plaintiffs brought their Complaint Seeking Declaratory Judgment 

against defendant Chevron U.S.A., Inc., a non-resident of West Virginia, in the Circuit Court of 

Marshall County, where the property at issue in the Lease sits and where the Bonars reside. CAppo 

Sa) The Complaint includes no tort causes ofaction, but rather only sets forth a claim for declaratory 

judgment. Minimalistically, the Complaint seeks only the judicial determination Chevron has 

improperly deducted costs and must abate the improper conduct, along with a return of all the 

monies taken thus far, plus legal interest. At Paragraph 22 the Complaint reveals the amount in 

controversy: 
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22. As of the commencement of this civil action, from Plaintiff Bonar 
Defendant Chevron has wrongfully and unlawfully deducted and withheld as costs 
approximately $1,961.00 and from Plaintiff J&W approximately $305.00. 

This totals just $2,266.00. 

Given the amount in controversy, defendant did not attempt to remove the action to federal 

court under diversity jurisdiction. On October 17, 2016, defendant filed its Motion to Compel 

Arbitration. (App.22a) Plaintiffs opposed the motion. In their Memorandum in Opposition to 

Defondant Chevron U.S.A. Inc. 's Motion to Compel Arbitration, plaintiffs argued that principles of 

tmconscionability precluded arbitration. (App. 89a) Plaintiffs' argument included comparative 

references to the amount in controversy ($2,266.00) and the projected costs ofarbitration ($40,000), 

discussed in the context of well-established West Virginia law. Plaintiffs argued that defendant 

strategically designed to change its performance in a manner which resulted in so small an immediate 

monetary consequence that as a matter of fundamental economics it precluded the lessors from 

pursuing legal recourse. 

At the November 30, 2016, hearing on the motion the Trial Court considered not only what 

the court file already evidenced, but also took evidence in the form ofan Affidavit from lessor John 

Bonar as to the interactions leading to the Lease's commencement including with respect to the 

significance of the arbitration provision. (App. 183a) John Bonar was physically present at the 

hearing as well in the event defense counsel wished to cross-examine him, which defense counsel 

declined to do. (App. 128a) 

Relying upon clear West Virginia Supreme Court pronouncements on waiver, extensive 

argument was presented on whether defendant waived any right to compel arbitration by unilaterally 

raising a question over its royalty payment obligations under the Lease and changing its performance 

without first having arbitrators ascertain and determine its ability to do so. Plaintiffs essentially 
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argued that having such an intentionally broad arbitration provision provided defendant with some 

chaffto go with the wheat, disallowing it to unilaterally create a question so profoundly altering its 

long-established performance in paying royalties under the contract and simply determine the 

authority to make the change without an arbitrator panel's determination of propriety. CAppo la, 

179a) The Trial Court ruled in favor ofplaintiffs, finding defendant waived any right to now compel 

arbitration. Moreover, given its ruling on waiver, the Court stated there was no need to further 

address and rule on separately raised grounds ofunconscionability. (Id.) 

The Trial Court's ruling is encapsulated by a written Order entered December 11, 2016, and 

the Order also reflects the agreement of counsel for both parties that the underlying issues upon 

which the whole case turns are purely matters of law--interpreting the Lease's royalty provision 

under the light ofWest Virginia law-negating the need for any discovery at all. CAppo 1 a) Deeming 

the case ripened for summary judgment, the Order set up a short briefing schedule, expressing that 

the Court would finally rule by March 17,2017, i.e., within four months. 

Defendant then, on December 22, 2016, filed its Notice ofAppeal ofthe December 11, 2016, 

Order. On December 23, 2016, defendant filed with the Circuit Court a Motion To Stay All Further 

Proceedings Pending The Disposition Of Its Appeal, which the Circuit Court denied by Order 

entered January 9, 2017. The defendant then, on January 11,2017, filed a Motion To Stay in the 

Supreme Court, which by their January 19,2017, Response, plaintiffs opposed. By February 13, 

2017, Order, this Court ruled that a stay is unnecessary, given that the Circuit Court, absent special 

leave, no longer has jurisdiction to enter any orders once the Supreme Court takes jurisdiction ofa 

case. The parties agreed to the contents of an appendix, although defendant denominated it 

Petitioner's Appendix. 
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ill. SUMMARY OF ARGUMENT 

The Trial Court's ruling that defendant's arbitration provision is unenforceable on grounds 

ofwaiver is proper. 

First, West Virginia has well-established waiver law that focuses upon the conduct on the 

part ofthe waiving party regardless when the conduct occurred. The test is whether the party knew 

of the right to arbitrate and either expressly waived the right or, based on the totality of the 

circumstances, acted inconsistently with the right to arbitrate through acts or language. Defendant's 

suggestion that waiver cannot occur through ''pre-litigation'' conduct is irreconcilable with our law. 

Second, the extra-jurisdictional cases cited by defendant are actually consistent with West 

Virginia's prescribed analysis, and therefore offer defendant no support. 

Third, plaintiffs' contentions, that the Trial Court embraced, as to the meaning and 

significance of the Lease's arbitration provision and the manner by which defendant committed 

waiver are sound and in accordance with our law. Sufficient evidence exists in the record to support 

the Trial Court's decision. 

Fourth, defendant's argument that the issue ofwaiver is for arbitrators and not our courts to 

resolve misunderstands legal standards of both the United States Supreme Court and the West 

Virginia Supreme Court ofAppeals. 

Although the Trial Court did not rule on unconscionability, the Supreme Court may 

determine that such principles independently serve to uphold the Trial Court's denial ofthe motion 

to compel arbitration. There is sufficient evidence of both procedural and substantive 

unconscionability to determine the arbitration provision to be unenforceable. Substantive 

unconscionability exists in particularly heavy degree, lessening any need for procedural 

unconscionability. 
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Should the Court determine evidence ofprocedural unconscionability completely lacking, 

then given the extent of substantive unconscionability the Court should nevertheless determine the 

arbitration provision is unenforceable. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Plaintiffs agree that this appeal is suitable for Rule 19 argument, for it involves claims of 

error in the application ofsettled law. Given the import ofthe extant issues and the high significance 

of each Supreme Court decision on the topic of arbitration, plaintiffs submit this case is not 

appropriate for a memorandum decision. 

V.ARGUMENT 

A. Standard of Review 

The standards ofreview are clear. 

"An order denying a motion to compel arbitration is an interlocutory ruling which is 
subject to immediate appeal under the collateral order doctrine." SyI. pt. 1, Credit 
Acceptance Corp. v. Front, 231 W. Va. 518, 745 S.E.2d556 (2013). We review such 
an order de novo. 

When an appeal from an order denying a motion [to] dismiss is 
properly before this Court, our review is de novo. See, e.g., SyI. pt. 
4, Ewing [v. BoardofEduc. ofCounty ofSummers], 202 W. Va. 228, 
503 S.E.2d 541 [(1998)] ("When a party, as part of an appeal from a 
final judgment, assigns as error a circuit court's denial ofa motion to 
dismiss, the circuit court's disposition of the motion to dismiss will 
be reviewed de novo."). Credit Acceptance, 231 W. Va. at 525, 745 
S.E.2d at 563. 

Citibank, N.A. v. Perry, 2016 W. Va. LEXIS 821, *6,797 S.E.2d 803, 2016 WL 6677944 (W. Va. 
Nov. 10,2016). 

As Citibank further recites: 
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[i]t is the province ofthe Court ... to interpret a written contract.' Syl. Pt. 1 [, 
in part], Stephens v. Bartlett, 118 W. Va. 421, 191 S.E. 550 (1937)." Syl. pt. 1, in 
part, Orteza v. Monongalia Cnty. Gen. Hosp., 173 W. Va. 461,318 S.E.2d 40 (1984). 
Therefore, "we apply a de novo standard ofreview to [ a] circuit court's interpretation 
of [a] contract." Zimmerer v. Romano, 223 W. Va. 769, 777, 679 S.E.2d 601, 609 
(2009) (per curiam) (citation omitted). 

2016 W. Va. LEXIS 821, *6-7, 797 S.E.2d 803, 2016 WL 6677944. 

Consistently, it has been repeatedly emphasized that challenges to arbitration provisions based on 

waiver or unconscionability are for the state courts to resolve. 

[A] state court may assess whether an arbitration agreement is unenforceable under 
general principles of state law, "such as laches, estoppel, waiver, fraud, duress, or 
unconscionability. " 

Parsons v. Halliburton Energy Servs., 785 S.E.2d 844, 852, 237 W. Va. 138, 146 (2016). 

B. Defendant's Arguments on the Issue of Waiver Are Fatally Flawed 

Defendant's attacks on the Trial Court's waiver ruling are legally misguided. The main 

argument that it leads with, the contention that waiver principles are confined to in-litigation 

conduct, simply fails to appreciate what has long been established in West Virginia's waiver 

jurisprudence. 

Defendant's argument is essentially this: that until the West Virginia Supreme Court is 

called upon to decide an arbitration case where waiver is alleged to have been committed through 

pre-litigation conduct, pre-litigation conduct cannot serve as the basis for waiver. This is illogical, 

particularly when the principles laid out by our seminal waiver cases clearly apply to conduct 

regardless of the existence of litigation. As is seen, while the existence of litigation may serve as 

part of the circumstances to be considered by a court in determining waiver, the date of suit 

commencement is not some boundary line beyond which lies no possible waiver-causing conduct 
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purely as a matter oflaw. Indeed, defendant does not even get support for its contention by the cases 

to which it cites. 

Defendant is right to identify Parsons v. Halliburton Energy Servs., supra, as an important 

case respecting waiver in an arbitration clause setting. While the factual focus ofParsons was upon 

conduct on the part ofthe defendant (who was seeking to compel arbitration) committed during the 

course of litigation, the analysis and legal standards offered by Chief Justice Ketchum clearly 

demonstrate the fallacies of defendant's position. 

As a threshold matter Justice Ketchum stressed that an arbitration agreement is to be treated 

"like any other contract, nothing more, nothing less. The FAA [Federal Arbitration Act] has no 

talismanic effect; it does not elevate arbitration clauses to a level of importance above all other 

contract tenns." 237 W. Va. 138, 147, 785 S.E.2d 844, 853. He observed that the state law of 

contracts controls in detemlining whether there has been a waiver ofan arbitration agreement, (Id.), 

and that it is for the court to detennine whether a waiver has been committed. 785 S.E.2d 844, 852, 

237 W. Va. 138, 146. 

As to the analysis ofwaiver itself, at Syllabus Point 6 Parsons provides these principles of 

law: 

The right to arbitration, like any other contract right, can be waived. To 
establish waiver of a contractual right to arbitrate, the party asserting waiver must 
show that the waiving party knew ofthe right to arbitrate and either expressly waived 
the right, or, based on the totality ofthe circumstances, acted inconsistently with the 
right to arbitrate through acts or language. There is no requirement that the party 
asserting waiver show prejudice or detrimental reliance. 

785 S.E.2d 844, 848,237 W. Va. 138, 142. 

These standards in no way constrict the analysis to conduct committed in litigation. To argue such 

a restriction is to miss the object ofthe analysis-detennining whether the party wanting arbitration 

acted inconsistently with the right to arbitrate through its conduct, whenever that conduct occurred. 
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At most, whether the conduct happened in or out of litigation constitutes part of the ''totality ofthe 

circumstances" to be considered by a court. 

The irreconcilability ofdefendant's restrictive contention with our law is further evidenced 

byParsons' recognition and ratification ofWest Virginia's "long-established law" regarding waiver, 

particularly as set forth by Justice Davis in Potesta v. United States Fid & Guar. Co., 202 W. Va. 

308,504 S.E.2d 135 (1998). 

As we have stated, "[t]he doctrine of waiver focuses on the conduct of the party 
against whom waiver is sought, and requires that party to have intentionally 
relinquished a known right. There is no requirement of prejudice or detrimental 
reliance by the party asserting waiver." Potesta, 202 W. Va. at 315-16, 504 S.E.2d 
at 142-43. 

785 S.E.2d 844,854,237 W. Va. 138, 148. 

Potesta says nothing of focusing on the existence of litigation. Rather, as Parsons picks up, the 

focus is to be on whether the party did or did not relinquish a known right, however and whenever 

that may have occurred. An insurance coverage case, the framing ofPotesta's holding makes it clear 

that litigation can follow the conduct that constitutes waiver. 

First, we hold that there is no requirement that an insured have detrimentally relied 
upon an insurer's previously stated reason(s) for denying coverage in order to assert 
waiver to prevent the insurer, in subsequent litigation, from asserting other, 
previously unarticulated reasons for denying coverage. Rather, the insured must 
show, by clear and convincing evidence where waiver is implied, that the insurer 
intentionally and knowingly waived the previously unarticulated reason(s) for 
denying coverage. 

202 W. Va. 308, 317, 504 S.E.2d 135, 144 (underline added). 

The question is whether at the time ofthe conduct allegedly constituting waiver, whenever 

that occurred, defendant knew ofa right that it relinquished. Here that translates into whether, at the 

time defendant effectuated its decision to reverse its long-standing course ofperformance and deduct 

post -production monies from plaintiffs' royalties, it knew ofthe very broad arbitration provision that 
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charged it with the responsibility to have an arbitration panel ascertain and determine the propriety 

of doing so, and nevertheless opted to forego that procedure. While one can readily understand 

defendant's desire to avoid a substantive analysis under West Virginia law, its effort to inject an 

illusory restriction is unavailing. 

The only other West Virginia Supreme Court case cited by defendant, Citibank, NA. v. 

Perry, supra, also focused upon in-litigation conduct, but like in Parsons, nowhere was it hinted that 

pre-litigation conduct is beyond analytical reach. Nowhere did the Supreme Court reject evidence 

of waiver conduct for having occurred prior to the commencement of the suit. As the Court 

reflected, the test on waiver remains whether a party intentionally relinquished a known right, 

whenever that occurred. 

The extra-jurisdictional cases dredged up by defendant likewise do nothing to help its cause. 

Welborn Clinic v. Medquist, Inc., a 2002 Seventh Circuit case from Indiana, involved claims that the 

defendant engaged in "foot dragging" conduct both before and after the commencement ofthe breach 

ofcontract suit that constituted implied waiver ofthe arbitration provision. 301 F.3d 634 (7th Cir. 

2002). The test on waiver employed by the court was similar to our own. "We will find waiver 

when "based on all the circumstances, the party against whom the waiver is to be enforced has acted 

inconsistently with the right to arbitrate." 301 F.3d 634,637. The court found there was no waiver, 

not based on some notion that pre-litigation conduct was ineligible, but rather based on a substantive 

assessment of the challenged conduct, both before and in litigation. "Here [defendant] moved to 

compel on June 23, 2000, less than eight months after its initial demand for payment was refused 

and less than eight weeks after the complaint was filed." 301 F.3d 634,637. Obviously, the court 

would not have weighed the import ofpre-suit delay had it been irrelevant. Yet, defendant holds this 

case forth. 
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Highlands Wellmont Health Network v. John Deere Health Plan, also cited by defendant, is 

no different. 350 F.3d 568 (6th Cir. 2003). In addressing whether pre-suit communications 

concerning the parties' dispute, which the court characterized as efforts to "stare down" the other 

side in the hope it simply gives up, amounted to waiver ofthe arbitration provision, the court found 

that it did not, but again, it was upon weighing the evidence substantively, like in all the other cases. 

While the facts of Highlands differ so much from our own to be of no comparative use, it is 

nevertheless helpful in demonstrating that a waiver analysis substantively assesses pre-litigation 

conduct, meaning it carries the potential for waiver. Yet, defendant holds the case forth. 

Servpro Intellectual Prop. v. Stellar Emarketing, Inc., which defendant contends to be 

"particularly instructive", pulled from the shelves ofTennessee law, is no different. 2016 U.S. Dist. 

LEXIS 163556 (M.D. Tenn. Nov. 28, 2016). The court weighed pre-litigation delay (again, with 

facts far different than our own), and found it did not amount to waiver. 

Curiously, in a footnote at Page 14 of its Petition, defendant concedes there just might 

possibly be at least one situation where pre-litigation conduct might amount to waiver-when a party 

"categorically refuses to participate" in arbitration. Plaintiffs agree that such a scenario can amount 

to waiver, but not because ofsome exception-triggering nature ofthe conduct. Rather, it is because 

the conduct, considered within the totality of circumstances, demonstrated the party intentionally 

relinquished a right. 

Defendant seems to have left even itself unconvinced ofits legal argument, for it posits that 

"even ifpre-litigation conduct could as a general matter waive a right to arbitrate," it did not happen 

here, contending plaintiffs are merely claiming by virtue of a breach of contract defendant has 

waived arbitration. (pet., p. 15) This is a mis-characterization of the matter. We are not dealing 
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with a late payment. We are not dealing with mere mis-performance ofa duty both sides agree exists 

under the plain language ofthe contract. We are dealing with a unilateral re-writing ofthe contract 

in mid-term, with a complete reversal ofa long-established course ofdealing, to plaintiffs' detriment, 

on one of the most material ofprovisions-plaintiffs' royalty payments. 

More importantly, we are dealing with an arbitration provision which was intentionally 

written to be as broad as possible, far broader than what is typically seen. It does not call for 

arbitration involvement on "litigation", nor on "a dispute", but rather whenever a "question" exists 

"concerning this lease or performance." 

Defendant asserts plaintiffs are taking improper liberties with the phraseology of the 

arbitration provision, contending that the word "questions" in common and customary usage is 

synonymous with "disputes". (pet. p. 16) True, a question can easily encompass a dispute, but it 

is certainly broader than that. As defendant concedes, a question can be "amatter to be determined", 

which is concept consistent with the remaining language of the provision. This does not require 

any active and mutual engagement in a dispute as condition precedent to obligatory arbitration. 

Plaintiffs are not engaging in word distortion; rather, it is defendant that is bending the 

language to fit its quest. However, having stepped into the shoes of the drafter of the provision, it 

is against defendant that ambiguities and uncertainties are to be construed. 

[W]e have long held that III[u ]ncertainties inan intricate and involved contract 
should be resolved against the party who prepared it.' Syllabus Point 1, Charlton v. 
Chevrolet Motor Co., 115 W. Va. 25,174 S.E. 570 (1934)." Syllabus Point 8, Estate 
ofTawney supra. See also, Combs v. McLynn, 187 W. Va. 490, 493, 419 S.E.2d 903, 
906 (1992); Hays and Co. v. Ancro Oil &Gas, Inc., 411 S.E.2d 478, 480,186 W. Va. 
153, 155 (1991); Smith v. Municipal Mut. Ins. Co., 289 S.E.2d 669, 671-672 169 W. 
Va. 296, 301 (1982); Nisbet v. Watson, 251 S.E.2d 774, 780, 162 W. Va. 522, 530 
(1979); and Henson v. Lamb, 120 W. Va. 552, 199 S.E. 459 (1938). 

Jochum v. Waste Mgmt. ofW. Va., Inc., 224 W. Va. 44,49,680 S.E.2d 59,64 (2009). 
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As seen time and time again, a corporate lessee puts a grossly broad arbitration provision in 

a lease, knowing that any and every conceivable complaint the landowner lessor might ever have is 

caught by it. How often it is that lessor landowners bemoan being forced into arbitration over 

matters having only the slightest connection to the subject matter of a contract. However, as they 

are judicially told, that is the breadth ofthe provision in the contract they agreed to, and so they are 

stuck with it. The sword has two edges however, and here the provision is so broad that it obligates 

the lessee to have arbitrators determine whether it can alter its performance on the royalty payment 

calculations. While defendant calls this absurd, it is what the contract, which the lessee wrote, calls 

for. There is no injustice here. Just the opposite in fact, perhaps with a tinge of irony. 

Desperately looking for help, defendant resorts to the misleading contention that the 

plaintiffs' and Trial Court's interpretation ofthe arbitration provision is "at odds" with that ofother 

courts which have enforced the very same provision. (pet., P. 18) Defendant then cites to three 

decisions, one being from the Northern District of West Virginia Federal Court, and states in the 

negative that not one ofthem found that a party waived its right to arbitration by unilaterally acting 

under the lease. Hellerv. TriEnergy, Inc., 2012 U.S. Dist. LEXIS 94003,2012 WL2740870 (N.D. 

W. Va. July 9, 2012); Robbins v. Chesapeake Appalachia, LLC, 2012 U.S. Dist. LEXIS 171414 

(M.D. Pa. Dec. 3,2012); Hope Christian Fellowship v. Chesapeake Energy Corp., 2016 U.S. Dist. 

LEXIS 135737 (N.D. Ohio Sept. 29, 2016). This would be a stunning revelation worthy of serious 

attention had any ofthese cases addressed the issue ofarbitration waiver even in the slightest degree. 

In truth, not one of these cases involved any contention that the arbitration provision had been 

waived, let alone by "unilateral" performance modification. Rather, other issues, such as scope of 

the arbitration provisions and unconscionability, were the objects ofjudical analysis. Consequently, 
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it is true that none ofthese courts found a party to have committed waiver by unilaterally acting, just 

as none of them found a party is free to unilaterally act in defiance of the arbitration provision. 

Frankly, for defendant to argue these decisions are substantively "at odds" with plaintiffs' 

contentions is alarming. 

As to the evidence ofrecord supporting the Trial Court's ruling, attached and incorporated 

into plaintiffs' Complaint Seeking Declaratory Judgment is the March 26, 2016, e-mail from 

defendant's Land Ownership Representative, Mary Mazdra, substantively admitting that defendant 

unilaterally detemrined to change its performance respecting paying royalties. 

Chevron recently completed a review ofits royalty payment practices regarding post
production costs for West Virginia. Effective with January 2016 productions, 
Chevron will be allocating these costs proportionately to interest owners where 
permitted under the terms of the oil and gas lease or other written agreement 
governing the interest. ... 

(App.7a, l1a) 


This is of course evidence that a Trial Court can consider in ruling upon a motion to dismiss. See, 


Forshey v. Jackson, 222 W. Va. 743, 671 S.E.2d 748 (2008). It was in the record for the Trial 


Court's consideration, and its import in showing unilateral conduct on the part of defendant was 


never challenged. 


Only now, on appeal, does defendant complain that unilateral action evidence is lacking. Not 

only is defendant's current implication that it did not act unilaterally in deducting costs belied by the 

record, it is too late to raise the contention now, for the first time, on appeal. As this High Court 

emphasized in Kronjaeger v. Buckeye Union Ins. Co., 

We frequently have held that issues which do not relate to jurisdictional 
matters and which have not been raised before the circuit court will not be considered 
for the first time on appeal to this Court. See, e.g., SyI. pt. 2, in part, Trent v. Cook, 
198 W. Va. 601,482 S.E.2d 218 (1996) ("'The Supreme Court ofAppeals is limited 
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in its authority to resolve assignments ofnonjurisdictional errors to a consideration 
of those matters passed upon by the court below[.J' Syl. Pt. 6, in part, Parker v. 
Knowlton Const[r). Co., Inc., 158 W. Va. 314,210 S.E.2d 918 (1975)."); Syl. pt. 2, 
in part, State v. Francisco, 199 W. Va. 223, 483 S.E.2d 806 (1996) (per curiam) 
("This Court will not pass on a nonjurisdictional question whichhas not been decided 
by the trial court in the first instance." (Citations omitted).); Whitlow v. Board of 
Educ. ofKanawha County, 190 W. Va. 223,226,438 S.E.2d 15, 18 (1993) ("Our 
general rule in this regard is that, when nonjurisdictional questions have not been 
decided at the trial court level and are then first raised before this Court, they will not 
be considered on appeal. II (Citations omitted).); Michigan Nat'l Bank v. Mattingly, 
158 W. Va. 621, 626,212 S.E.2d 754, 757-58 (1975) ("This Court will not consider 
nonjurisdictional questions not acted upon by the trial court." (Citation omitted).). 
See generally IB Michie's Jurisprudence Appeal and Error § 242 (1995) (liThe 
supreme court of appeals will not consider questions not yet acted on by the lower 
court in the case." (Footnote omitted).). C£ Loar v. Massey, 164 W. Va. 155, 
159-60,261 S.E.2d 83, 86-87 (1979) ('''It has always been necessary for a party to 
object or except in some manner to the ruling of a trial court, in order to give said 
court an opportunity to rule on such objection before this Court will consider such 
matter on appeal.'" (quoting Konchesky v. S.J. Groves & Sons Co., Inc., 148 W. Va. 
411,414, 135 S.E.2d 299,302 (1964) (citations omitted))). 

200 W. Va. 570, 585,490 S.E.2d 657, 672 (1997). 

As a last ditch effort to upset the Trial Court's waiver ruling, defendant suggests that by 

stating "courts presume that the parties intend arbitrators, not courts, to decide disputes about the 

meaning and application ofparticular procedural preconditions for the use ofarbitration", the United 

States Supreme Court has held that waiver and other gateway or pre-condition issues should be taken 

to the arbitrators for resolution. (pet., p. 21; citing to BG Group P LC v. Republic ofArg., 134 S. Ct. 

1198, 188 L. Ed. 2d 220 (2014)). In almost the same breadth, at footnote 5 of Petition Page 22, 

defendant recites the Third Circuit Court of Appeals' statement that the Supreme Court did not 

intend to upset the traditional manner courts have handled issues of waiver. Ehleiter v. Grapetree 

Shores, Inc., 482 F.3d 207 (3d Cir.2007). 

There is little need to tarry long with this argument. By observing that courts generally 

presume that parties intend arbitrators shall resolve pre-condition issues, the Supreme Court was not 
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dictating that states are compelled to leave such matters to arbitrators. Certainly, something 

mandatory cannot at the same time be presumed. The Supreme Court comment does not preempt 

West Virginia's Supreme Court from prescribing, as it has done, that "a state court may assess 

whether an arbitration agreement is unenforceable under general principles of state law, "such as 

laches, estoppel, waiver, fraud, duress, or unconscionability."" Parsons, supra, 785 S.E.2d 844, 852, 

237 W. Va. 138, 146. 

As Parsons well discusses, in addressing the enforceability of arbitration provisions and 

matters such as waiver and unconscionability, courts are analyzing and reconciling matters of state 

contract law. 

[F]ederal and West Virginia courts may refuse to enforce an arbitration agreement 
"upon such grounds as exist at law or in equity for the revocation of any contract." 
9 U.S.C. § 2; see also W. Va. Code § 55-10-8 [2015] An arbitration agreement "is 
valid, enforceable and irrevocable except upon a ground that exists at law or in equity 
for the revocation of a contract."). We summarized the law in this way: 

Under the Federal Arbitration Act, 9 U.S.C. § 2, a written provision 
to settle by arbitration a controversy arising out of a contract that 
evidences a transaction affecting interstate commerce is valid, 
irrevocable, and enforceable, unless the provision is found to be 
invalid, revocable or unenforceable upon a ground that exists at law 
or in equity for the revocation of any contract. 

Syllabus Point 6, Brown v. Genesis Healthcare Corp., 228 W. Va. 646, 724 S.E.2d 
250 (2011). Hence, a state court may assess whether an arbitration agreement is 
unenforceable under general principles ofstate law, "such as laches, estoppel, waiver, 
fraud, duress, or unconscionability." Syllabus Point 9, Id. (emphasis added). "To be 
clear, this list is not exclusive. Misrepresentation, duress, mutuality ofassent, undue 
influence, or lack of capacity, if the contract defense exists under general common 
law principles, then it may be asserted to counter the claim that a ... provision binds 
the parties. Even lack of consideration is a defense." Geological Assessment & 
Leasing v. O'Hara, 236 W. Va. 381, 387, 780 S.E.2d 647,653 (2015). 

785 S.E.2d 844, 852,237 W. Va. 138, 146. 
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Under West Virginia's analytic framework, waiver is not segregated from the other invalidation 

grounds, including unconcionability, and left to arbitrators to address. It requires the judicial 

treatment that courts uniquely can deliver. Were there a flat Supreme Court prohibition against 

having courts resolve issues ofwaiver associated with pre-litigation conduct, then it would be hard 

to explain why so many of the cases cited by defendant's Petition involved courts doing just that. 

Moreover, defendant never contended to the Trial Court that waiver was for arbitrators to 

resolve, and so the plea should not now be heard. 

C. The Arbitration Provision Is Unconscionable and Therefore Unenforceable 

Separate from their waiver argument, plaintiffs contended below that the arbitration provision 

is unenforceable under principles of unconscionability. While the Trial Court did not rule on 

unconscionability, it is proper for this Honorable Court on appeal to address such grounds, and they 

too provide a basis for denying defendant's motion to compel arbitration. 

This Court may, on appeal, affirm the judgment of the lower court when it appears 
that such judgment is correct on any legal ground disclosed by the record, regardless 
of the grOlmd, reason or theory assigned by the lower court as the basis for its 
judgment. 

McJunkin Corp. v. West Va. Human Rights Comm'n, 179 W. Va. 417,423,369 S.E.2d 720, 726 
(1988). 

The West Virginia Supreme Court thoroughly set forth set forth the central standards of 

unconscionability in Brown v. Genesis Healthcare Corp., 724 S.E.2d 250,228 W. Va. 646 (2011). 

The Court recognized two components to the concept, a procedural one and a substantive one. 

Procedural unconscionability is concerned with inequities, improprieties, or 
unfairness in the bargaining process and formation of the contract. Procedural 
unconscionability involves a variety of inadequacies that results in the lack of a real 
and voluntary meeting ofthe minds ofthe parties, considering all the circumstances 
surrounding the transaction. These inadequacies include, but are not limited to, the 
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age, literacy, or lack ofsophistication ofa party; hidden or unduly complex contract 
terms; the adhesive nature of the contract; and the manner and setting in which the 
contract was formed, including whether each party had a reasonable opportunity to 
understand the terms of the contract. 

724 S.E.2d 250,261,228 W. Va. 646, 657. 

**** 

Substantive unconscionability involves unfairness in the contract itself and whether 
a contract term is one-sided and will have an overly harsh effect on the disadvantaged 
party. The factors to be weighed in assessing substantive unconscionability vary with 
the content of the agreement. Generally, courts should consider the commercial 
reasonableness of the contract terms, the purpose and effect of the terms, the 
allocation of the risks between the parties, and public policy concems. 

724 S.E.2d 250,262,228 W. Va. 646,658. 

The Court also has recognized there often is no bright line between what is substantively and what 

is procedurally offensive. 

Procedural and substantive unconscionability often occur together, and the line 
between the two concepts is often blurred. For instance, overwhelming bargaining 
strength against an inexperienced party (procedural unconscionability) may result in 
an adhesive form contract with terms that are commercially unreasonable 
(substantive unconscionability). 

State ex reI. RichmondAm. Homes ofW Va., Inc. v. Sanders, 228 W. Va. 125, 136, 717 S.E.2d 909, 
920 (2011). 

Determining unconscionability necessitates an examination ofthe prevaili!lg circumstances 

on a case by case basis, for the same contractual provision might under certain circllllstances be 

unconscionable but fully proper under others. As Sanders emphasized, "[E]very case in which the 

issue ofan unconscionable adhesion contract is raised must be examined on the basis ofthe language 

of that particular contract in conjunction with the specific facts surrounding the dispute." 228 W. 

Va. 125, 139, 717 S.E.2d 909, 923. In accordance with this understanding, and citing to Justice 
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Harshbarger's concurring opinion in McGinnis v. Cayton, 173 W. Va. 102,312 S.E.2d 765 (1984), 

the Court in Brown stated, "Whether an unconscionable bargain occurred 'is usually evaluated as 

ofthe time a contract is written, but not always .... In this everchanging world one must be sensitive 

to the need to evolve rules to fit changed circumstances. "I 724 S.E.2d 250, 284, 228 W. Va. 646, 

680. 

Justice Harshbarger's thoughtful explication in McGinnis indicates the challenge posed to 

Courts in creating a workable rule for determining unconscionability ofsufficient nature and weight 

so as to upset a contract. In apparently the same appreciation of this difficulty, while the Court in 

Brown stated both procedural and substantive elements are required, it made it clear both do not need 

to exist in equal portion. 

A contract term is unenforceable if it is both procedurally and substantively 
unconscionable. However, both need not be present to the same degree. Courts 
should apply a "sliding scale" in making this determination: the more substantively 
oppressive the contract term, the less evidence of procedural tillconscionability is 
required to come to the conclusion that the clause is unenforceable, and vice versa. 

724 S.E.2d 250,262,228 W. Va. 646, 658. 

Under the unique circumstances ofthe present case, it is substantive unconscionability which 

is overwhelming. While plaintiffs submit there is sufficient comparative evidence of procedural 

unconscionability to judicially negate the arbitration provision, even were there none, it would 

certainly be within the spirit of our law, and consistent with the fairness rationale underlying the 

entire analysis, to reach the same result. 

It is noteworthy that virtually all, if not literally all, West Virginia Supreme Court 

unconscionability decisions wherein the Court ultimately held there to be no procedural 

unconscionability nevertheless proceeded to analyze substantive unconscionability, which would 

make little sense ifthe Court felt there can never be a case where substantive unconscionability alone 
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might be sufficient to negate arbitration. Instead, these decisions would have ended at the point of 

fmding no procedural unconscionability. 

For our case it is proper to begin with the evidence ofsubstantive unconscionability, although 

we do start with the 2010 commencement ofthe parties' contract as between Grace Bonar and John 

Bonar as lessors, and TriEnergy Holdings, LLC as lessee. Although, as John Bonar's affidavit 

indicates, neither he nor his mother is sophisticated or experienced in negotiating contracts, (App. 

183a) they insisted on language in the contract which expressly precluded 

deduction of any costs incurred by Lessee or its affiliates to gather, transport, 
compress, dehydrate or otherwise treat such gas prior to the point ofcustody transfer 
into pipelines or other facilities owned by a regulated utility or pipeline company or 
a non-affiliated third party. 

One may assume Tri-Energy harbored only good intentions in agreeing to this language, for it never 

ran afoul ofthe prohibition. Indeed, had it contrary intentions, it could not simply have left the door 

to deductions open by leaving the contract silent on the matter; rather, under well-established West 

Virginia law, it would have needed to include language expressly and comprehensively calling for 

deductions. 

If an oil and gas lease provides for a royalty based on proceeds received by 
the lessee, unless the lease provides otherwise, the lessee must bear all costs incurred 
in exploring for, producing, marketing, and transporting the product to the point of 
sale. 

Wellman v. Energy Res., Inc., 210 W. Va. 200, 203, 557 S.E.2d 254,257 (2001). 

As a related legal principle, 

Language in an oil and gas lease that is intended to allocate between the lessor 
and lessee the costs ofmarketing the product and transporting it to the point of sale 
must expressly provide that the lessor shall bear some part of the costs incurred 
between the wellhead and the point of sale, identify with particularity the specific 
deductions the lessee intends to take from the lessor's royalty (usually 118), and 
indicate the method of calculating the amount to be deducted from the royalty for 
such post-production costs. 

Estate o/Tawney v. Columbia Natural Res., LLC, 219 W. Va. 266,268,633 S.E.2d 22,24 (2006). 
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All was seemingly well until nearly six years ~to the contract, when defendant Chevron 

stood in Tri-Energy's shoes. Then, unilaterally and without any re-negotiation or forewarning, 

Chevron started taking deductions from plaintiffs' royalties. According to Chevron's representative 

Mary Mazdra, the decision to do so was across the board in West Virginia. CAppo IIa) While she 

stated the deductions would occur only where the leases permitted, defendant's conduct respecting 

plaintiffs' lease shows that to be an illusory pre-condition. 

While the brazenness ofthis misconduct seems to beg for litigation, Chevron is far smarter 

than that. Knowing that arbitration provisions pervade its contracts, defendant exacted cost 

deductions which are small, so small in fact that it would be economically non-feasible, foolhardy 

even, to engage in arbitration over it. 

As evidenced below, at the time the Complaint was filed, only $2,266.00 in deductions were 

in controversy. The Complaint presents no tort claims whatsoever, but only seeks a judicial 

declaration of the impropriety of the deductions and the return of the taken monies. Therefore, in 

gauging the amount in controversy, $2,266.00 is the amount to consider, not some speculative 

amount ofdeductions that may end up being ultimately taken off into the contractual future. 

Perhaps no better repository oflaw exists on the issue than the federal case law analyzing the 

"amount in controversy" for purposes ofdetermining federal court diversity jurisdiction. There one 

fmds guidance on determining the official value of a case involving a contract that calls for 

continuing payments in the future. As this law holds, even though a judgment would be 

determinative ofthe parties' respective rights and obligations regarding future payments, the amount 

in controversy is confined to that amount due and owing as ofthe time the suit is commenced. As 

the United States Supreme Court observed in Aetna Casualty & Surety Co. v. Flowers: 
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If this case were one where judgment could be entered only for the 
iristallments due at the commencement of the suit [citation omitted], future 
installments could not be considered in determining whether the jurisdictional 
amount was involved, even though the judgment would be determinative ofliability 
for future installments as they accrued. [citations omitted.] 

330 U.S. 464, 67 S. Ct. 798, 91 L. Ed. 1024 (1947). 


Far more recently, yet with reliance on Flowers, the United States Court of Appeals for the Third 


Circuit likewise stated: 


Where a plaintiff brings a suit for payment of money as part of an ongoing 
and continually accruing obligation, such as an installment contract, the amount in 
controversy is generally limited to the amount then due and owing, even if a 
judgment would have collateral estoppel effects on liability for future payments. 

Dardovitch v. Haltzman, 190 F.3d 125, 135 (3d Cir.l999). 

Only when a party repudiates all rights to future payments in their entirety, such as by contending 

the contract lapsed or is invalid, might the future losses be considered in determining the value of 

the case. See, Flowers, supra, at 33 U.S., at 469; Dardovitch, supra, 190 F.3d, at 135. Such is not 

the case here, where both sides agree that the lease is valid with future payments to continue 

regardless ofthe outcome ofthe dispute. Further, the fact that the Complaint seeks a ruling which 

affects future payments does not serve to enhance what is considered to be the case's value. 

Chevron tacitly acknowledged this valuation method, and its outcome, by its decision to not 

attempt the removal ofthis action to the federal court although complete diversity does exist. The 

upshot of this is that the amount in controversy in this case, to be measured against the costs of 

arbitration, is $2,266.00. 

Comparing the stakes to the costs of arbitration results in a lopsided folly. The arbitration 

provision, which as we have seen above does not at all consider the nature or potential slightness of 

"any question" (it could go to a single royalty payment of $1, or the untimeliness of a single 
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payment, or really anything), calls for the hiring of no fewer than three arbitrators to resolve the 

"question", with your plaintiffs to equally split the arbitration costs with the corporate behemoth. 

As for the arbitrators, although the provision does not subjugate plaintiffs to the American 

Arbitration Association rules, or to any forum or manner for their selection, nothing in the provision 

prohibits Chevron from choosing a person from literally anywhere in the country, at whatever hourly 

rate that arbitrator may attempt to impose, perhaps with a hefty retainer. 

As plaintiffs argued below, the Trial Court is well familiar with and may per West Virginia 

Rule ofEvidence 201 take judicial notice ofthe local hourly rates for lawyers. Even should all three 

ofthe arbitrators be lawyers whose practice terrains encompass Marshall County, then still the going 

hourly rate may be from $250-$500 per hour. Even though this dispute is straightforward, it can be 

conservatively anticipated that with three lawyers communicating with counsel for the parties, 

familiarizing themselves with the facts and the law, communicating and perhaps physically meeting 

among themselves, convening any hearings, receiving and weighing any evidence, and rendering 

their determination, costs could easily reach or exceed $40,000.00. 

Eric Gordon, Esquire, is a Marshall County lawyer with the law fInn of Berry, Kessler, 

CrutchfIeld, Taylor and Gordon, and devotes a substantial portion ofhis practice to transacting and 

litigating oil and gas lease matters. As his Affidavit CAppo 116a) attests, he has taken a local contract 

dispute involving an oil and gas lease through the arbitration process. Unlike in the instant case, Mr. 

Gordon's clients sought the tennination of the lease. The costs Mr. Gordon's clients bore for that 

arbitration process amounted to $46,290.48, exclusive of costs for experts and depositions. While 

no case is exactly like any other, this evidence reliably supports plaintiffs' expectation on what the 

costs of arbitration are, or at least just how overwhelming they would be compared to the amount 

legally at stake. 
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As Sanders, supra, teaches, a court should find an arbitration provision unconscionable when 

the costs of the arbitration process are disproportionately high measured against the amount in 

controversy. 

Ifan agreement to arbitrate imposes high costs that might deter a litigant from 
pursuing a claim, a trial court may consider those costs in assessing whether the 
agreement is substantively unconscionable. As the Supreme Court recognized, "[ t ]he 
existence of large arbitration costs could preclude a litigant ... from effectively 
vindicating her ... rights in the arbitral forum." "[I]t is not only the costs imposed 
on the claimant but the risk that the claimant may have to bear substantial costs that 
deters the exercise ofthe constitutional right ofdue process." In Syllabus Point 4 of 
State ex reI. Dunlap v. Berger, we held that a trial court could consider those high 
costs in its unconscionability analysis: 

Provisions in a contract of adhesion that if applied would impose 
unreasonably burdensome costs upon or would have a substantial 
deterrent effect upon a person seeking to enforce and vindicate rights 
and. protections or to obtain statutory or common-law relief and 
remedies that are afforded by or arise under state law that exists for 
the benefit and protection of the public, are unconscionable; unless 
the court determines that exceptional circumstances exist that make 
the provisions conscionable. In any challenge to such a provision, the 
responsibility of showing the costs likely to be imposed by the 
application of such a provision is upon the party challenging the 
provision; the issue of whether the costs would impose an 
unconscionably impermissible burden or deterrent is for the court. 

228 W. Va. 125,137-138, 717 S.E.2d 909, 921-922. 

There can be no sincere doubt over whether the costs of arbitration here are so prohibitive 

that plaintiffs' ability to obtain vindication is vitiated. It is financially perverse to spend more than 

$40,000.00 to get less than $5,000.00. The plaintiffs should not be compelled to spend more than 

$40,000.00 on a Chevron self-manufactured $2,266.00 dispute. While that very fact may be what 

has emboldened Chevron to take plaintiffs' small royalties, our law finds it intolerable. Clearly, all 

of defendant's conduct demonstrates a terrible amount of substantive unconscionability. 
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Turning to procedural unconscionability, as a preliminary matter, while Supreme Court 

decisions have found a lack ofsophistication, or disparity ofbargaining power, standing alone to fall 

short ofproviding sufficient proof ofprocedural unconscionability, they remain relevant facts for 

consideration. When the additional unique circumstances ofthis case are considered, there is enough 

procedural unfairness on our "sliding scale" to negate the arbitration provision. Moreover, this case 

is one where, to an extent, the lines between what is procedural and what is substantive blur. One 

cannot appreciate the procedural unfairness without realizing it is tied to defendant's leveraging the 

arbitration provision to accomplish what is a commercially unreasonable result respecting royalties. 

As John Bonar's affidavit attests, there were no discussions with Tri-Energy at all 

concerning arbitration, nothing as to its nature and characteristics, and nothing to indicate how 

arbitration processes would differ from having any dispute resolved by the Circuit Court ofMarshall 

County. More critically, nothing was said concerning the black hole impact of the arbitration 

language, how every question would be subject to its gravitational pull. The Bonars nevertheless 

did make a serious effort to protect themselves, for they insisted on having the royalties provision 

clearly preclude any costs deductions. What they did not know, and what they cannot be charged 

with knowing, is that Chevron would simply ignore the language ofthe royalty provision, completely 

change its course ofperformance, and force Bonars into arbitration to have the plain language ofthe 

royalties provision enforced. There sits the procedural unconscionability. In other words, never 

would even these unsophisticated folks have agreed to resort to arbitration to have such a wrong 

righted. What defendant is now attempting amounts to a hidden or surprise contract machination 

that runs its impropriety back to formation of the contract. It involves an element of procedural 

unconscionability. 
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What is procedurally unconscionable is tied to what is substantively unconscionable, and this 

is one of those scenarios Brown pre-visaged when it stated unconscionability cannot always be 

evaluated at the contract's commencement. It is only under these circumstances of defendant's 

intentional creation that the bargaining process and formation of the contract turns unfair. 

Consequently, some degree ofprocedural unconscionability is found. However, should this 

Honorable Court disagree, then the result should nonetheless be the same, with modified law holding 

that a sufficiently high degree of substantive unconscionability renders a further fmding of 

procedural unconscionability unnecessary. 

VI. CONCLUSION 

Chevron was required, by its own lease provision, to initiate arbitration proceedings against 

each and every leaseholder before deducting costs from their royalties. However, Chevron 

intentionally ignored the arbitration provision and unilaterally deducted costs. Obviously, Chevron 

did not want to incur the arbitration costs for every lease it was going to deduct costs, so Chevron 

unilaterally deducted costs with the hopes and expectations that only a few, ifany, would challenge 

the improper conduct, thereby increasing the profits to this corporate entity. Chevron's conduct 

cannot be condoned. These acts by Chevron constitute waiver of the arbitration provision. 

Moreover, its attempt to now leverage the arbitration provision. against plaintiffs reeks of 

unconscionability, both procedural and substantive. 

For the reasons stated herein, plaintiffs/respondents pray that the decision ofthe Trial Court 

determining waiver be upheld or, in the alternative, that the Court find the arbitration provision to 

be negated on grounds of unconscionability. 
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