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ARGUMENT 

In their principal brief, the Bonar Owners raise three discernible points, 

which are addressed below. 

First, the Bonar Owners argue that waiver of an arbitration clause can, in 

fact, be based on pre-litigation conduct, but then cite no relevant authority for that 

point. They instead argue that Chevron's position-i.e., waiver of an arbitration 

agreement is limited to situations when a party engages in significant litigation-is 

·"illogical." Not so. Arbitration is a dispute-resolution provision. It makes perfect 

sense that courts have found that a party intentionally waives that dispute

resolution provision when it engages in another form of dispute resolution-i.e., 

litigation. But there is no support for the notion that a party can waive an 

arbitration clause by engaging in something other than a different form of dispute 

resolution, including, as relevant here, simply performing under the contract at 

issue. Pre-litigation or non-litigation conduct has never been viewed by this Court 

as constituting an intentional relinquishment of the right to arbitrate. 

Second, the evidentiary burden for waiver is heavy, and the Bonar Owners 

fail to point to evidence that satisfies that burden. It is the Bonar Owners' burden 

to prove "the voluntary, intentional relinquishment of a known right." Parsons v. 

Halliburton Energy Servs. Inc., 237 W. Va. 138, 144, 785 S.E.2d 844, 850 (2016). They 

must prove that Chevron "acted inconsistently with the right" to arbitrate. Parsons, 

237 W. Va. at 148. They fail to identify sufficient evidence of conduct by Chevron 

that is inconsistent with the right to arbitrate disputes between the parties. In 

their brief, the Bonar Owners cite only to an email from a Chevron representative, 
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in which Chevron informed the Bonar Owners of the cost deductions it intended to 

take in calculating royalties. Respondents' Brief, p. 15. The email says nothing 

about arbitration or dispute resolution of any kind. This email is evidence that 

Chevron intended to and did perform in accordance with its interpretation of the 

lease, not that Chevron was acting inconsistently with its right to arbitrate. 

Third, as an alternate ground for affirmance, the Bonar Owners argue that 

the arbitration agreement is unconscionable. Chevron already addressed this 

argument in its opening brief, and so will not repeat its prior arguments. The only 

additional point to note is that the Bonar Owners make clear that they cannot 

establish procedural unconscionability, which is a necessary element for them to 

prove unconscionability. 1 Indeed, the Bonar Owners appear to concede that they 

have no basis for procedural unconscionability, and"ask that this Court change the 

law and adopt a "modified law holding that a sufficiently high degree of substantive 

1 See Nationstar Mortg., LLC v. West, 237 W. Va. 84, 88, 785 S.E.2d 634,638 
(2016) (the burden of proving unconscionability "rests with the party attacking the 
contract.") (quoting Brown ex rel. Brown v. Genesis Healthcare Corp., 228 W.Va. 
646,680, 724 S.E.2d 250, 284 (2011), rev'd on other grounds sub nom; Marmet 
Health Care Center, Inc. v. Brown, 132 S. Ct. 1201 (2012) (per curiam» ("Brown l'); 
Brown v. Genesis Healthcare Corp., 228 W.Va. 646,681, 724 S.E.2d 250, 285 (2011) 
("Under West Virginia law, we analyze unconscionability in terms of two component 
parts: procedural unconscionability and substantive unconscionability."); Dan Ryan 
Builders, Inc. v. Nelson, 230 W.Va. 281, 289, 737 S.E.2d 550,558 (2012) ("To be 
unenforceable, a contract term must-at least in some small measure-be both 
procedurally and substantively unconscionable." (emphasis added»; Blackrock 
Capital Inv. Corp. v. Fish, 2017 W. Va. LEXIS 281, *fn. 22, 2017 WL 1547686 (April 
24,2017) (contrasting the unconscionability law of New York and West Virginia, 
and stating that New York-but not West Virginia-has held in exceptional 
circumstances that a contract can be unconscionable based on substantive 
unconscionability alone). 
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unconscionability renders a further finding of procedural unconscionability 

unnecessary." Respondents' Brief, p. 27. 

Regarding procedural unconscionability, the Bonar Owners argue: (i) that no 

one from Tri-Energy (the original lessee) explained to Mr. Bonar the "nature and 

characteristics" of arbitration when he entered into the lease in 2010; and (ii) that· 

Chevron's later taking of cost deductions in 2016 in calculating royalties "amounts 

to hidden or surprise contract machination that runs its impropriety back to 

formation of the contract." Respondents' Brief, p. 26. Neither of these arguments is 

supportable. 

Courts routinely reject the argument that failing to explain and discuss the 

arbitration clause is grounds for procedural unconscionability. See Dytko v. 

Chesapeake Appalachia, LLC, No. 5:13-cv-150, 2014 WL 2440496, at *5 (N.D. W.Va. 

May 30, 2014) (finding no procedural unconscionability and noting that "there is no 

requirement that one party must explain the terms of the contract to the other" and 

that "while the plaintiffs imply that the defendant should have explained what 

arbitration was, the defendant was not under any obligation to do SO.").2 And the 

taking of cost deductions by Chevron in 2016 relates to performance of the contract, 

not the formation of the 2010 lease between Tri-Energy and the Bonar Owners. It, 

therefore, cannot concern any issue bearing on procedural unconscionability. See 

The Bonar Owners' implication that Mr. Bonar was not a sophisticated 
person is belied by their concession that he ably negotiated specific contract 
provisions for his own benefit. Respondents' Brief, at 26 ("The Bonars nevertheless 
did make a serious effort to protect themselves, for they insisted on having the 
royalties provision clearly preclude any costs deductions."). 
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Brown I, at Syllabus 17 (recognizing that procedural unconscionability relates to 

"inequities, improprieties, or unfairness in the bargaining process and formation of 

the contract" (emphasis added»; see also Respondents' Brief, p. 1 (conceding that 

"Chevron itself did not engage in any of the interactions leading to the parties' entry 

into the contract... ). 
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CONCLUSION 


For the foregoing reasons and those in Chevron's principal brief, Chevron 

respectfully requests that this Court reverse the Circuit Court's decision, and 

remand with instructions to compel the Bonar Owners to arbit te.~.~~ 

June 9, 2017 
J. Nicholas jan 
K&L Gates LLP 
K&L Gates Center 
Pittsburgh, P A 15222 
(412) 355-6500 (telephone) 
(412) 355-6501 (facsimile) 
nicholas.ranjan@klgates.com 

Counsel for Petitioner Chevron U.S.A Inc. 
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