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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

NO. 16-U66 

BILLY RAY LLOYD, 


Petitioner below, Petitioner, 

v. 

DAVID BALLARD, Warden 
Mt. Olive Correctional Complex 

Defendant below, Petitioner. 

RESPONDENT'S BRIEF 

Respondent, David Ballard, Warden, Mt. Olive Correctional Complex ("the State"), by 

counsel, Sarah B. Massey, Assistant Attorney General, responds to Petitioner's Brief. This Court 

should affirm the circuit court's denial of Petitioner's habeas petition. 

I. ASSIGNMENT OF ERROR 

Petitioner Billy Ray Lloyd ("Petitioner") asserts a single assignment of error: He claims 

that his trial counsel was constitutionally deficient. Specifically, Petitioner alleges that the circuit 

court erred in denying his Amended Petition for Writ of Habeas Corpus, as the preponderance of 

the evidence established that he was denied his constitutional right to affective assistance of 

counsel with respect to the insanity defense. Petitioner's claim is without merit. 

II. STATEMENT OF THE CASE 

1. Statement of facts. 

The facts adduced during the underlying proceedings are straightforward. On March 25, 

2013, at approximately 10:00 p.m., Detective Snider of the Clarksburg Police Department 



received a call from the 911 center advising him that an armed robbery had occurred and that he 

needed to respond. (Appendix, hereinafter "App." at 69). The 911 operator further indicated that 

the victim, an eighty-eight year old Mrs. Libby Stout, stated that "[Petitioner] made entry into the 

residence through the front door." (ld. at 69, 102, 152). Upon entry, the victim noticed that 

Petitioner "was armed with a knife and threatened to kill the victim and was demanding her 

money." (ld. at 69, 104). Petitioner also had his face covered with what appeared to be a sock; 

however, at some point during the robbery, he removed it. (ld. at 69, 104-05). During the 

robbery, Petitioner ended up cutting the victim on the hand. (ld. at 69, 106). He also "got the 

victim to open a lock safe box and took an unknown amount of cash and jewelry. (ld. at 69, 107

08). After the police officers arrived, they photographed the "scene of all the blood on the floors 

and furnishings." (ld. at 69, 97). The police officers then took a recorded statement from the 

victim while she was still being treated for her injuries at United Hospital Center. (ld. at 69). As 

the victim's statement reflects, she was sitting in her living room when Petitioner came "bursting 

into the house through the front door." (ld. at 69, 102). The victim also indicated that she did 

not know why Petitioner would do this to her as she was previously his landlord and thought 

they were good friends. (ld. at 69, 103). The next day, at approximately 11 :00 a.m., police 

officers noticed a gray Ford Ranger parked at a local Go Mart. (ld. at 70). It was determined 

that Petitioner was sitting in the vehicle as a passenger and his friend, Brian Yeager ("Mr. 

Yeager") was sitting in the driver's seat and Mr. Yeager's girlfriend, Tina Carroll ("Ms. 

Carroll"), was using a payphone. (ld. at 70). The Clarksburg Police Department arrested 

Petitioner and charged him with Robbery in the First Degree, Nighttime Burglary, and Assault 

During the Commission of a Felony. (ld. at 68). 
J 
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Mr. Yeager gave the police officers a recorded statement. (App. at 70). He told the 

police that he and his girlfriend, Ms. Carroll, picked up Petitioner at a local McDonald's and 

gave him a ride to Go Mart. In exchange, Petitioner gave Mr. Yeager a ring. (ld at 70). Mr. 

Yeager gave the police permission to search his vehicle, and the police found a "blue velvet bag 

sitting in the passenger floor board containing several pieces of jewelry." (ld at 70). On the 

way to jail, Petitioner stated, "boy when I do it, I do it big" and that "he just wanted to do his 15 

years and be done with it." (ld at 70). Upon arriving at jail, $126.00 was found in Petitioner's 

sock. (ld at 71). 

On March 27, 2013, Mr. Yeager returned to the police station because he "wanted to tell 

[the detectives] the rest of the story." (App. at 71). He informed the police that before going to 

Go Mart, he and Petitioner went to Gold Expert's pawn shop in Bridgeport. (ld). Petitioner told 

Mr. Yeager that he did not have an ID and needed Mr. Yeager to sell the bag of jewelry in the 

pawn shop that he had received from his grandmother's passing. (ld). They received $300.00 

from the sale. (ld.). The police officers gathered all the jewelry found in the vehicle and at the 

pawn shop and showed it to the victim. (ld at 71-72). The victim and her daughter identified 

the jewelry as belonging to her. (ld). 

According to Petitioner's version of the events, "[he] needed drugs. [His] victim was not 

to be home that night, so [he] went in to get money and she was home. No one was ever to get 

hurt. She grabbed [his] knife [he] had and cut herself on it. [He] got in the safe with a key and 

took the valuables and left." (App. at 72). 

2. Indictment, plea, and sentencing. 

During the May 2013 term, Petitioner was indicted on four (4) counts for crimes relating 

to these events: (1) burglary, in violation of West Virginia Code § 61-3-11; (2) robbery in the 
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first degree, in violation of West Virginia Code § 61-2-12(a); (3) assault during the commission 

of felony, in violation of West Virginia Code § 61-2-10; and (4) grand larceny, in violation of 

West Virginia Code § 61-3-13(a). (App. at 59-60). The circuit court appointed Jack Clark 

("Attorney Clark") of the Harrison County Public Defender's Office, an eX.perienced criminal 

defense attorney, to represent Petitioner. (Id. at 6). 

Pursuant to Petitioner's requ~sts, Attorney Clark and the State began negotiating a plea 

agreement. (App. at 176). Ultimately, Petitioner pled guilty on June 19,2013 to one (1) count 

of first degree robbery and one (1) count of assault during the commission of a felony. (Id. at 6, 

61-66, 132-63). In exchange, the State agreed to dismiss the two (2) additional felony charges of 

burglary and grand larceny. (Id. at 62). The State further agreed not to file a recidivist 

information against Petitioner l and would "stand silent during sentencing." (Id. at 6, 62-63). 

Specifically during these proceedings, Petitioner admitted to knowingly and purposefully 

robbing and assaulting his eighty-eight (88) year old friend and ex-landlord. (Id. at 159-60). As 

a part of the circuit court's colloquy with Petitioner, he affirmatively stated that he understood 

the various statutory penalties for each criminal conviction and for each count charged in the 

indictment. (ld. at 137-39). The circuit court and Petitioner also had the following exchange 

regarding counsel: 

Court: How have you and Mr. Clark gotten along? 

Petitioner: Very well. 

1 Pursuant to the Presentence Investigation Report, Petitioner has an extensive criminal history, 
ranging from 1996 to these subject events in 2013. CAppo at 72':'74). Furthermore, according to the report, 
Petitioner has pled guilty to various criminal offenses over the years: including assault on an officer, 
grand larceny auto, possession of a stolen vehicle, unlawful taking of a vehicle, and domestic battery, 
petit larceny, two (2) additional counts of battery, domestic assault, failure to give fingerprints, and 
smuggling item of value in jail. (Id). At least two (2) of his past crimInal convictions, excluding the 
ones in the present matter, were felony convictions. (Id). In fact, the circuit court considered Petitioner's 
"significant criminal history" and "substance abuse issue" in determining the sentence to impose for the 
robbery conviction. (Id at 126). 
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Court: In your opinion has he properly represented you in 
this matter? 

Petitioner: Very well. 


Court: Do you believe he's done everything he should 

have dorie? 


Peti!ioner: Yes, Your lIonor. 


Court: Do.you think he's left anything undone? 


Petitioner: No, Your Honor. 


Court: How many times have you met with Mr. Clark? 


Petitioner: Numerous times, like four or five times. 


Court: In addition to meeting with you in person has he 

discussed the matter over the phone with you, or 
corresponded with you in writing? 

Petitioner: In person and writing. 

Court: Do you feel the times that he's met with you in 
person or talked to you over the phone or correspond with 
you in writing have been sufficient for him to represent you 
in this case? 

Petitioner: Yes, Your Honor. 

Court: The long and short of it~ are you satisfied with his 

services? 


Petitioner: Yes, Your Honor. 


Court: Did your attorney engage in these plea negotiations 

with your consent? 


Petitioner: Yes, Your Honor. 


Court: Are you satisfied with this agreement? 


Petitioner: Yes, Your Honor. 
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(ld. at 139-40, 142). Furthennore, in order to detennine whether Petitioner understood what he 

was doing and that his plea was voluntary, the circuit court asked additional questions. 

Court: Have you ever been treated or hospitalized for any 

type of mental illness? 


Petitioner: No.2 


Court: Have you ever been treated or hospitalized for 

addiction to the use of any alcohol or drugs? 


Petitioner: Yes, Your Honor. 


Court: Tell me about that. 


Petitioner: I went to Fainnont General for -


Court: How long ago was that? 


Petitioner: I'm not for sure. 


Court: How long were you there? 


Petitioner: I think five days. 


Court: Mr. Clark, during the time period that you 

represented [Petitioner], do you believe he's demonstrated 
and knows and understands what he is charged with, has he 
been able to discuss his case with you and assist you in the 
preparation of his case? 

Mr. Clark: Yes, Your Honor. 


Court: Has he been oriented as to time and place, and in 

your opinion does he have a nonnal recollection of past 

events? 


Mr. Clark: Yes, Your Honor. 


Court: [Petitioner], do you understand if you went to trial 

before you could be convicted of these charges the State 
would have to prove beyond a reasonable doubt each and 

2 Petitioner later stated during these proceedings for the first and only time during the underlying criminal 
proceedings that he had been treated for bipolar disorder sometime in the unknown past, but was not 
currently taking any medications for it. (App. at 153). 
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every element of these two offenses before you could be 

convicted? 


Petitioner: Yes, Your Honor. 


Court: In other words, if the State failed to prove any of 

these elements beyond a reasonable doubt you'd be entitled 

to an acquittal or a not guilty? 


Petitioner: Y es, Your Honor. 


Court: Are you telling me if this matter went to trial you 

think the State could prove all this? 


Petitioner: Yes, Your Honor. 


(Id at 145-48). Moreover, when reciting the factual basis for his plea, the following exchange 

took place. 

Petitioner: On about the 25th day of March I entered [the 
victim'S] home with the intent to rob her. I took a knife 

with me and she got cut. 


Court: Okay, well what happened when you went in? 


Petitioner: Excuse me? 


Court: What happened when y<;m went in? 


Petitioner: Actually I can't really remember everything 

that happened. I remember grabbing for the knife and cut 
her finger, I think it was. I took some jewelry and some 
other stuff. 

Court: Did you know what you were doing was wrong? 


Petitioner: Yes, Your Honor. 


Court: But you did it anyway? 


Petitioner: Yes. 


Court: What were yo.u under the influence of at that time? 


Petitioner: Bath salts. 
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Court: Mr. Clark, are you aware of any affinnative defense your client 

would have if this matter were to proceed to trial?3 

Mr. Clark: No, Your Honor. 

(Jd. at 150). 

The circuit court then found that Petitioner "had entered his pleas of guilty voluntarily, 

that he understood the nature of the charges against him, that he was fully advised by competent 

counsel, that he understood the advice of his counsel, and that he knew what he was doing when 

admitting his guilt." (App. at 7, 160). The circuit court further found that the victim of the 

assault during the commission of a felony was over sixty-five (65) years of age pursuant to West 

Virginia Code § 61-2-1O(a). Prior to sentencing, the circuit court ordered a Presentence 

Investigation Report.4 (Jd. at 67-78). 

On August 1, 2013, the circuit court held a sentencing hearing. (App. at 7, 118-31). 

Petitioner's counsel spoke on behalf of Petitioner at the hearing. (Jd. at 120-22). Counsel noted 

that Petitioner "had taken responsibility for his actions." (Jd. at 121). Petitioner had admitted his 

actions to the police upon his arrest and had asked his counsel to "get him a court date quickly 

because he knew that what he had done was wrong, and he kind of wanted to admit his guilt and 

take the consequences." (Jd. at 121). Counsel further stated that all of his interactions with 

Petitioner had been positive: Petitioner was courteous, kind, and respectful. (Jd.). Petitioner 

chose not to speak on his own behalf nor did he indicate he had any issue with his attorney's 

. 3 To the extent that Petitioner argues that this was a "red flag" to trial counsel to assert some 
affinnative defense, the argument is disingenuous. This type of question is routinely asked as a part of 
the plea colloquy. See State ex rei. Repass v. Hoke, No. 11-0663,2012 WL 2979077, at * 23-24 (W. Va. 
March 9, 2012) (memorandum decision); Gerald S. v. Ballard, No. 14-0156, 2015 WL 1235949, at *19 
(W. Va. March 16,2015) (memorandum decision). 

4 Additionally, Petitioner stated that in 2000 he was evaluated at Sharpe Hospital, but no 
diagnosis was made. (77). . 
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statements. (Id. at 125). The circuit court sentenced Petitioner to a determinate sentence offOlty 

(40) years for the conviction of robbery in the first degree and an indeterminate sentence of not 

less than two (2) nor more than ten (10) years for Petitioner's conviction of assault during the 

commission of a felony. (Id. at 7, 79-83). The sentences were ordered to run consecutively. (Id. 

at 7). On October 24, 2013, Attorney Clark filed a Motion for Reconsideration. (Id. at 90-93). 

The circuit court denied the Motion. (Id. at 94-96). Petitioner did not pursue a direct appeal. 

3. Habeas corpus proceedi ..gs. 

Petitioner, pro se, filed a petition for habeas corpus relief in the Circuit Court of Harrison 

County on May 5, 2015. (App. at 7, 30-39). In that petition, Petitioner advanced one (1) ground: 

ineffective assistance of counsel. (Id. at 7, 30-39). On August 12,2015, with the assistance of 

court-appointed counsel, Petitioner filed an Amended Petition for Writ of Habeas Corpus. (Id at 

8, 43-49). Petitioner also filed his "List of Grounds Waived or Asserted," in which he raised 

eight (8) grounds for the circuit court's consideration: (1) involuntary guilty plea; (2) mental 

competency at time of crime; (3) failure of counsel to take an appeal; (4) ineffective assistance of 

counsel; (5) no preliminary hearing; (6) claim of incompetence at time of offense, as opposed to 

time of trial; (7) question of actual guilt upon an acceptable guilty plea; and (8) severer sentence 

than expected . .(Id. at 6, 50-54). On August 25,2015, the State filed an Answer to the Amended 

Petition. (Id. at 55-58). 

An omnibus hearing was held on October 10, 2015. (App. at 5-14, 123, 164-232). 

Petitioner, Attorney Clark, and Petitioner's stepmother testified during this hearing. (Id. at 165). 

Attorney Clark testified that he has practiced as a criminal defense attorney for approximately 

eleven (11) years with "hundreds" of clients. (Id. at 174-75). Attorney Clark further testified 

that he met with Petitioner approximately five (5) times during the case. (Id. at 175). Upon his 
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first meeting with Petitioner, Attorney Clark had Petitioner explain "his version of the events," in 

which he admitted to the charges. (Id. at 176). Attorney Clark testified that Petitioner did not 

tell him that he could not remember all of the details of the events, but did infonn counsel that he 

was under the influence of bath salts at the time of the commission of the crimes. (ld.). 

Petitioner did not tell counsel that he was still under the influence at the time of the arrest or that 

he went through withdrawal during incarceration. (ld.). Attorney Clark testified that Petitioner 

asked him to plea at the preliminary hearing, but that Attorney Clark explained to Petitioner that 

he could not plea that day, but promised to speak to the prosecuting attorney. (ld. at 176-77). 

Attorney Clark further testified that, after the preliminary hearing, he conducted an 

i.nvestigation, including reviewing the discovery in the matter, having several discussions with 

Petitioner, speaking with law enforcement, and speaking with Petitioner's mother. (App. at 177
. . 

79). Prior to the plea hearing, Attorney Clark reviewed the plea agreement with Petitioner by 

explaining it to him and going "through it paragraph by paragraph." (ld. at 184). 

Attorney Clark testified that he did not at the time (and still at the time of the omnibus 

hearing) believe that Petitioner had any affinnative defenses because "[Petitioner] knew what he 

was doing and was criniinally responsible· for his actions, and was taking responsibility for his 

actions." (App. at 178, 193-94). Attorney Clark further explained that he has had competency 

evaluations completed on clients in the past that he thought might not be competent to stand trial 

and/or to detennine criminal responsibility as well. (Id. at 186). "[Petitioner] was always 

oriented as to time and place. He was always cooperative and able to fully engage with [trial 

counsel] in· discussing the case. That led [him] to believe that [Petitioner] knew what he was 

doing. He knew what was going on, and [he] had no reason to believe that [Petitioner] was 

insane." (Id. at 188). At 110 point during the plea hearing or even to this day, has Petitioner stated 
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that he was so intoxicated on bath salts that he could not remember a thing about committing the 

crimes. (Id. at 200). Petitioner's trial counsel was very concerned about recidivism in this case. 

(Id. at 198). In fact, it was "near the top of the list of things to try to protect [Petitioner] from." 

(Id). Attorney Clark had no viable arguments against recidivism if this case had gone to trial 

and if{Petitioner] was convicted. (Id.). 

Petitioner also testified at the omnibus hearing. He stated that he had injected 

approximately eight (8) grams of bath salts into his neck prior to committing the crimes against 

the victim in this case. (App. at 218). He also testified that Attorney Clark did not discuss with 

him the possibility of an insanity defense. (Id at 221). Petitioner further testified that had he 

known about a possible insanity defense, he would want to withdraw his guilty pleas and go to 

trial on all four (4) counts in the original indictment, including knowing that he would face the 

filing of a recidivist information against him and, ultimately, a life sentence. (Id at 221-22). 

Petitioner stated that at the time of the criminal acts, he knew what he was doing was wrong, 

however, he testified that "to the best of his recollection" he could not stop himself. (Id at 225

26). He stated that he believed at the time of the acts he was suffering from some kind of mental 

problem that made him unable to stop himself. (Id at 227). Petitioner proceeded to discuss 

several instances of previous mental health issues that he at no point ever discussed or made 

known to his trial counsel, nor did he disclose them during the plea colloquy or at sentencing. 

(Id at 228). When asked if he feels like he is mentally ill, Petitioner responded "[s]ometimes." 

(Id at 229). 
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4. Court order denying relief. 

On December 5, 2016, the Circuit Court of Harrison County entered a ten (10) page 

amended order denying Petitioner's request for habeas relief. CAppo at 5-14).5 The circuit court 

found that Petitioner's claim that he was incompetent at the time of the crime was wholly 

without merit. "Petitioner offered no expert witness or evidence to support these assertions, and 

the evidence regarding his conduct before, during, and after the crime cut against this argument." 

(ld at 10). Furthermore, the circuit court found Petitioner's trial counsel was not deficient under 

Strickland and even if he was, there was absolutely no prejudice to Petitioner. (ld at 13). In 

fact, the circuit court found that trial counsel zealously represented Petitioner during the 

underlying proceedings. (ld). ("Mr. Clark Was successful in negotiating a very beneficial plea 

for the Petitioner. Pursuant to the plea agreement, the State dropped two felony charges and 

agreed not to file a recidivist information against him. These agreements substantially lessened 

the Petitioner's potential sentences. Given the lack of evidentiary support for his incompetence 

claim's, the Court cannot say that there would be a reasonable probability that the Petitioner 

would have taken this defense to trial and risked recidivist sentencing for a crime he clearly 

committed."). (ld). This appeal followed. 

For the reasons discussed herein, Petitioner has failed to establish that the circuit court 

erred. ' 

III. SUMMARY OF THE ARGUMENT 

Petitioner's claims must be rejected. Petitioner's trial counsel acted objectively 

reasonable in all aspects of the underlying proceedings and Petitioner has failed to articulate or 

5 The circuit court entered this Amended Order Denying Petition for Writ of Habeas Corpus correcting its 
previous order incorrectly listing Marvin C. Plumley as the Respondent. (App. at 5). During the 
pendency of the habeas proceeding, Petitioner was transferred from Huttonsville Correctional Center to 
Mt. Olive Correctional Center. (/d). 
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otherwise support his position that trial counsel's actions were unreasonable, or that Petitioner 

has suffered any prejudice. First, trial counsel is not objectively unreasonable for not 

investigating or informing the Petitioner about a groundless affirmative defense or for not 

pursuing an insanity defense after the eptry of the pleas. As the case law demonstrates, voluntary 

intoxication or even drug addiction is not considered a mental disease or defect. Second, 

Petitioner cannot show that he has suffered any prejudice from trial counsel's actions. Therefore, 

the circuit court's decision must be affirmed. 

IV. STATEMENT REGARDING ORAL ARGUMENT 

The issue raised in Petitioner's assignment of error is covered by settled law. The factual 

record is well developed in the Appendix, and the appropriate legal arguments are fully 

presented in the parties' briefs. The decisional process would not be significantly aided by oral 

argument and this case is suitable for disposition by memorandum decision. 

V. ARGUMENT 

1. Standard of review. 

This Court's review of a circuit court's findings and conclusions of a habeas corpus 

petition is three-pronged: (l) The final order and disposition is reviewed under an abuse of 

discretion standard; (2) factual findings are reviewed under a clearly erroneous standard; and (3) 

questions oflaw are subject to de novo review. Syl. ~t. 1, Mathena v. Haines, 219 W. Va. 417, 

633 S.E.2d 771 (2006); Syl. Pt. 1, Franklin v. McBride, 226 W. Va. 375, 701 S.E.2d 97 (2009). 

2. Petitioner's trhll counsel was constitutionally effective. 

Petitioner alleges that his trial counsel was ineffective for a single reason: trial counsel 

failed to inform Petitioner of a possible insanity defense prior to pleading guilty or for not 

pursuing further after entry of the pleas. (Pet'r Brief at 1). As discussed below, Petitioner's 
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claim of ineffective counsel cannot satisfY either prong of the Strickland/Miller standard: 

Attorney Clark's actions were reasonable, and even assuming they were not reasonable, 

Petitioner suffered no prejudice. Therefore, Petitioner has fa,iled to carry his heavy burden, and 

is not entitled to habeas relief on this claim. 

It is well established in West Virginia that ineffective assistance of counsel claims are 
. , 

assessed under the two-prong standard articulated by the United States Supreme Court in 

Strickland v. Washington. State v. Miller, Syl. Pt.5, 194 W. Va. 3,459 S.E.2d 144 (1995) (citing 

Strickland v. Washington, 466 U.S. 668 (1984)). To succeed on such a claim, a petitioner must 

establish that (1) his trial counsel's "perfOlmance was deficient under an objective standard of 

reasonableness, and (2) there is a reasonable probability that, but for counsel's unprofessional 

errors, the result would have been different." Id. "Failure to meet the burden of proof imposed by 

either part of the StricktandiMiller test is fatal to a habeas petitioner's claim." State ex rei. 

Vernatter v. Warden, W. Va. Penitentiary, 207 W. Va. 11,528 S.E.2d 207 (1999). 

The Strickland/Miller standard is demanding and not easily satisfied. See Miller, 194 W. 

Va. at 16,459 S.E. 2d at 127 ("[T]he cases in which a defendant may prevail on the ground of 

ineffective assistance of counsel are few and far between."); State ex reI. Daniel v. Legursky, 195 

W. Va. 314, 319, 465 S.E. 2d 416, 421 (1995) (ineffective assistance claims are "rarely" granted 

and only when a claim has "substantial merit"). Review of defense counsel's performance is 

"highly deferential" and begins with the strong presumption that "counsel's performance was 

reasonable and adequate." Miller, 194 W.Va. at 16,459 S.E.2d at 127. Moreover, this Court has 

stressed that there is a "wide range" of performance that qualifies as constitutionally sufficient: 

A [criminal] defendant seeking to rebut th[e] strong presumption of [counsel's] 
effectiveness bears a difficult burden because constitutionally acceptable 
performance is not defined narrowly and encompasses a 'wide range.' The test of 
ineffectiveness has little or nothing to do with what the best lawyers would have 
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done. Nor is the test even what most good lawyers would have done. We only ask 
whether a reasonable lawyer would have acted, under the circumstances, as defense 
counsel acted in the case at issue. 

Id.; see also Vernatter, 207 W. Va. at 17, 528 S.E.2d at 213 ("[T]here is a 'strong presumption 

that counsel's conduct falls within the wide range of reasonable professional assistance ...."') 

(quoting Strickland, 466 U.S. at 689). 

A petitioner claiming ineffective assistance must identify the specific "acts or omissions" 

of his counsel believed to be "outside the broad range of professionally competent assistance." 

See Miller, 194 W. Va. at 17,459 S.E.2d at 128; see also State ex rei. Myers v. Painter, 213 W. 

Va. 32, 35, 576 S.E.2d 277, 280 (2002) ("The first prong of [the Strickland] test requires that a 

petitioner identify the acts or omissions of counsel that are alleged not to have been the result of 

reasonable professional judgment") (internal quotation marks omitted). The reviewing court is 

then tasked with determining, "in light of all the circumstances" but without "engaging in 

hindsight," if that conduct was so objectively unreasonable as to be constitutionally inadequate. 

Miller, 194 W. Va. at 17,459 S.E.2d at 128. Strategic choices and tactical decisions, with very 

limited exception, fall outside the scope of this inquiry and cannot form the basis of an 

ineffective assistance claim. Legursky, 195 W. Va. at 328, 465 S.E.2d at 430. 

Identifying a mere mistake by defense counsel is not enough. See e.g., Edwards v. United 

States, 256 F.2d 707, 708 (D.C. Cir. 1958) ("Mere improvident strategy, bad tactics, mistake, 

carelessness or inexperience do not ... amount to ineffective assistance of counsel, unless taken 

as a whole the trial was a mockery of justice."). As the Miller court noted, "with [the] luxury of 

time and the opportunity to focus resources on specific facts of a made record, [habeas counsel] 

inevitably will identify shortcomings in the performance of prior counsel;" however, merely 

identifying some mundane mistake does not establish ineffectiveness because "perfection is not 

the standard for ineffective assistance of counsel." Miller, 194 W. Va. at 17,459 S.E.2d at 128. 
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Only if an identified error is ';so serious that [the defense attorney] was not functioning as the 

'counsel' guaranteed by the Sixth Amendment" has the first prong of the Strickland/Miller test 

been satisfied. Strickland, 466 U.S. at 687. 

Assuming that defense counsel's conduct is deemed to have been objectively 

unreasonable, and thereby satisfying the first prong of Strickland/Miller, such conduct does not 

constitute ineffective assistance unless it can also be established that the conduct was so 

impactful that there is a "reasonable probability that, but for counsel's unprofessional errors, the 

result of the proceedings would have been different." Miller, 194 W. Va. at Syl. Pt. 5,459 S.E.2d 

at 117. As the United States Supreme Court explained in Strickland, "[a]n error by counsel, even 

if professionally unreasonable, does not warrant setting aside the judgment of a criminal 

proceeding if the error had no effect on the judgment." Strickland, 466 U.S. at 691. 

Moreover, pursuant to Hill v. Lockhart, the Supreme Court determined that the same two

part standard applies to claims arising from the plea negotiation process and that the same 

justifications for imposing the prejudice requirement in Strickland were relevant in the context of 

guilty pleas. Hill v. Lockhart, 474 U.S. 52, 57-58 (1985). However, while the first half of the 

Strickland test remains the same for determining ineffective assistance of counsel at the plea 

negotiation stage, the court modified the prejudice standard. Id. As in Strickland, the prejudice 

standard for plea negotiations is intended to determine whether, but for counsel's constitutionally 

deficient performance, the outcome of the plea process would have been different. Jd. The 

Supreme Court went on to require that "in order to satisfy the 'prejudice' requirement, the 

defendant must show that there is a reasonable probability that, but for counsel's errors, he 

would not have pleaded guilty and would have insisted on going to trial." Id. at 59. The Hill 

Court further stated that "Ii]n many guilty plea cases, the 'prejudice' inquiry will closely 
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resemble the inquiry engaged in by courts reviewing ineffective-assistance challenges to 

convictions obtained through a trial. For example, ... where the alleged error of counsel is a 

failure to advise the defendant of a potential affirmative defense to the crime charged, the 

resolution of the 'prejudice' inquiry will depend largely on whether the affirmative defense 

likely would have succeeded at trial." Id. 

Thus, satisfying the "prejudice prong" of Strickland/Miller requires a showing that 

counsel's deficient performance was so serious and detrimental that it "adversely [a]ffected the 

outcome in a given case[.]" SER Myers, 213 W. Va. at 36,576 S.E.2d at 281. There is no precise 

formula applicable in every case that can be used to determine if a given instance of 

constitutionally-inadequate conduct so significantly degraded the reliability of the trial, or other 

proceeding, such that the prejudice prong is satisfied. See Legursky, 195 W. Va. at 325, 465 

S.E.2d at 427 ("Assessments of prejUdice are necessarily fact-intensive determinations peculiar 

to the circumstances of each case."). However, there is no question that the burden of 

demonstrating prejudice lies with the petitioner claiming ineffective assistance. State v. Hatfield, 

169 W. Va. 191, 209, 286 S.E.2d 402, 413 (1982) ("[T]he burden is on the defendant to prove 

ineffective assistance"); see also Strickland, 466 U.S. at 693, Legursky, 195 W. Va. at 319, 465 

S.E.2d at 421. 

A. Attorney Clark's actions were not objectively unreasonable. 

Petitioner alleges that Attorney Clark's actions of not conducting an investigation with 

respect to a mental health or insanity defense and failing to discuss an insanity defense with 

Petitioner was unreasonable. Pet'r's Brief at 8. Essentially, Petitioner claims that at the time of 

the commission of these crimina1.acts, he suffered from a mental illness/defect, and that while he 
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knew what he was doing was wrong, he could not stop himself from the conduct due to his 

mental illness/defect. This claim fails. 

It has been held by several courts that a 

failure to pursue a groundless insanity defense is not ineffective 
assistance of counsel (Commonwealth v. Bernier, 359 Mass. 13, 
20-21, 267 N.E.2d 636 (1971)), and failure to pursue a marginal 
insanity defense before advising a guilty plea may not amount to 
ineffective assistance of counsel (e. g., People v. Stanworth, 11 
Cal.3d 588, 609-614, 114 Cal. Rptr. 250, 522 P.2d 1058 (1974); 
Parks v. State, 518 S.W.2d 181, 184-185 (Mo.App. 1974)), 
especially where the defendant has sufficient reasons to plead 
guilty, such as the strength of the evidence against him, fear of the 
death penalty, or a desire for a clear conscience (see, e. g., Long v. 
Brewer, 253 N.W.2d 549, 559 (Iowa 1977)). Even where, 
arguably, there may have been an insanity defense, some courts 
have held that advice to plead guilty did not render counsel's 
assistance ineffective. See Allen v. VanCantfort, 436 F.2d 625, 630 
(1st Cir.), cert. denied, 402 U.S. 1008, 91 S.Ct. 2189, 29 L.Ed.2d 
430 (1971 ) (overwhelming evidence of guilt; chance of favorable 
report from psychiatrist remote); United States v. Cassidy, 428 
F.2d 383, 384 (9th Cir.), cert. denied, 400 U.S. 966, 91 S.Ct. 378, 
27 L.Ed.2d 386 (1970) (strong evidence of guilt); In re Hawley, 67 
Ca1.2d 824, 63 Cal. Rptr. 831, 433 P.2d 919 (1967) (life 
imprisonment instead of death penalty; other charge dropped). 

Osborne v. Com., 378 Mass. 104, 110, 389 N.E.2d 981, 986 (1979). Moreover, the Sixth 

Amendment does not mean that "defense attorneys have a general obligation to explore their 

clients' mental capacity in every case." United States ex rei. Rivera v. Franzen, 794 F.2d 314, 

317 (7th Cir. 1986). In fact, defense attorneys are "not require [ d] ... to pursue defenses that are 

not reasonably suggested by the apparent factual circumstances surrounding the crime charged or 

the subsequent demeanor and conduct of the client." Id. 

Petitioner wholly focuses his argument that he would have been successful raising an 

insanity defense because while he knew what he was doing was wrong, he could not conform his 

conduct to the requirements of the law. However, Petitioner must first establish that he in fact 

18 




has a mental disease or defect. In State v. Grimm, this Court recommended the adoption of the 

insanity defense from the Model Penal Code Section 4.01. State v. Grimm, 156 W. Va. 615, 

628-29,195 S.E.2d 637,645 (1973) overruled on other grounds by State v. Nuckolls, 166 W. Va. 

259,273 S.E.2d 87 (1980). The Grimm Court further quoted the Model Penal Code's definition 

of the insanity defense: 

(1) A person is not responsible for criminal conduct if at the time 
of such conduct as a result of mental disease or defect he lacks 
substantial capacity either to appreciate the criminality 
(wrongfulness) of his conduct or to conform his conduct to the 
requirements of law. 

(2) As used in this Article, the terms "mental disease or defect" do 
not inc1ude an abnormality manifested only by repeated 
criminal or otherwise antisocial conduct. 

Id. Since Grimm, this Court has continually reaffirmed its adoption of Section 4.01 of the Model 

Penal Code as its test for insanity in West Virginia. See State v. Myers, 159 W. Va. 353,359-60, 

222 S.E.2d 300,305 (1976) overruled on other grounds by State v. Guthrie, 194 W. Va. 657,461 

S.E.2d 163 (1995). See also State v. Massey, 178 W. Va. 427,433,359 S.E.2d 865, 871 (1987) 

("[O]ur cases have never accepted a definition of mental disease or defect which is tied to an 

impairment of 'behavior controls.' We have traditionally used the test for insanity as contained 

in Syllabus Point 2, in part, of State v. Myers, 159 W. Va. 353, 222 S.E.2d 300 (1976): When a 

defendant in a criminal case raises the issue of insanity, the test of his responsibility for his act is 

whether, at the time of the commission of the act, it was the result of a mental disease or defect 

causing the accused to lack the capacity either to appreciate the wrongfulness of his act or to 

conform his act to the requirements of the law .... " State v. Nuckolls, 166 W. Va. 259, 273 S.E.2d 

87 (1980)."). 
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Petitioner seemingly argues that he had a mental disease or defect that was either bipolar 

disorder or drug addiction to bath salts, but Petitioner gives no analysis regarding bipolar 

disorder. As such, Respondent will focus on Petitioner's claim that he was "too high" on bath 

salts. It is clear from the language of this Court that the second clause of Section 4.01 of the 

Model Penal Code explicitly states that "the terms 'mental disease or defect' do not include an 

abnormality manifested only by repeated criminal or otherwise anti-social conduct." Pursuant to 

this explicit language, other courts utilizing the Model Penal Code definition of the insanity 

defense have stated that "we wish to make it absolutely clear that mere recidivism or narcotics 

addiction will not of themselves justify acquittal under the American Law Institute standards ... 

" United States v. Freeman, 357 F.2d 606,625 (2d Cir. 1966). 

Furthermore, courts have widely held that "the great weight of legal authority clearly 

supports the view that evidence of mere narcotics addiction, standing alone and without other 

physiological or psychological involvement, raises no issue of such a mental defect or disease as 

can serve as a basis for the insanity defense. Bailey v. United States, 386 F.2d 1, 3-4 (5th 

Cir.l967), cert. denied, 392 U.S. 946, 88 S.Ct. 2300,20 L.Ed.2d 1408 (1968).,,6 United States v. 

L..}'ons, 731 F.2d 243, 245 (5th Cir. 1984). There are a number of reasons why this is a prominent 

view. First, "there is an element of reasoned choice when an addict knowingly acquires and uses 

6 Accord, United States v. Coffman, 567 F.2d 960, 963 (lOth Cir.1977); United States v. Moore, 
486 F.2d 1139, 1181 (D.C.Cir.) (en bane), cert. denied, 414 U.S. 980, 94 S.Ct. 298, 38 L.Ed.2d 224 
(1973); United States v, Stevens, 461 F.2d 317, 321 (7th Cir.1972); Gaskins v. United States, 410 F.2d 
987, 989 (D.C.Cir.1967); Green v. United States, 383 F.2d 199, 201 (D.C.Cir.1967), cert. denied, 390 
U.S. 961, 88 S.Ct. 1061, 19 L.Ed2d 1158 (1968); United States v. Freeman, 357 F.2d 606, 625 (2d 
Cir.1966); Berry v. United States, 286 F.Supp. 816, 820 (E.D.Pa.1968), rev'd on other grounds, 412 F.2d 
189 (3d Cir.1969). Cf United States v. Romano. 482 F.2d 1183, 1196 (5th Cir.1973), cert. denied sub 
nom. Yassen v. United States, 414 U.S. 1129, 94 S.Ct. 866, 38 L.Ed.2d 753 (1974) (being involuntarily 
under the influence of drugs at the time of the crime is not a legal equivalent of insanity). See also 
Fingarette, Addiction and Criminal Responsibility, 84 Yale LJ. 413, 424-25 (1975) ("there is no 
consensus in the medical profession that addiction is a mental disease"). 
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drugs; he could instead have participated in an addiction treatment program. A person is not to 

be excused for offending 'simply because he wanted to very, very badly. '" Id. at 245-46 (internal 

citations omitted). Second, "since the defense of insanity is 'essentially an acknowledgement on 

the part of society that because of mental disease or defect certain classes of wrongdoers are not 

properly the subjects of criminal punishment,' it seems anomalous to immunize narcotics addicts 

from other criminal sanctions when Congress has decreed severe penalties for mere possession 

and sale of narcotics. In addition, Congress has dealt with the problem of responsibility of 

narcotics addicts for their crimes by providing for civil commitment and treatment of addicts in 

lieu of prosecution or sentencing." Id. 

Moreover, Petitioner does not cite to any case law under the current West Virginia 

insanity defense law where voluntarily ingesting drugs has been found to qualify an individual 

for an insanity defense. In fact, in Kees v. Nohe, this Court was faced with a similar issue. In 

Kees, the petitioner claimed that her trial counsel was ineffective for failing to assert a mental 

defense. Kees v. Nohe, No. 11-1465,2013 WL 149614, at *8 (W. Va. Jan. 14,2013). Adopting 

the lower court's denial, this Court found that "[w]hat defense to carry to the jury, what 

witnesses to call, and what method of presentation to use is the epitome of a strategic decision, 

and it is one that we will seldom, if ever, second guess." Id. (quoting State v. Miller, 194 W. Va. 

3, 17 (1995)). Petitioner alleged that she suffered from several forms of mental illness, as well as 

drug addiction at the time of the commission of the criminal acts. Id. Specifically, she argued 

that she "shot up" heroin several times prior to the acts. Id. at *9. The petitioner was 

involuntarily hospitalized the day after the commission of her acts. Id. The hospital found her 

not to be "mentally ill, but addicted." Id. As such, the lower Court and this Court found that she 

was not mentally ill: "It seems clear that while there is evidence of addiction, there is no 

21 




evidence of mental illness ...." Id. Moreover, this Court did not find that trial counsel was 

ineffective for not asserting a mental disease defense even when knov-.ing about the petitioner's 

addiction. Id. 

Furthennore, in an Illinois case, People v. Free, Mr. Free "argued that toxic psychosis 

should support an insanity defense because he had consumed beer, a marijuana cigarette and 

PCP and then had no recollection of his actions." People v. Free, 94 Ill. 2d 378, 406, 447 N.E.2d 

218,232 (1983). However, the Illinois Supreme Court has held that "toxic psychosis induced by 

voluntary intoxication, whether from drugs, alcohol or both, did not constitute a mental disease 

or defect that could qualify as legal insanity[,] .... defendants who voluntarily ingested 

intoxicants should not be insulated from criminal responsibility for actions resulting from a 

voluntarily self-induced temporary mental state.,,7 Id. 

. In People v. Whitehead, Mr. Whitehead claimed "that as a result of both PCP intoxication 

and a prior major depressive episode he lacked capacity to comprehend the criminality of his 

conduct or to confonn to legal requirements." People v. Whitehead, 171 Ill. App. 3d 900, 905

06,525 N.E.2d 1084, 1087-88 (1988). The court, relying on the principles of People v. Free, 

found that Mr. Whitehead was precluded from utilizing the insanity defense under those 

circumstances. Id. The court further reasoned that "drug addiction alone cannot justify such a 

defense absent a mental defect or disease traceable to chronic or habitual drug use and resulting 

in a pennanent kind of insanity. Id. (internal citations omitted). The court further found that the 

defendant's "voluntary intoxication here, without more, does not insulate him from criminal 

responsibility." Id 

7 The court did conclude that only when ''the mental disease or defect is traceable to the habitual 
or chronic use of drugs or alcohol· and such use results in a 'settled' or 'fixed' permanent type of insanity" 
can the insanity defense be used for voluntary intoxication. People v. Free, 94 Ill.2d at 407-08,69 Ill.Dec. 
1,447 N.E.2d 218. 
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Here, in light of the circumstances at the time Petitioner pled guilty, there are no facts 

which would support Petitioner's claim that he even had a potentially viable insanity defense. 

Petitioner only argues that his mental disease or defect at L~e time was his addiction to bath 

salts.8 As demonstrated through the significant case law, and the Model Penal Code, this is 

simply not enough to invoke the insanity defense. Furthermore, at the time of his criminal acts, 

Petitioner had enough wherewithal to plan it out. He made a purposeful and thought out plan to 

rob his elderly friend: (1) the victim was not supposed to be home at the time, (2) he wore a sock 

or other type of mask over his face during the act, (3) he brought a knife with him, and (4) he 

called his other friends to pick him up so they could all go to a pawn shop directly after to sell all 

of the jewelry. These were not erratic acts. While Petitioner could 110t recall everything that 

happened during this time, he remembered a significant portion: (1) going to the victim's home, 

(2) having the intent to rob her, (3) taking a knife with him, (4) injuring the victim with the knife, 

and (5) taking her jewelry. While Petitioner's behavior may have been slightly out of the 

ordinary at the time of the criminal acts, he was always oriented to time and place and seemingly 

competent to his trial counsel. Additionally, the victim was surprised he would do this. As such, 

there is no objective evidence that addiction to drugs, if any were demonstrated, caused a fixed 

or settled insanity. Counsel does not have an obligation to pursue groundless affirmative 

defenses. 

Petitioner testified that he met with Attorney Clark on numerous occasions, discussed the 

case with him, and was very satisfied with his legal representation. Admitting that he knew at 

the time his actions were wrong, Petitioner felt remorse and wanted to do the right thing and take 

8 Addiction is a serious societal problem. But excusing the addict from criminal liability is not 
the solution. If this Court were to adopt Petitioner's argument, this would lead to the absurd conclusion 
that any individual who chooses to use and/or abuse heroin, cocaine, bath salts, etc. is given the free 
license to go out and commit any type of crime spree. . . 
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responsibility for what he had done. As such, he asked his attorney to negotiate a plea. Given 

these circumstances and the state of the law regarding drug addiction, there was no basis for 

counsel to pursue, investigate, or educate Petitioner about an insanity defense prior to Petitioner 

accepting a plea. Additionally, during the habeas proceedings, Petitioner presented no evidence, 

other .than his own word, that he was unable to conform his actions to the requirements of the 

law. As such, counsel's conduct was not unreasonable. Therefore, the circuit court's decision 

must be affirmed. 

B. 	 Even assuming for sake of argument that Attorney Clark's actions were deficient, 
there was no resulting prejudice. 

Even assuming Petitioner is able to satisfy the first prong of Strickland, which he cannot, 

he still must establish that but for his counsel's allegedly deficient performance he would not . 	 . 

have pled guilty in this matter and would have elected to go to trial and asserted the insanity 

defense. This he cannot do. 

First and foremost, the only new "facts" offered in the habeas proceeding are Petitioner's 

own statements that had he known about an insanity defense he would not have pled guilty. 

Little to no weight can be given to this statement as it "suffers from obvious credibility problems 

and must be evaluated in light of the circumstances the [Petitioner] would have faced at the time 

of his decision." Hooper v. Garraghty, 845 F.2d 471 (4th Cir.1988). Looking at the 

circumstances Petitioner faced at the time of the plea decision, as established above, there was 

simply not enough evidence to support an insanity defense. Furthermore, Petitioner produced 

absolutely no additional evidence during the habeas proceedings that would alter this conclusion. 

Specifically, Petitioner did not submit any psychiatric reports or expert witnesses, he did not 

submit any clinical or medical testimony demonstrating any mental disease or defect. He has 

failed to satisfy his burden. 
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Second, if Petitioner had not pled guilty, he certainly would have been exposed to all four 

(4) counts in the indictment (which carried additional penalties of not less than one year nor 

more than fifteen years for burglary and not less than one year nor more than ten years for grand 

larceny). Additionally and even more importantly, the State was certainly going to file a 

recidivist information against him for his previous felonies and he would ultimately face a life 

sentence. Third, the evidence against Petitioner that he committed the criminal acts and that he 

was sane at the time is overwhelming: the victim specifically identified Petitioner as the one who 

robbed and assaulted her; Petitioner admitted to the acts on his way to jail; and the police officers 

found the jewelry that was stolen with Petitioner. Fourth, in order to proceed with an insanity 

defense, Petitioner would have had to admit that he in fact did commit all four (4) criminal acts 

within the indictment and roll the dice that the jury would find him insane at the time of the 

commission of the acts. As found by the circuit court, "[g]iven the lack of evidentiary support for 

his incompetence claims, the Court cannot say that there would be a reasonable probability that 

the Petitioner would have taken this defense to trial and risked recidivist sentencing for a crime 

he clearly committed." (App. at 13). As such, Petitioner cannot show that he has suffered any 

prejudice from the decision to accept a beneficial plea. Therefore, the Circuit court's decision 

must be affirmed. 

VI. CONCLUSION 

For the reasons set forth above, Respondent respectfully requests that this Honorable 

Court affirm the Order of the Circuit Court of Harrison County denyi.ng the petition for writ of 

habeas corpus. 

Respectfully Submitted, 

DAVID BALLARD, Warden 
Mt. Olive Correctional Complex 
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