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ASSIGNMENTS OF ERROR 


1. 	 THE CIRCUIT COURT ERRED IN DENYING AMENDED PETITION FOR WRIT OF 
HABEAS CORPUS, AS THE PREPONDERANCE OF THE EVIDENCE 
ESTABLISHED DEFENDANT WAS DENIED HIS CONSTITUTIONAL RIGHT TO 
HA VE THE EFFECTIVE ASSISTANCE OF LEGAL COUNSEL WITH RESPECT TO 
AN INSANITY DEFENSE. 

STATEMENT OF THE CASE 

The petitoner, Billy Ray Llyod, Jr. was indicted in Harrison County for crimes he 

allegedly committed on March 25, 2013. [A.R. p. 59-60J. With the assistance of his defense 

attorney, Mr. Llyod entred into a Plea Agrrement with the state in Harrison County Circuit Court 

Felony case No. 13-F-98-3 [A.R. p. 61-64J, in accordance with the Plea Agreement Mr. Llyod 

pleaded guilty to two Counts set forth in the Indictment [A.R. p. 65-66], his guilty pleas were then 

accepted by the circuit court [A.R. p. 234-240J, and Mr. Llyod was then sentenced for his 

convictions on those two Counts and commited to prison to serve his sentences. [A.R. p. 79-86]. 

On May 5, 2015, Mr. Llyod submitted a pro se Petiton and filed an application for appointed 

counsel to represent him on his Petiton for post-conviction habeas coprus relief, and the judge 

had the Petiton filed and appointed counsel to represent Mr. Llyod on May 8, 2015, thereby 

commencing Harrsion County Circuit Court Civil Action No. 15-C-191-3. [A.R. p. 30-39]. 

Counsel for the then Respondent-Warden, Marvin C. Plumley of the Huttonsville Correctional 

Center, filed the Respondent's Answer to Mr. Llyod's pro se Petiton [A.R. p. 40-42], Mr. Lyyod, 

with the assistance of counsel, filed an Amended Petiton and "Losh List" [A.R. p. 43-53], and 

the repondent's counsel filed the Repondent's Annswer to the Petitoner's Amended Petiton. [A.R. 

p. 55-58]. Following the one omnibus hearing held in the matter on December 10, 2015, but 

before the circuit court issued a decison in the matter, Mr. Llyod was transferred to Mount Olive 
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Correctional Comple and the custody Warden, David Ballard, and upon motion of Mr. Llyod's 

counsel, the circuit court substituted David Ballard, Warden of Mount Olive, for Marvin C. 

Plumley, Warden of Huttonsville Correctional Center, as the named Respondent in the matter. 

[A.R. p. 16-18]. On November 18,2016, the circuit court entred its "Order Denying Petiton For 

Writ Of Habeas Corpus" in Civil Action No. 15-C-191-3, but it incorrectly named Warden 

Plumley as the Respondent-warden, and after Mr. Llyod's couinsel brought the error to the 

court's attention, the court entered its "Amended Order Denying Petiton For Writ Of Habeas 

Corpus" on December 5,2016. [A.R. p. 5-15J. On December 15,2016, Mr. Llyod, by counsel, 

timely filed with this Court his Notice of Appeal from the circuit court's denial of habeas corpus 

relief. 

SUMMARY OF ARGUMENT 

The circuit court erred in failing to find that Mr. Llyod was denied his constitutional right 

to the effective assistance of legal counsel in the underlying criminal case, because despite clear 

indications that Mr. Llyod had a bona fide insanity defense to the crimes charged, his defense 

attorney conducted no investigation whatsoever to support an insanity defense; did not advise 

Mr. Llyod at all with respect to an insanity defense, and in fact, the attorney himself had no 

understanding what an insanity defense even entailed under West Virginia law; and the attorney 

allowed Mr. Llyod to plead guilty to crimes he may not be legally responsible for without having 

been advised of his bona fide insanity defense, when if Mr. Llyod been properly advised of his 

insanity defense by competent legal counsel, he would not have pleaded guilty to any crime 

charged, and would have insisted on going to trial, putting the state to its burden to prove beyond 

a reasonable doubt that he was sane at the time he allegedly committed the crimes charged. 
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ST ATE MENT REGARDING ORAL ARGUMENT AND DECISION 

Because the principle issues in this case have been authoritatively decided in previous 

decisions by the Court, and because the facts and legal arguments are adequately presented in the 

brief and the Court's decisional process would not be significantly aided by oral argument, oral 

argument under R.A.P. 18(a) is not necessary unless the Court determines that other issues 

arising upon the record should be addressed. If the Court determines that oral argument is 

necessary, this case is appropriate for a Rule 19 argument and disposition by memorandum 

decision. 

3 




ARGUMENT 

1. 	 THE CIRCUIT COURT ERRED IN DENYING AMENDED PETITION FOR WRIT OF 
HABEAS CORPUS, AS THE PREPONDERANCE OF THE EVIDENCE 
ESTABLISHED DEFENDANT WAS DENIED HIS CONSTITUTIONAL RIGHT TO 
HAVE THE EFFECTIVE ASSISTANCE OF LEGAL COUNSEL WITH RESPECT TO 
AN INSANITY DEFENSE. 

"In reviewing challenges to the findings and conclusions ofthe circuit court in 

a habeas corpus action, we apply a three-prong standard of review. We review the final order and 

the ultimate disposition under an abuse of discretion standard; the underlying factual findings 

under a clearly erroneous standard; and questions of law are subject to a de novo review." 

Syllabus point 1, Mathena v. Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006). See also, Syl. Pt. 

1, State ex reI. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009); Ballard v. 

Ferguson, 751 S.E.2d 716, 719, 232 W.Va. 196 (2013) ("Findings of fact made by a trial court 

in a post-conviction habeas corpus proceeding will not be set aside or reversed on appeal by this 

Court unless such findings are clearly wrong." (quoting Syl. pt. 1, State ex reI. Postelwaite v. 

Bechtold, 158 W.Va. 479, 212 S.E.2d 69 (1975». 

In his original pro se Petition Under W Va. Code § 53-4A-J for Writ ofHabeas Corpus 

[A.R. 30-39 ], his Amended Petitionfor Post-Conviction Writ ofHabeas Corpus [A.R. 43-49], 

and his Checklist ofGrounds for Post-Conviction Habeas Corpus Reliefper Losh v. McKenzie, 

166 W.Va. 762,277 S.E.2d 606 (W.Va., 1981) ("Losh List"). [A.R. 50-53], Mr. Llyod asserts 

that he was not competent at the time of the offenses charged (Losh List No's 7 and 39), that 

there is a bona fide question as to his actual guilt (Losh List No.49), that defense counsel neither 

conducted a preliminary hearing nor took an appeal on his behalf (Losh List No.'s 25 and 13, 
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respectively) , that Mr. Llyod's guilty pleas were involuntary (Losh List No.6) and that he 

received a severer sentence than expected (Losh List No. 50), all because counsel did not provide 

Mr. Llyod with effective assistance of counsel (Losh List No. 21; Amended Petition). 

The Sixth Amendment to the United States Constitution and Article III, § 14 of the West 

Virginia Constitution not only assure the "assistance of counsel" to a defendant in a criminal 

proceeding, but also assure that such a defendant receive competent and effective assistance of 

counsel. State ex rei. Strogen v. Trent, 196 W.Va. 148, 152, 469 S.E.2d 7, 11 (1996); See 

also, Cole v. White, 180 W.Va. 393, 395, 376 S.E.2d 599, 601 (1988). In the West Virginia 

courts, claims of ineffective assistance of counsel are to be governed by the two-pronged test 

established in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984): 

(1) counsel's performance was deficient under an objective standard of reasonableness; and (2) 

there is a reasonable probability that, but for counsel's unprofessional errors, the result of the 

proceedings would have been different. State ex rei. Vernatter v. Warden, W. Va. Penitentiary, 

207 W.Va. 11,528 S.E.2d 207, 213 (1999) (quoting Syi. Pt. 5 inState v. Miller, 194 W.Va. 

3,459 S.E.2d 114 (1995) which cites Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 

80 L.Ed.2d 674 (1984)). 

In reviewing counsel's performance under the first prong of the Miller/Strickland test, 

courts must apply an objective standard and determine whether, in light of all the circumstances, 

the identified acts or omissions were outside the broad range of professionally competent 

assistance while at the same time refraining from engaging in hindsight or second-guessing of 

defense counsel's strategic decisions. Strickland, 466 U.S. at 690. Thus, a reviewing court asks 

whether a reasonable la~er would have acted, under the circumstances, as defense counsel 

acted in the case at issue. Miller, supra, at Syl. Pt. 6. 
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The second or "prejudice" requirement of the Strickland/Miller test looks to whether counsel's 
deficient performance adversely effected the outcome in a given case. A modified prejudice 
standard applies in cases where a conviction rests upon a plea of guilty. In this circumstances the 
prejudice element "focuses on whether counsel's constitutionally ineffective performance 
affected the outcome of the plea process. In other words, in order to satisfy the 'prejudice' 
requirement, the defendant must show that there is a reasonable probability that, but for counsel's 
errors, he would not have pleaded guilty and would have insisted on going to trial. "Hill v. 
Lockhart, 474 U.S. 52, 59, 106 S.Ct. 366,370, 88 L.Ed.2d 203 (1985). Under Hill, "'[p]rejudice' 
is a reasonable probability that the defendant would have insisted on going to trial had he not 
received the ineffective Clssistance, and a 'reasonable probability' is 'a probability sufficient to 
undermine confidence in the outcome.'" Ostrander v. Green, 46 F.3d 347, 355 (4th Cir.1995) 
(quoting Strickland, 466 U.S. at 694, 104 S.Ct. at 2068), overruled on other grounds by O'Dell v. 
Netherland, 95 F.3d 1214 (4th Cir.1996). While Hill's prejudice requirement focuses on a 
subjective question, "the answer to that question must be reached through an objective 
analysis." Hooper v. Garraghtv. 845 F.2d 471, 475 (4th Cir.), cert. denied, 488 U.S. 843, 109 
S.Ct. 117, 102 L.Ed.2d 91 (1988). 

State ex rei. Vernatter v. Warden, W. Va. Penitentiary, 207 W.Va. 11,528 S.E.2d 207, 
214 (1999). 

A guilty plea is valid only if it represents a knowing and voluntary choice among 

alternatives; therefore, a client's expressed intent to plead guilty does not relieve counsel of their 

duty to investigate possible defenses and advise the defendant so he can make an informed 

decision. See, Memorandum Decision No. 12-1285, p. 8, pt. 13, Kevin E. E. v. Seifert, (W.Va., 

2013) (citing Savino v. Murray, 82 F.3d 593, 599 (4th Cir. 1996) and State ex rei. Vernatter v. 

Warden, 207 W.Va. 11,528 S.E.2d 207 (1999)). "Courts have found no difficulty finding 

ineffective assistance of counsel where an attorney neither conducted a reasonable investigation, 

nor demonstrated a strategic reason of failing to do so." State ex rei. Vernatter v. Warden, 

supra, 528 S.E.23d 207 at 214 (quoting State ex rei. Daniel v. Legursky, 195 W.Va. 314, 320, 

465 S.E.2d 416, 422 (1995)). 

Under West Virginia law, if a defendant charged with a crime raises the affirmative 

defense of not guilty by reason of insanity and the defendant or the state introduces any evidence 

at trial which raises any doubt as to whether the defendant was sane at the time he committed the 
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alleged offense, the burden then is upon the state to prove beyond a reasonable doubt that the 

defendant was sane at the time he committed the alleged offense. Syllabus Point 3, State v. 

Daggett, 167 W.Va. 411,280 S.E.2d 545 (1981). When a defendant in a criminal case raises the 

issue of insanity, the test of his responsibility for his act is whether, at the time of the 

commission of the act, it was the result of a mental disease or defect causing the accused to lack 

the capacity either to appreciate the wrongfulness ofhis act or to conform his act to the 

requirements of the law, and it is error for the trial court to give an instruction on the issue of 

insanity which imposes a different test or which is not governed by the evidence presented in the 

case. Syllabus Point 2, State v. Myers, 159 W.Va. 353,222 S.E.2d 300 (1976). Thus, because 

sanity at the time of an offense entails both that the accused appreciated that what he was doing 

at the time of the offense was wrong and that he was at the time able to conform his conduct to 

the requirements of the law, even if the evidence shows that the defendant did know that what he 

was doing was wrong, if any evidence is introduced raising a doubt as the whether the defendant 

was unable to conform his conduct so that it was lawful, the state will have the burden to prove 

beyond a reasonable doubt that the defendant could have conformed his conduct to the 

requirements of the law. In this case, there is no dispute that the circuit court was correct in 

finding that at the time of the crime Mr. Llyod had an awareness that what he was doing was 

wrongful. [A.R. p. 10-11; p.150 (lines 10-11); p. 225 (lines 17-21)]. However, like Mr. Llyod's 

incompetent defense attorney failed to do throughout the course of his representation of Mr. 

Llyod, at no time during Mr. Llyod's plea hearing did the circuit court fully apply Syllabus Point 

2 in State v. Meyers, supra, and inquire of Mr. Llyod whether at the time of the crime he was 

able to conform his conduct to the requirements of the law, even though Mr. Llyod informed the 

court at the plea hearing that at the time ofthe crime he was under the influence of a powerful 
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psychoactive substance commonly known as "bath salts" and couldn't really remember all that 

happened during the incident, and even though Mr. Llyod also infom1ed the court that he was 

bipolar. [A.R. p. 15 (lines 1-15); p. 153 (lines 14-19)]. 

The circuit court also failed to fully apply Syllabus Point 2 in State v. Meyers, supra in 

denying Mr. Llyod's petition for post-conviction habeas corpus relief on the grounds that counsel 

was ineffective with respect to Mr. Llyod's insanity defense, and the court made no findings at 

all regarding evidence that, even though Mr. Llyod knew what he was doing was wrong, as a 

result of a mental disease or defect, at the time of the crime Mr. Llyod could not conform his 

conduct to the requirements of the law. [A.R. p. 150]. This is the basis for the assignment of 

error in Mr. Llyod's appeal to this Court: The preponderance of the evidence before the circuit 

court establishes that Mr. Llyod's counsel was woefully ineffective under both prongs of the 

Miller/Strickland test as modified given Mr. Llyod's guilty pleas per State ex reI. Vernatter v. 

Warden, W. Va. Penitentiary, supra, because: (a) despite clear indications that Mr. Llyod 

suffered from a mental disease or defect making him unable to conform his conduct to the 

requirements of the law at the time of the crime, defense counsel conducted no investigation 

whatsoever with respect to a mental health defense and gave no advice to Mr. Llyod with respect 

to any mental health defense, and incompetently allowed his client to plead guilty to crimes in 

complete ignorance of an insanity defense; and (b) had Mr. Llyod's defense counsel competently 

investigated and advised Mr. Llyod with respect to his insanity defense, there is a reasonable 

probability that Mr. Llyod would not have pleaded guilty to any crime, and that Mr. Llyod would 

have insisted on going to trial raising insanity at the time of the crime as an affirmative defense 

per Syllabus Point 2 in State v. Meyers, supra, thereby putting the state to its burden, per State v. 

Daggett, supra, to prove beyond a reasonable doubt that Mr. Llyod was sane at the time of the 
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crime - i.e., prove beyond a reasonable doubt that even though he knew what he was doing was 

wrong, Mr. Llyod couldn't stop himself - he could not conform his conduct to the requirements 

of the law. 

The preponderance of the evidence before the circuit court establishes that at the outset of 

his representation ofMr. Llyod through the course of the plea hearing, Mr. Llyod's defense 

counsel had clear indications that his client may not have been sane at the time of the crime. 

According to the victim herself, at the time of the crime, Mr. Llyod, a person the victim knew 

fairly well, was not acting at all like himself and appeared to be "under the influence of 

something," and though he had never been violent prior to that night, he was strangely repeatedly 

telling the victim "I love you" while "he was just going wild." [A.R. p. 103-112, 114]. Any 

objectively reasonable defense attorney should have been aware of these facts from the 

3/25/2013 CAD Incident Report and the victim's recorded statement that same day, and Mr. 

Llyod's defense attorney believes he was aware of these facts. [A.R. p. 179 (line 19) - p. 192 

(line 4)]. 

Just knowing these facts from CAD Incident Report and the victim's recorded statement 

triggered the clear duty of Mr. Llyod's defense counsel to further investigate possible mental 

health defenses for Mr. Llyod. State ex rei. Vernatter v. Warden, supra, 528 S.E.2d 207 at 214 

(citing United States v. KaUfman, 109 F.3d 186, 190 (3rd Cir. 1997) and Becton v. Barnett, 920 

F.2d 1190, 1191-92 (4th Cir. 1990)). But, Mr. Llyod's defense counsel had even more 

indications that Mr. Llyod had a possible insanity defense prior to allowing his client to enter his 

guilty pleas - indications having a direct bearing on Mr. Llyod's insanity defense, and thus, 

having a direct bearing on whether Mr. Llyod was actually even legally responsible for any 

crime charged in the Indictment. In addition to CAD Incident Report and the victim's own 
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statement, prior to allowing his client plead guilty, defense counsel also had further clear 

indications that his client was an addict who was under the influence of the potent psychoactive 

substance known as bath salts at the time of the crime and couldn't remember everything, and 

that Mr. Llyod was also bipolar. [A.R. p. 176 (lines 5-7); p.190 (lines 14-16); p. 218 (lines 3

23); p. 220 (line 16) - p. 221 (Iine2)]. Moreover, even though during the plea hearing 

immediately after Mr. Llyod informed the Court that he was under the influence of bath salts at 

the time of the crime and couldn't remember everything the Court specifically asked defense 

counsel if Mr. Llyod had any affirmative defenses, no light bulb shining a light on Mr. Llyod's 

insanity defense went off in the defense attorney's mind. [A.R. p. 150 (lines 1-18; p. 187 (lines 

13-20]. 

Despite all these clear indications indicating that Mr. Llyod may not have been sane at 

the time of the crime, Mr. Llyod's defense counsel conducted no investigation at all, gave Mr. 

Llyod no advice regarding an insanity defense, did not formally raise an insanity defense, and 

allowed Mr. Llyod to plead guilty in complete ignorance of his possible insanity defense. And 

the evidence is clear that defense counsel's failures in this regard were not for any strategic 

purpose, but were solely because Mr. Llyod seemed to defense counsel that his client was sane 

when defense counsel talked to Mr. Llyod after his client's arrest and incarceration; because 

defense counsel didn't think he needed to investigate any mental health defense for his client 

because his client wanted to plead guilty; and perhaps most significantly of all, because Mr. 

Llyod's defense attorney himself was, from the outset of Mr. Llyod's representation in the 

criminal proceeding all the way up to Mr. Lloyd's post-conviction habeas corpus omnibus 

hearing, clueless as to what an insanity defense under West Virginia law even entailed. [A.R. p. 

186 (line 10) - p. 197 line 9]. 4 (lines 4-7, lines 20- 24); p. 197 -(line 9)J. 
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Again, a lawyer may not rely on his own belief about a defendant's mental condition and 

counsel is obligated to undertake further reasonable investigation of possible mental defenses 

where there are indications that a defendant was not sane at the time of the offense. State ex rei. 

Vernatter v. Warden, supra, 528 S.E.2d 207 at 214 (citing United States v. Kaufman, 109 F.3d 

186, 190 (3rd Cir. 1997) and Becton v. Barnett, 920 F.2d 1190, 1191-92 (4th Cir. 1990)). And 

again, a guilty plea is valid only if it represents a knowing and voluntary choice among 

alternatives; therefore, a client's expressed intent to plead guilty does not relieve counsel of their 

duty to investigate possible defenses and advise the defendant so he can make an informed 

decision. See, Memorandum Decision No. 12-1285, p. 8, pt. 13, Kevin E. E. v. Seifert, (W.Va., 

2013) (citing Savino v. Murray, 82 F.3d 593, 599 (4th Cir. 1996) and State ex rei. Vernatter v. 

Warden, 207 W.Va. 11,528 S.E.2d 207 (1999)); "Courts have found no difficulty finding 

ineffective assistance of counsel where an attorney neither conducted a reasonable investigation, 

nor demonstrated a strategic reason of failing to do so." State ex rei. Vernatter v. Warden, 

supra, 528 S.E.23d 207 at 214 (quoting State ex rei. Daniel v. Legursky, 195 W.Va. 314, 320, 

465 S.E.2d 416,422 (1995)). 

Given the clear indications presented to defense counsel that Mr. Llyod may not have 

been legally responsible for his actions at the time of the crime because a mental disease or 

defect rendered him unable to conform his conduct to the requirements of the law, by the 

authorities cited herein above, it is beyond question that Mr. Llyod's defense attorney had the 

constitutional duty to conduct a reasonable investigation to support an insanity defense for Mr. 

Llyod and to advise Mr. Llyod about an insanity defense before his client pleaded guilty to any 

crime charged, and despite that Mr. Llyod seemed sane to counsel after the crime, and despite 

Mr. Llyod's expressed desire to accept the offers of the Plea Agreement and plead guilty to two 
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of the counts charged in the indictment. Mr. Llyod's defense attorney compounded his failure to 

effectively represent his client by not timely moving to withdraw Mr. Llyod's guilty pleas before 

sentencing, nor seeking reconsideration after sentencing on the grounds that Mr. Llyod has an 

insanity defense, even though after the plea hearing further facts indicating that Mr. Llyod may 

not have been sane at the time of the crime came to counsel's attention - including facts 

pertaining to Mr. Llyod's long and substantial history of addiction and mental illness reflected in 

the Presentence Investigation Report, and as reflected in a letter to the court from Mr. Llyod's 

parents, that Mr. Llyod suffered from hallucinations and memory loss not long before the time of 

the crime. [A.R. p. 67-78; p. 87-96; p. 209 (line 11) - p. 213 (line 7)]. It is beyond question that Mr. 

Llyod's defense attorney utterly failed his constitutional duties to his client is all these respects, 

and that counsel's assistance to Mr. Llyod was woefully ineffective under the first prong of the 

Miller/Strickland test. It was also outcome determinative per the second prong of the 

Miller/Strickland test. 

The preponderance of the evidence also establishes that, but for his defense attorney's 

ineffective assistance, Mr. Llyod would not have pleaded guilty to any crime charged in the 

indictment, and he would have insisted on going to trial raising an insanity defense. First of all, 

this is precisely what Mr. LIyod stated in his Amended Petition, and was what he said in his 

sworn testimony at the omnibus hearing. [A.R. p. 48; p. 221 (line 3) - p. 230 (line 2)]. And 

furthermore, there can be no doubt that even without any further development of evidence prior 

to a criminal trial and just by the CAD Incident Report of record, the victim's trial testimony if 

consistent with her previous statement, Mr. Llyod's trial testimony if consistent with his omnibus 

hearing testimony, and the testimony ofMr. Llyod's stepmother if consistent with her omnibus 

hearing testimony, there would be more than sufficient evidence to create a doubt as to Mr. 
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Llyod's sanity at the time of the crime and thus, the burden would shift to the state to prove 

beyond a reasonable doubt that at the time of the crime Mr. Llyod was sane - that he could 

conform his conduct to the requirements of the law - per Syllabus Point 3 in State v. Daggett, 

supra, and that is a more than sufficient to establish a "reasonable probability that the outcome 

would be different" and "undermine confidence in the outcome" per the second prong of the 

Miller/Strickland test and State ex rei. Vernatter v. Warden, W. Va. Penitentiary, supra. 

CONCLUSION 

WHEREFORE, in addition to all other appropriate relief, the petitoner, Billy Ray Llyod, 

Jr., by counsel, respectively requests that this Honrable Court Find and Conclude that Mr. Llyod 

meets his burden of proof seeking post-conviction habeas corpus releif in Civil Action No. IS-C

191-3 to establish that in Felony No, 13-F-98-3 Mr. Llyod was denied his state and federal 

constitutinal right to the effective assistance of legal counsel, and REVERSE the circuit court's 

"Amended Order Denying Petition For Writ of Habeas Corpus" in Civil Action No. IS-C-191-3, 

and REMAND this matter to the circuit court for further proceedings in Felony Case No, 13-98

3, with instuctions to the circuit court to VACATE Mr. Llyod's conviction in the felony case, 

appoint Mr. Llyod competent counsel for said case, and allow the defendant to withdraw from 

the Plea Agreement and his guilty pleas in said case. 

Signed: ~::>- .. . 
David Mirhoseini (WV Bar ID # 10036 ) 
Counsel ofRecordfor Petitioner 
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