
IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA 


BILLY RAY LLOYD, JR., 

Petitioner, 

v. Civil Action No. 15-C-191-3 
Underlying Felony No. 13·F-98-3 
(Judge James A. Matish) 

DAVID BALLARD, Warden 
Mount Olive Correctional Center, 

Respon,dent. 

AMENDED ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS} 

Pending before the Court is an Amended Petition for Writ of Habeas Corpus, filed by 

Billy Ray Lloyd, Jr. ("Petitioner"), by counsel, David Mirohseini. The State, by Assistant 

Prosecuting Attomey for Harrison County, Andrea Roberts, filed a response. The Court held an· 

omnibus hearing on October 10,2015, wherein it took the testimony'ofthe Petitioner's trial 

counsel, mother, and himself. The Petitioner will be DENIED. 

FINDINGS OF FACT 

1. In the "List of Grounds Waived or Asserted," filed pursuant,to Losh v. McKenzie, 

166 W. Va. 762, 277 S.E.2d 606 (1981), and confirmed by the Petitioner and his counsel at the 

time of the omnibus hearing, indicates that the Petitioner raises eight grounds for the Court's 

consideration: 

(6). Involuntary guilty plea; 
(7) Mental competency at time of crime; 

. (13) Failure of counsel to take an appeal; 
(21) Ineffective assistance of counsel; 
(25) No preliminary hearing; 

I This Amended Order corrects errors in the original Order, entered on November 18, 2016. The November 18 Order 
incon'ectly listed Marvin C. Plumley as the Respondent. During the pendency of the instant Petition, the Petitioner 
was transfen-ed from Huttonsville Correctional Center ("HCC") to Mount Olive Correctional Center ("MOCC;'). 
David Ballard is the wru"den ofMOCC. . 



(39) Claim of incompetence at time of offense, as opposed to time oftrial; 
(49) Question ofactual gUilt upon an acceptable guilty plea; 
(50) Severer sentence than expected. 

2. All other grounds were waived by the Petitioner as confirmed by the Petitioner 

and his counsel at the time of the omnibus hearing. 

3. On March 25, 2013, a warrant was issued for the Petitioner's an'est for Robbery in 

the First Degree, Nighttime Burglary and Assault during the Commission of a Felony. 

4. The Co~ut appoh+ted Jack Clark of the Hanison County Public Defender's Office, 

an experienced crinlinal defense attorney, to represent the Petitioner on the above-listed felony 

charges. 

5. On AprilS, 2013, the Petitioner waived his right to a preliminary hearing and the 

case was bound over to circuit COUlt. 

·6. The May 2013 term of the Harrison County Grand Jury returned a four count 

indictment charging the Petitioner with the felony offenses of Burglary, Robbery in the First 

Degree, Assault During the Commission of a Felony, and Grand Larceny. 

7. The Petitioner and the State negotiated a plea agreement whereby the Petitioner 

would enter pleas of guilty to Robbery in the First Degree and Assault Dwing the Commission 

bf a Felony. Upon acceptance of the above-listed guilty pleas, the State agreed to dismiss the 

felony charges of BW'glary and Grand Larceny. The State further agreed not to filed a recidivist 

information against the Petitioner and would stand silent during sentenci.ng. 

8, On June 19,2013, the State of West Virginia and the Petitioner appeared before 

this Court for entry ofthe Petitioner's guilty pleas pW'suant to the aforementioned pl~a 

agreement. The Petitioner entered his pleas of guilty to Robbery in the First Degree and Assault 

During the Commission ofa Felony, presented a factual foundation for said guilty pleas, a11d 
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entered into the plea agreement in open cOUlio The Court found that the Petitioner had entered his 

pleas of guilty voluntarily, that he understood the nature of the charges against him, that he was 

fully advised by competent counsel, that he understood the advice ofhis cOUllsel, and that he 

knew what he was doing when admitting his guilt. 

9. On August 1,2013, the pmiies appeared for a sentencing hearing, and the Court 

sentenced the Petitioner to a determinate sentence of 40 years for the charge of Robbery in the 

First Degree and an indeterminate sentence of not less than two (2) nor more than 10 years for 

the charge ofAssault During the Commission of a Felony. The Court ordered the sentences to 

run consecutively. 

10. The Petitioner did not file an appeal to the West Virginia Supreme Court of 

Appeals. 

11. On October 24,2013, Mr. Clark filed a Motion for Reconsideration with the 

Court. 

12. On November 27, 2013, the State filed a response to the Motion for 

Reconsideration. 

13. The Court denied the Motion for Reconsideration by Order entered on December 

3,2013. 

14: On May 5, 2015, the Petitioner,pro se, filed a Petition for Writ of Haheas Corpus 

and set forth one ground for consideration by the CO'lllt: ineffective assistance of counsel. 

15. On June 22,2015, the Respondent filed an answer in Response to the Petition for 

Writ of Habeas Corpus. 
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16. On August~ 2015, the Petitioner, with the assistance of his court-appointed 
. .:l.}:' 

counsel, David Mirhoseini, filed an Amended Petition for Writ of Habeas Corpus and a Lash 

checklist. 

17. On August 25,2015, the Respondent filed an answer in response to Petitioner's 

Amended Petition for Writ of Habeas Corpus. 

18. The Petitioner listed only one alleged ground in his Petition and Amended 

Petition, ineffective assistance of counsel, but he listed eight grounds on his Lash checklist. Each 

of the eight grounds raised will be addressed separately in this order, infra. 

CONCLUSIONS OF LAW 

The COUli will now address each of the Petitioner's alleged grounds in turn. Some of the 

Petitioner's grounds are without evidentiary support, and the COlllt will dispose of those groUllds 

in summmy fashion. However, his claims regarding ineffective assistance of his trial counsel and 

his mental competency at the time of the offense have some support in the record, and these 

grounds necessitate a detailed analysis. 

I. Grounds Without Adequate Factual Support 

The Petitioner's claims regm'ding the, the failure of his p,ial counsel to take an appeal, the 

lack of a preliminary heating, and the severity of his sentence are without adequate factual 

support, and will not serve as the basis for habeas corpus relief. 

A. Failure of Counsel to Take an Appeal 

This ground is without adequate factual support, because the Petitioner ~ailed to present 

any evidence to show that there were any non-frivolous grounds for appeal. "A mere recitation of 

.. '. grounds without detailed factual SUppOlt does not justify the issuance of a writ ...." Markley 

v. Coleman, 215 W. Va. 729. 734. 601 S.E.2d 49,54 (2004). This claim lacks the detailed factual 
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support necessary to justify the issuance of a writ, and this ground will not justify the issuance of 

a writ in this case. 

B. No Preliminary Hearing 

This ground is both !actually and legally insufficient to merit relief for the Petitioner. 

First, a preliminary hearing was scheduled in the Petitioner's case, but he signed a valid of 

waiver ofhis right to a preliminary hearing. He presented no·evidence at the omnibus hearing to 

show that this waiver was not knowing and voluntary. Second, even ifhis waiver was invalid, 

"[a] a prelirnin8.1Y hearing in a criminal case is not constitutionally required." Syllabus Point 1, 

State ex rei. Ro"j.ve v. Ferguson, 165 W. Va. 183,268 S.E.2d 45 (1980). Therefore, this ground is 

- insufficient to merit relief. 

C. Severer Sentence Than Expected 

This ground is factually insufficient, because the Petitioner failed to present any evidence 

to show he was not aware of the sentence he may be subjected to as a result of his plea. A review 

ofthe plea hearing transcript clearly shows that the Court advised the Petitioner of the possible 

sentences for each charge, and the Petitioner acknowledged that he understood these possible 

sentences. (Se~ June 19,2013, Plea Hearing Transcript, pages 8-7}.FUl1helmore, the Petitioner's 

sentence was within the range ofthe statutory sentences for his crimes. Therefore, this ground is 

without sUfficient factual SUppOlt to merit relief. 

II. Remaining Grounds 

The Petitioner has five remaining grounds: involuntary guilty plea, mental competency at 

time of crime, ineffective assistance of counsel, claim of incompetence at time of the offense, 

and question of actual guilt upon acceptance of a guilty plea. Because these grounds are 
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interrelated the Court will analyze them in a 10~ca1 lU8lUler. Although these grounds have some 

factual support in the record, the Comt believes they are still insufficient to merit relief 

A. Mental Competency at Time of Crime and Claim of Incompetence at Time of Offense 

The Petitioner alleges that he was not competent at the time of his crime because he had 

consumed bath salts and he had previously been t1'eated for a mental illn~ss. The Petitioner 

offered no expert witness 01' evidence to support these assertions, and the evidence regarding his 

conduct before, during, and after the crime cut against this argument. 

First. dUling his plea hearing, the Court asked the Petitioner ifhe has evel' been treated or 

hospitalized for any type ofmental illness, and the Petitioner responded in the negative. (See 

June 19,2013, Plea Hearing Transcript, page 14). 

Second, the Petitioner's conduct during the commission of his erline, and his statements 

at his plea hearing indicate the Petitioner could appreciate the wrongfulness ofhis conduct. The 
\ 

test for insanity is whether or not the Petitioner had a mental disease or defect that caused him to 

"lack the capacity either to appreciate the wrongfulness of his act or to confonn his act to the 

requirement of the law." Syl. Pt. 2, State v_ Meyers, 159 W. Va. 353,222 S.E.2d 300 (1976) 

(overrules on other grounds by Slate v. Guthrie, 194 W. Va. 657,461 S.E.2d 163 (1995). 

In thIs case the Petitioner was clearly able to appreciate the wrongfulness of his conduct. 

He devised a scheme to rob the victim's home when he believed she would not be l?resent; he 

disguised his appearance to hide his identity, and after the robbery he sought out an individual 

with an identification card to pawn the stolen items. The Petitioner may have acted somewhat 

erratically during the robbery as a result of his intoxication, but this does not necessarily mean he 

was incapable of appreciating the wrongfulness of his conduct. Furthermore, during his plea 
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hearing, the Court asked if he knew what he was doing was wrong, and the Petitioner answered 

in the affirmative .. (See June 19, 2013, Plea Hearing Transcript, page 19). The fact of the matter 

is, the Petitioner was a drug addict and he wanted/needed money to buy drugs, so he concocted a 

plan and executed it to that effect. 

There is simply insufficient evidence for the Court to find that the Petitioner was 

incompetent at the time he committed the offense, and his conduct during the relevant time 

periods cut against his assertions. Therefore, this ground is without merit. 

B. Question of Guilt 

This ground piggybacks on the Petitioner's incompetency grounds. Essentially, the 

Petitioner argues that because he was incompetent at the time ofhis offense, he could not have 

been convicted of the crimes for which he was charged. Because the Court does not believe the 

Petitioner proved his incompetency at the time of the offense, this grol!nd is, likewise, without 

merit. 

C. Voluntal'iness of Guilty Plea 

TIns claim piggybacks on the Petitioner's competency claims, as well as, his ineff~ctive 

assistance of cotmsel claim. Essentially, the Petitioner argues that his plea was not voluntary 

because he was never advised of the availability of an insanity defense. The COlllt does not 

believe this ground merits relief, because the Petitioner has failed to prove he was incompetent at 

the time of the offense, and his counsel was not ineffective for not advising him ofthis defense. 

Furthermore, the COlli engaged the Petitioner in the entirety of the plea colloquy required by the 

West Virghna Rules of Criminal Procedure, including questions regarding the Petitioner's 

mental health and appreciation of the wrongfulness of his conduct. (June 19,2013 Plea Hearing 

Transcript, page 29). 
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The Petitioner has failed to present sufficient evidence to show that, despite the full plea 

colloquy, his plea was involuntary. Therefore, this grolmd is also without medt. 

D. Ineffective Assistance oJ Counsel 

Finally, th~ Petitioner alleges that his trial counsel, Jack Clark, was ineffective because 

(1) he did not have a preliminary hearing and (2) he did 110t advise him of or pursue and insanity 

defense. The issue regarding the preliminary hearing has already been addressed. Regarding the 

incompetence claims, the Court wi1l further explain why counsel's conduct was reasonable and 

why, even ifit wasn't, it did not prejudice the Petitioner. 

In order to find that an attorney's assistance is ineffective, the Strickland test must be 

applied, which states that (1) counsel's performance was deficient under an objective standard of 

reasonableness and (2) there is a reasonable prob8;bility that, but for counsel' s unprofe~sional 

errors, the result ofthe proceedings would have been different. Strickland v. Washington, 466 

U.S. 668 (1984). Slate ex 1'el. Kitchen 1'. Painter clalifies this test by holding that when an attack 

on cOlillsel's performance as ineffective "arises fl.-om occunences involving strategy, tactics and 

arguable courses of action, his conduct will be deemed effectively assistive of his client interests, 

unless no reasonably qualified defense attorney would have so acted in the defense of an 

accused." 226 W.Va. 278, 700 S.E.2d 489 (2010). Failure to meet the burden ofproof imposed 

by either part of the Strickland test is fatal to a habeas petitioner's claim. State ex reI. Daniel v. 

Legursky, 195 W:Va. 314,465 S.E.2d 416 (1995). Petitioner's burden i~ proving ineffective 

assistance of counsel is heavy as there is strong presumption that counsel's 'conduct falls within 

the wide range ofreasonable professional assistance. U.S.C.A. Const. Amend. 6; see also Stafe 

ex reI. V£;rnatter v. Warden, West Virginia PenitenliOlY, 207 W. Va. 11,528 S.E.2d 207 (1999). 

To prove prejudice in a circumstance such as this, a Petitioner must show that there is a 
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"reasonable probability that, but for counsel's errors, he would not have pleaded guilty and 

would have insisted on going to trial. ", SyI. Pt. 5, State ex ref. Vernatter v. Warden, West 

Virginia Slate-PenitentiGlY, 207 W. Va. 11,528 S.E.2d207 (1999). 

In this case, Mr. Clark was not unreasonable in his decisions not to pursue incompetency 

because the Defendant's conduct clearly demonstrated he was competent when he committed the 

offense, as discussed above. Additionally, Mr. Clarkwas successful in negotiating a very 

beneficial plea for the Petitioner. Pursuant to the plea agreement, the State dropped two felony 

charges and agreed not to file a recidivist information against him. These agreements 

substantially lessened the Petitioner's potential sentences. Given the lack of evidentiary support 

for his incompetence claims, the Court cannot say that there would be a reasonable probability 

that the Petitioner would have taken this defense to trial and risked recidivist sentencing for a 

crime he clearly actually committed. 

Thus, Mr. Clark's conduct was reasonable, given the circumstances, and the Petitioner 

suffered no prejudice as a result of Mr. Clark's conduct even if the COUlt assumes his conduct 

was uID"easonable. Therefore, this ground is also without merit. 

ORDER 

It is hereby ORDERED that the Petitioner's Amended Petition for Writ of Habeas 

Corpus is DENIED. The Clerk of this Court is directed to place a copy of this order in both the 

Petitioner's habeas file-and in the underiying criminal file, remove this case from the Court's 

active docket, and send certified copies of this Order to the following: 

David Mirhoseini Andrea Roberts 
P.O. Box 4700 Assistant Prosecuting Attollley 
BrldgepOl1, WV 26330 301 West Main Street 

Clarksburg, WV 2630 I 
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David Ballard, Warden Billy Ray Lloyd, Inmate 
Mount Olive Correction Center Mount Olive Correction Center 
1 Mountainside Way 1 Mountainside Way 
Mount Olive, WV 25185 Mount Olive, WV 25185 

Rory Perry, Clerk 
Supreme Court ofAppeals of West Virginia 
State Capitol Room E-31? 
Charleston, WV 25305 

. ENTER:_-------L-I_.L--I-i<-=-O_5---/-!_bo---.:('-----C::p=--· 
~ 7 

James A. MatiS~ge 
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STATE OF WEST VIRGIN1A 
COUNTY OF I-lARR1S0N, TO-\VIT: 

1, Donald L. Kopp 11, Clerk oftile Fiftcclllh Judicial Circuil Hnd the 18th 


Family Court Circuit of11arrisol1 Counly, West Virginia, hereby certify the 


foregoing to be a true eopy orthc ORDER cntered in the aboyc styled action 


ou1hc s: clay of~~~-e.r--_-___, ~1k 


IN TESTIMONY \\THEREOF, ] hereunto set 1l1)~ hand and affix 


Seal oHIle Court this _£.___ clay of-~ec -.._' 20- _/~. 


i1~~[YCO~1I1
Circuit Clerk 
Harrison County, \Vcs[ Virginia 
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IN THE CIRCUIT COURT OF HARRISON COUNTY. WEST VIRGINIA 

BILLY LLOYD. 

Petitioner, 

Vs. Civil Action No. 15-C~191-3 
(James A. Matish. Judge) 

MARVIN C. PLUMLEY. WARDEN. 
HUTTONSVILLE CORRECTIONAL CENTER, 

Respondent. 

ORDER 

Notice to Petitioner and Counsel 
Concerning Waiver of Grounds Not 
Raised in Post-Conviction Habeas 
Corpus Proceedings, and Pleading 
Time-table 

Petitioner: Billy lloyd., Inmate, Huttonsville Correctional Center. Post Office Box 1, 
Huttonsville, West Virginia 26273. 

Counsel for Petitioner: David Mirhoseini. Post Office Box 4700, Bridgeport. West Virginia, 
26330; Telephone Number (304) 203-1729. . 

Counsel for Respondent: Office of the Prosecuting Attorney for Harrison County, West 
Virginia, Harrison County Courthouse, 301 West Main Street, Room 201, Clarksburg. West 
Virginia. 26301. 

The above named petitioner has filed a Petition for Post-Conviction Habeas 

Corpus relief pursuant to the prOVisions of Chapter 53, Article 4A, Section 1. et seq., of the 

West Virginia Code of 1931, as amended, as well as his Motion for Appoinbnent of Counsel 

and Application to Proceed In Forma Pauperis. The Court, having seen and inspected said 

Petition and related documents, does hereby ORDER the same filed herein. 



It appearing that the Motion for Appointment of Counsel along with the 

supporting Affidavit is proper, therefore it is ORDERED that David Mirhoseini (Post Office Box 

4700, Bridgeport, West Virginia, 26330; Telephone Number 304-203-1729), be appointed to 

represent the said Billy Lloyd., with respect to this post-conviction proceeding. 

The above named petitioner having filed said Petition, the State is directed to file 

its Return, together with any exhibits, on or before the 18th day of June, 2015, and to send a 

copy to counsel for petitioner. Based on the pleadings and exhibits, the Court will determine if 

a hearing is required pursuant to Code 53-4A-7. Except on Motion for Cause, petitioner will not 

be brought before this Court unless and until a hearing is scheduled. 

Code 53-4A-l(c) provides that grounds for relief not raised in this proceeding will 

be deemed waived. Thus grounds for habeas corpus relief not raised, may not be raised in 

future legal proceedings challenging the same conviction challenged herein. 

Therefore, counsel for petitioner is directed to ascertain whether other grounds 

for relief not set forth in the Petition should be raised. Counsel should examine the records of 

the convicting Court and interview the petitioner to determine whether other colorable grounds 

for habeas corpus relief exist. 

. Petitioner is directed to disclose to his counsel all grounds that he believes may 

entitle him to habeas corpus relief, whether or not those grounds have been presented in his 

Petition. 

Should petitioner or his counsel determine that other colorable grounds for relief 

exist, counsel shall file an Amended Petition within forty-five (45) days of receipt of this Notice, 

setting forth all such grounds. Counsel shall include in said Amended Petition all grounds he 
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believes have merit and shall further include all grounds that petitioner tells him to include, 

whether meritorious or not. 

In said Amended Petition, counsel shall state whether he has examined the 

records of the convicting Court and shall state whether he has interviewed the petitioner. In the 

event no Amended Petition is filed, counsel for the petitioner shall file a Certificate certifying 

that he has examined the available records of the convicting Court, that he has interviewed the 

petitioner, that in his opinion no additional meritorious grounds for relief exist, that he inquired 

of the petitioner whether he ~new of any additional grounds for relief, and that the petitioner 

did not desire to include any additional grounds in an' Amended Petition. The Certificate 

appended to the Checklist of Grounds for Post-Conviction Relief is sufficient for this purpose. 

Counsel shall send a copy of said Amended Petition or Certificate to counsel for the 

respondent,who shall file hislher Amended Return, if any, within twenty (20) days thereafter, 

sending a copy to counsel for the petitioner. 

Provided herewith to counsel and the petitioner is a list of potential grounds f<;lr 

habeas corpus relief. Counsel for petitioner should check off each ground that neither he nor 

the petitioner considers applicable to the challenged conviction; petitioner s~ould initial each 

ground so checked, and counsel shall file said Checklist with the Amended Petition, or the 

Certificate in lieu thereof, together with any explanatory comments he deems advisable. It is 

expected that all grounds not checked will be raised in these proceedings. 

Except on Motion and for Good Cause, the Court will not dispose of the Petition 

or schedule a hearing until said Checklist is signed by the petitioner and his counsel and filed, 

together with the ATDended Petition or Certificate as the case may be. Applications or Motions 
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on behalf of the petitioner, requested deviation from the timetable herein may be made ex 

parte by Motion or letter and will be granted if reasonable grounds are shown. 

The Clerk is directed to send a certified copy of this Order to the petitioner, Billy 

Lloyd, at his last known address of Huttonsville Correctional Center, Post Office Box 1J 

Huttonsville, West Virginia 26273; unto David Mirhoseini" counsel for the petitioner, at his 

address of Post Office Box 4700, Bridgeport. West Virginia. 26330; and unto the Office of the 

Prosecuting Attorney for Harrison County. West Virginia, counsel for the respondent, at his/her 

Jast known address of Harrison County Courthouse, 301 West Main Street, Room 201, 

Clarksburg, West Virginia, 26301 J and the Clerk is further directed to send a copy of the 

Checklist of Grounds for Post-Conviction Habeas Corpus Relief to the petitioner and his 

counsel. 

o~fAC'1M / (r-ENTER: 
~ I 

/~ 
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Subject: RE: Omnibus Hearing Transcript Request - Uoyd v. Ballard, 15-<:·191·3 


From: "Eades, Evonne" <Evonne.Eades@courtswv.gov> 


Date: Man, Dec 1,2, 2016 2;05 pm 


To: "dave@attorneydave.com" <dave@attomeydave.com> 


Attach: image001.png 


image002.png 


~ Mr. Mirhoseini, 

! I have received your request to prepare the transcript from the October 10, 2015 Omnibus hearing in Billy Ray Llyod, 
: Jr. v. David Ballard. However, my records indicate that the hearing actually took place on December 10, 2015. 

: I will waive advance payment for the preparation of that transcript. 

I 

~ If you have any further questions, please feel free to contact me. 

, 


; Sincerely. 

Renee Eades 

From: dave@attorneydave.com [mailto:dave@attorneydave.com] 

i Sent: Monday, December 12, 2016 11:51 AM 

• To: Eades, Evonne

!Subject: Omnibus Hearing Transcript Request - Lloyd v. Ballard, lS-C-191-3 


: Dear Ms. Eades: 

This is to request that you prepare a transcript of the October 10, 201S Omnibus Hearing in Billy Ray 
Uyod, Jr. v. David Balfard, Warden - Civil Action No. 15-C-191-3. I need the transcript to appeal the 
Court's decision on behalf of Mr. Uyod to the Supreme Court of Appeals. 

As you may recall, I have confirmed with the Supreme Court that it is improper for me to modify the 
Appellate Transcript Request Form for this civil habeas corpus action. Copies of my emails with Ms. 
Beaver of the Supreme Court in that regard are set forth below. I am to send you a written request, 
like this em~iI, asking you to prepare the transcript for my indigent client for whom I am court

, apPOinted counsel, you attach this request to your transclipt pay statement that you submit to the 
i Supreme Court for payment, and the Supreme Court pays you for preparing the transcript. This is what 
: we did to have you prepare the transcripts of hearings in Mr. L1yod's underlying climinal case for use in 
i this civil post-conviction habeas corpus case. 
I 
! I also need you to reply to me confirming that, pending your payment by the Supreme Court for 
. preparing the requested transcript, you waive advance payment for the transcript from Mr. L1yod, 

because I still have to submit to you and to the Supreme Court a certified Appellate Transcript Request 
Form to initiate Mr. Uyod's appeal, and the only box on the Appellate Transcript Request Form I can 
check to certify that financial arrangements for payment of the transcript have been made, is the one 
indicating you waive advance payment, and I have to attach documentation confirming that you do. 
Time is of the essence to initiate Mr. Uyod's appeal, so please reply as soon as possible confirming that 
you waive advance payment for the transcript pending your payment by the Supreme Court. 

Thank you so much for your prompt attention and assistance. 

: David Mirhoseini ,

! Court-apPointed Counsel for Billy Ray Uyod, Jr. 
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