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II. STATEMENT OF CASE 


Petitioner Danny Hundley was charged with burglary and grand larceny of a four-wheeler 

owned by Betty and Jimmy Legg who had known him for approximately 35 years. (A.R. 101, 

104-105.) Mr. and Mrs. Legg were home on May 2, 2006, but unaware that Petitioner had taken 

the four-wheeler from their basement and tried loading it onto a borrowed pick-up truck. (A.R. 

104, 114-116.) Mr. Legg allowed Petitioner to borrow his four-wheeler as recently as a week 

before, but only after permission was requested and given, before dark, and as long as petitioner 

was not under the influence of alcohol. CA.R. 101-102, 161.) Because Petitioner was under the 

influence of alcohol and it was getting dark Petitioner knew that Mr. Legg would not allow him 

to borrow the four-wheeler on May 2, 2006. CA.R. 173, 178.) 

During the evening of May 2, 2006, Petitioner entered Mr. Legg's basement where the 

four-wheeler was kept. CA.R. 173.) The only way of entering the basement was from an outside 

door. CA.R. 59.) Although the easiest place to load the four-wheeler on the truck was directly 

outside the basement door, the Petitioner took the four-wheeler some distance over a hill outside 

the site of Mr. Legg and attempted to load it. CA.R. 69-75,165.) It was in a less advantageous 

place for ease of loading. CA.R. 97-98.) The ignition switch had been tampered with. CA.R. 79.) 

The basement door was found locked even though it was Mr. Legg's practice to leave it 

unlocked. CA.R. 75, 102.) Petitioner fled when he saw law enforcement and left the four-wheeler 

partially loaded on the truck. (A.R. 168.) 

When the trial ended the evidence showed that Petitioner had always asked for 

permission to ride the four-wheeler with the exception of May 2, 2006. CA.R. 101, 119, 173, 

178.) Except for the night in question, Petitioner had not taken the four-wheeler out after dark. 

CA.R. 178.) He knew that permission would not be given because he was under the influence of 
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alcohol. CAR. 165, 173.) Petitioner left the four-wheeler partially hanging out of the truck after 

seeing law enforcement driving in the general area. CAR.168.) Although Petitioner's income 

was limited, his cocaine habit was expensive. (A.R. 181.) The jury found him guilty on both 

charges of burglary and grand larceny. Because he had two other violent felony convictions, both 

for driving under the influence of alcohol, third or subsequent offense, he was sentenced 

pursuant to the recidivist statute in W. Va. Code §61-11-18(c). (AR. 237-329.) (See State's 

Notice of Intent to Seek Recidivist Penalty, AR. 593-598.) The conviction was appealed to this 

Court, but refused. (See Petition For Appeal of Criminal Conviction In Greenbrier County, WV, 

AR. 726-742.) 

On May 4, 2010, Petitioner filed a petition for a writ of habeas corpus in circuit court 

contending ineffective assistance of counsel, insufficient burglary indictment, insufficient 

evidence to support a conviction for grand larceny, disproportionate sentencing, cumulative error 

and other grounds. (See Petition for Writ of Habeas Corpus and Subjiciendum, AR. 706-725.) 

On February 23, 2012, new counsel was appointed who requested a psychiatric 

examination to determine Petitioner's criminal responsibility. The court appointed Ralph Smith, 

M.D., ("Dr. Smith") a psychiatrist who found that Petitioner was: 1) intellectually functioning in 

the borderline range and reading at a seventh-grade level; 2) competent to stand trial; and, 3) 

capable of appreciating the wrongfulness of his actions and conforming his acts to the 

requirements oflaw. (A.R. 745, 756.) 

On December 18, 2014, Petitioner submitted his completed checklist pursuant to Lash v. 

McKenzie, 166 W.Va. 762, 277 S.E.2d 606 (1981) that included a preservation of grounds for 

relief on mental competency at the time of the crime and at trial, ineffective assistance of 

counsel, improper instructions, and excessive sentencing. (AR. 627-629.) Shortly thereafter, 
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Petitioner amended his habeas petition raising two grounds for relief including ineffective 

assistance of counsel and disproportionate sentence. (A.R. 706-720.) The Petition was denied by 

the lower court and a Notice of Appeal to this Court was filed on November 28, 2016. (See 

Order Denying Relief A.R. 682-705.) 

III. SUMMARY OF ARGUMENT 

Petitioner alleged three points of error in his appeal. First, he alleged ineffective 

assistance of counsel. Petitioner argued that his trial counsel should have presented an expert 

witness to explain why his borderline I.Q. prevented him from understanding that consent was 

needed before borrowing Mr. Legg's four-wheeler. An expert witness could not have changed 

Petitioner's testimony that he always asked permission to borrow the four-wheeler, but on the 

evening of May 2, 2006, he did not because he knew that permission would not be granted. 

Furthelmore, Petitioner alleged that he received ineffective assistance because his trial counsel 

failed to argue that the burglary count had no possibility of violence even though the act of 

burglary can always result in possible violence. Finally, Petitioner argued ineffective assistance 

because the underlying records for his previous felony convictions required to support the use of 

recidivist statute were not available. Because the State is required only to show that it was 

Petitioner who committed the offenses, not the factual basis for each underlying felony, this 

argument is meritless as well. 

The second error argued by Petitioner was that the imposition of a life sentence pursuant 

to the recidivist statute amounted to cruel and unusual punishment because the underlying 

offenses were just "traffic violations." Because the other convictions supporting the application 

of the recidivist statute were two separate felony offenses of driving under the influence of 

alcohol, third or subsequent offense, the invocation of the recidivism statute did not amount to 
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cruel and unusual punishment. Finally, the third error alleged by Petitioner was cumulative error. 

Because Petitioner's trial counsel did not commit any error, to argue cumulative error is 

meritless. 

IV. 	 STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The State does not believe that oral argument is necessary as the "facts and legal 

arguments are adequately presented in the briefs and record on appeal, and the decisional process 

would not be significantly aided by oral argument." R.A.P. 18(a)(4). However, should the Court 

order oral argument, the State believes that it falls under Rule 19. 

V. STANDARD OF REVIEW 

In reviewing challenges to the findings and conclusions of the circuit court in a habeas 

corpus action, this Court applies a three-prong standard of review. The Court reviews the final 

order and the ultimate disposition under an abuse of discretion standard, clearly erroneous 

standard for the underlying factual findings, and de novo review for questions of law. Syl. Pt. 1, 

Mathena v. Haines, 219 W. Va. 417, 633 S.E.2d 771 (2006). 

VI. ARGUMENT 

A. 	 THE LOWER COURT DID NOT ERR IN FINDING THAT 
PETITIONER'S TRIAL COUNSEL PROVIDED EFFECTIVE 
ASSISTANCE OF COUNSEL. 

Petitioner alleged that he received ineffective assistance of counsel in violation of the 

Sixth Amendment to the Constitution of the United States and under Article III, Section 14 of the 

West Virginia Constitution because: 1) "'[I]f the evidence of the Petitioner's borderline I.Q. 

would have been known the evidence at trial was insufficient to support a conviction for grand 

larceny;" 2) Counsel for Petitioner did "not challeng[e] that the burglary count had no possibility 

of violence;" and, 3) Counsel for Petitioner was "unable to challenge the validity of his 
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convictions for the DUI offenses due to records not being in the court file or appendices." (See 

Petition for Writ of Habeas Corpus ad Subjiciendum. (A.R. 1.) 

Claims of ineffective assistance of counsel are governed by the two-prong test established 

in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). Counsel's 

performance is evaluated under an objective standard of reasonableness. Is there a reasonable 

probability that, but for counsel's unprofessional errors, the result of the proceedings would have 

been different? Syl. Pt. 1, State ex ref. Kitchen v. Painter, 226 W.Va. 278, 700 S.E.2d 489(2010) 

(quoting Syl. Pt. 5, State v. Miller, 194 W. Va. 3, 459 S.E.2d 114 (1995)). The first prong 

requires that a Petitioner "identify the acts or omissions of counsel that are alleged not to have 

been the result of reasonable professional judgment. The court then must determine whether, in 

light of all the circumstances, the identified acts or omissions were outside the wide' range of 

professionally competent assistance." State ex ref. Myers v. Painter, 213 W. Va. 32, 35, 576 

S.E.2d 277,280 (2002) (quoting Strickland v. Washington, 466 U.S. 668, 690 (1984)). There is 

a strong presumption that counsel's conduct falls within the wide range of reasonable 

professional assistance. Myers, 213 W. Va. at 36, 576 S.E.2d at 281 (quoting Strickland, 466 

U.S. at 689). 

The second prong looks to whether counsel's deficient performance adversely affected 

the outcome. Myers, 213 W. Va. at 36, 576 S.E.2d at 281. "To demonstrate prejudice, a 

defendant must prove there is a 'reasonable probability' that, absent the errors, the jury would 

have reached a different result." State v. Miller, 194 W. Va. 3, 15,459 S.E.2d 114, 126 (1995) 

(quoting Strickland, 466 U.S. at 694.) A determination must be made that the identified acts or 

omissions were outside the broad range of competent assistance while at the same time refraining 

from engaging in hindsight or second-guessing. In other words, a reviewing court asks whether 

5 




a reasonable lawyer would have acted, under the circumstances, as defense counsel acted. Syl. 

Pt. 2, Kitchen, supra (quoting Syl. Pt. 6, Miller, 194 W. Va. at 6,459 S.E.2d at 117.) The actions 

of the attorney must be examined according to what was known and reasonable at the' time the 

attorney made his or her choices. Syl. Pt. 4, State ex rei. Daniel v. Legursky, 195 W. Va. 314, 

465 S.E.2d 416 (1995). Occurrences involving strategy, tactics, and course of action are 

unreasonable only if no reasonably qualified defense attorney would have so acted to be proven 

by a preponderance of the evidence. Syl. Pts. 3 and 4, Kitchen, supra (quoting Syl. Pts. 21 and 

22, State v. Thomas, 157 W. Va. 640, 203 S.E.2d 445 (1974)). 

1. 	 Trial Counsel Was Not Ineffective By Failing To Present Evidence Of 
Petitioner's Borderline 1.0. With Regard To His Conviction Of Grand Larceny. 

To support a conviction for grand larceny it must be shown that the defendant took and 

carried away personal property of another against his will with the intent to permanently deprive 

him of the ownership. Syl. Pt. 3, State v. Louk, 169 W.Va. 24, 285 S.E.2d 432 (1981); Syl. Pt. 4, 

Summers v. Gaston, 205 W.Va. 198, 517 S.E.2d 295 (1999). Petitioner argued that because he 

had a borderline I.Q. and was a "concrete thinker" trial counsel was ineffective bec.ause he failed 

to have an expert testify at trial to explain why Petitioner believed that he had implied consentto 

borrow the four-wheeler on the evening of May 2,2006. (A.R. 711.) 

Even accepting that Petitioner had a borderline I.Q., it does not automatically follow that 

Petitioner is entitled to relief for ineffective assistance of counsel. On March 8, 2013, the circuit 

court ordered an evaluation of Petitioner by Dr. Smith. (A.R. 644.) After evaluating Petitioner, 

Dr. Smith concluded that Petitioner was competent to stand trial, had an adequate factual and 

rational appreciation of the proceeding against him, and the capacity to assist his attorney in his 

own defense. Importantly, he opined that at the time of the alleged crimes Petitioner was 
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criminally responsible for his acts, able to appreciate the wrongfulness of his acts, and able to 

conform his acts to the requirements of law. CA.R. 756.) 

Dr. Smith's opinions were consistent with trial counsel's observations and conclusions. 

Counsel, a public defender, frequently represented persons with cognitive limitations similar to 

those of Petitioner. CA.R. 356.) On those occasions when one of his client's competency was in 

question, he always requested a competency evaluation. CA.R. 459.) However, in this case 

Petitioner had been "reasonably articulate, understood the process, understood the notion of 

criminal responsibility and, actually, had an explanation for why he did what he did." CA.R. 459.) 

He was responsive, coherent, and able to understand his options, defenses, and problems with his 

case. CA.R. 362.) Trial counsel was careful to inform Petitioner of the risks with the defense of 

"implied consent" especially after being offered two different plea agreements without the 

application of the recidivist statute. CA.R. 358,386,394,411,412.) 

Because trial counsel did not have a good faith basis to believe that Petitioner's limited 

capacity affected his understanding of the case, he did not motion the court for an evaluation. 

CA.R. 364, 370, 407.) However, even if he had moved for an evaluation and it was granted 

Petitioner is required to show prejudice or that there is a "reasonable probability" that absent the 

error the jury would have reached a different result. Petitioner did not show prejudice. The 

uncontested facts contradict "implied consent" because: 1) Petitioner had always sought consent 

before the evening of May 2, 2006 CA.R. 101, 119, 173, 178); 2) Petitioner knew that consent 

would not be given on the evening of May 2, 2006, because he was under the influence of 

alcohol CA.R. 165, 173); 3) Even though it would have been easier to get the four-\vheeler on 

the truck closer to the basement door where it was stored, Petitioner chose to load it at a location 

that was not visible from Mr. Legg's house and less advantageous to load a four-wheeler CA.R. 
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69-75, 97-98, 165); and 4) Petitioner fled when he saw law enforcement driving in the area 

leaving the four-wheeler partially loaded on the truck. (A.R. 168.) The uncontested facts 

contradict implied consent and, therefore, fail to support a "reasonable probability" that 

Petitioner was prejudiced by the omission of an expert at trial to explain the effect of his 

borderline IQ on his understanding of consent. For this reason, Petitioner's argUment of 

ineffective assistance of counsel must fail. 

2. 	 Trial Counsel Was Not Ineffective By Not Challenging That.The Burglary Count 
Had No Possibility Of Violence. 

Petitioner alleged that trial counsel was ineffective because he failed to argue that the 

burglary charge was not a violent crime because there was "no access from the first floor of the 

victims' residence to the basement." The means or place of entry into someone's home does 

not make the act of burglary more or less dangerous. Unlike the cases cited by Petitioner, this 

Court has unequivocally held that the offense of burglary is inherently dangerous. See State v. 

Jones, 187 W.Va. 600, 420 S.E.2d 736, 741(1992). Burglary, "by its very nature," involves a 

"threat of harm or violence." Syl. Pt. 2, State v. Housden, 184 W.Va. 171,399 S.E.2d 882 

(1990). Even when no one is home, burglary is a dangerous act. Id.885. 

Another argument listed by Petitioner under this alleged error was the failure of the State 

to name the crime that Petitioner intended to commit during the burglary. (Pet.'s Br. 9.) 

Burglary is defined as follows: 

The offense of burglary is set forth in W. Va. Code § 61-3-11(a) (Supp.1996) as 
follows: (a) Burglary shall be a felony and any person convicted thereof shall be 
confined in the penitentiary not less than one nor more than fifteen years. If any 
person shall, in the nighttime, break and enter, or enter without breaking, or shall, 
in the daytime, break and enter, the dwelling house, or an outhouse adjoining 
thereto or occupied therewith, of another, with intent to commit a crime therein, 
he shall be deemed guilty of burglary. 

State ex. reI. Thompson v. Watkins, 200 W. Va. 214,488 S.E.2d 894 (1997). 
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An indictment is sufficient if it substantially follows the language of the statute and in 

this case the language was followed. Syl. 5 State v. Wade, 174 W.Va. 381, 327 S.E.2d 142 

(1985). For this reason, Petitioner's argument of ineffective assistance of counsel must fail. 

3. 	 Trial Counsel Was Not Ineffective Because Petitioner's Conviction Records For 
His DUI Offenses Were Not In The Court File Or Appendices. 

Petitioner argued that "nowhere in the transcript or the appendix can petitioner's counsel 

find where trial counsel sought to object to any part of the underlying prior two convictions for 

DUI as it related to the Petitioner's enhancement trial." (Pet.'s Supreme Ct. Brief pp. 11-12.) 

Once established that the underlying convictions were valid, the State is not required to prove the 

factual -basis for each of the underlying convictions. The only key elements in a recidivist 

proceeding are proof of the prior felony convictions and that the defendant is the person who was 

convicted of that felony. In State v. Hillberry, 233 W. Va. 27, 35, 754 S.E.2d 603, 611 (2014) 

this COUlt held: 

We therefore hold that under WVa.Code § 61-11-19 [1943], a recidivist 
information is sufficient if it alleges a previous conviction with such particularity 
as to give reasonable notice to the defendant: (1) of the nature and character of the 
previous convictiop; (2) of the court wherein the previous conviction occurred; 
and (3) that the identity of the person previously convicted is the same as the 
defendant. 

The State sufficiently proved Petitioner's convictions for felony DUI third offense during 

the habitual offender proceeding. I For this reason, Petitioner's argument of ineffective 

assistance of counsel must fail. 

1 With regard to Count 1 of the information, 

We, the jury, find the defendant DANNY LEE HUNDLEY, 

To be the same person as was convicted of the felony offense of driving under 

the influence of alcohol, third or subsequent offense on or about May 12, 

1975 in the Circuit Court of Greenbrier County. (cont.) 
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B. 	 THE LOWER COURT DID NOT ERR IN FINDING THAT THE 
PETITIONER'S SENTENCING WAS NOT DISPROPORTIONATE. 

Petitioner argues that two of the convictions supporting the application of the recidivist 

statute were simple "traffic violations" and as such "this case falls within the limited exception 

of cases where the imposition of a life sentence is so disproportionate to the gravity of the 

underlying offenses that the cruel and unusual punishment standard is violated." (Pet.' s Supreme 

Ct. Brief p. 12.) The convictions supporting the application of the recidivist statute were not 

simple traffic violations, but were for felony driving under the influence of alcohol third or 

subsequent offense. This Court has not hesitated to find that convictions of driving under the 

influence of alcohol third or subsequent offense used to impose a recidivist life sentence do not 

violate the proportionality principle of the state and federal constitutions. State ex. rei. Appleby v. 

Recht, 213 W.Va. 503, 583 S.E.2d 800 (2002). "In short, operating an automobile while under 

the influence is reckless conduct that places the citizens of this State at great risk of serious 

physical harm or death.'" Id. at 813 citing State ex rei. State v. Gutstke, 205 W.Va. 72, 81, 516 

S.E.2d 283, 292 (1999). Petitioner's argument that his sentence was disproportionate must fail. 

With regard to Count 2 of the information, 

We, the jury, find DANNY LEE HUNDLEY, 

To be the same person as was convicted of the felony offense of grand larceny 

On or about May 1,2000 in the Circuit Court of Greenbrier County. 


With regard to Count 3 of the information, 

We, the jury, find that defendant DANNY LEE HUNDLEY, 

To be the same person as was convicted of the felony offense of driving under 

The influence of alcohol, their or subsequent offense on or about September 22, 2003 in 

the Circuit Court of Greenbrier County. 


(A.R.231-232.) 
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C. 	 THE LOWER COURT DID NOT ERR BY NOT ANALYZING THIS 
CASE UNDER THE CUMULATIVE ERROR DOCTRINE. 

Petitioner argued that "[a]s a result of the totality of the errors committed in this case, the 

Writ sought by the Petitioner should be granted." (Pet.'s Supreme Ct. Briefp. 13.) This Court 

held under the Cumulative Error Doctrine: 

Where the record of a criminal trial shows that the cumulative effect of numerous 
errors committed during the trial prevented the defendant from receiving a fair 
trial, his conviction should be set aside, even though anyone of such errors 
standing alone would be harmless error. 

State v. Foster, 221 W. Va. 629, 645, 656 S.E.2d 74, 90 (2007) (quoting Syl. Pt. 5, State v. 

Smith, 156 W. Va. 385, 193 S.E.2d 550 (1972». 

As fully discussed the errors that Petitioner alleged were not errors at all and thus 

undeserVing of cumulative error analysis. See State v. Knuckles, 196 W. Va. 416,426, 473 

S.E.2d 131, 141 ("Cumulative error analysis should evaluate only the effect of matters 

determined to be error, not the cumulative effect of non-errors.") Assuming arguendo, that some 

errors were committed in this case, none, whether individually or collectively, warrant a reversal 

of Petitioner's conviction. Thus, contrary to Petitioner's assertion, the lower court did not 

commit error in not analyzing this case under the cumulative error doctrine. 

VI. CONCLUSION 

The lower court's Final Order denying habeas relief to Petitioner should be affirmed. 

11 




PATRICK MORRISEY 
ATTORNEY GENE 

Y . DOWNEY (Bar ID No. 1056) 
ASSIST ANT ATTORNEY GENERAL 
1900 Kanawha Boulevard, East 
Building 1, Room W-435 
Charleston, West Virginia 25305 
Phone: (304) 558-2522 
Email: Mary.M.Downey@wvago.gov 

Respectfully submitted, 

MARVIN PLUMLEY, WARDEN, 
HUTTONSVILLE CORRECTIONAL CENTER 
Respondent, 

By counsel 

12 


mailto:Mary.M.Downey@wvago.gov


IN THE SUPREME COURT OF APPEALS OF WEST VIRIGNIA 


NO. 16-1111 


DANNY HUNDLEY, 

Petitioner below, Petitioner, 

v. 

MARVIN PLUMLEY, WARDEN 
HUTTONSVILLE CORRECTIONAL CENTER, 

Respondent below, Respondent. 

CERTIFICATE OF SERVICE 

I, Mary M. Downey, Assistant Attorney General and counsel for the Respondent, do 

hereby certify that a true copy of the BriefofRespondent was served bye-mail and U.S. mail to 

Petitioner by depositing said copy in the United States mail, first-class postage prepaid, on this 

1st day of June, 2017, addressed as follows: 

Eric Francis, Esquire 

229 Randolph St. W. 


Lewisburg, West Virginia 24901 


RYM.DOWNEY 

13 



