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H. STATEMENT OF CASE 

Without rehashing the Statement of Case both in the Petitioner's Brief and in the 

Respondent's Reply, the Petitioner, by counsel agrees with the timetable and sequence of events; 

and would only argue some of the suggestions made in the Respondent's Statement of Case. 

That being said, the Petitioner, by counsel does not argue with the statement of events as put 

forth by the Respondent in their Statement of case. The Petitioner's counsel would just draw the 

Court's attention to the Petitioner's Statement of Case found in the Petitioner's Brief. 

HI. SUMMARY OF ARGUMENT 

In response to the Respondent's Summary of Argument, the Petitioner would suggest that 

the expert testimony as it relates to "diminished capacity" is not to change the Petitioner's 

. __ .__ t~stiIllQPY,- The_~xpert testimony is so that the jury may see the Petitioner's testimony in the 

proper and legal light. And, the Petitioner's current counsel believes that if the trial counsel had 

offered expert testimony to the fact that the Petitioner had or was under "diminished capacity", 

using the two-prong test echoed in Strickland v. Washington, 466 U.S. 468, 104 S.Ct. 2052, 

80 L.Ed. 2d 674 (1984), it can be argued that the Petitioner can identify acts and omissions of 

counsel that are alleged not to have been a result of reasonable professional judgment. And, 

second, that the Petitiqner must prove that there is "a reasonable probability" that, absent the 

error, the jury would have reached a different result. 

The Petitioner believes that using the Reply Brief put forth by the Respondent, he can 

also show that it was error also to not fully "flesh out" the issue of whether or not burglary in this 



instance was a "crime of potential violence" and that using the two D.D.I., third offense, charges 

as enhancements, due to the fact that the appendix does not clearly explain said convictions, are 

also problematic and lend themselves to a finding of ineffective assistance of counsel. Finally, 

the Petitioner, by counsel, would respectfully assert that if two of three following are true, then 

the argument as it relates to cumulative error is also true. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The Petitioner does wish to have an oral argument on said facts; and believes that while 

the Court could grant it under other Rules, the Petitioner, by counsel, does believe that the proper 

place for said argument falls under Rule 19 of the West Virginia Rules of Appellate Procedure. 

V. STANDARD OF REVIEW 

The Petitioner, by counsel, is in agreement the standard of review stated in the 

Respondent's Brief. 

VI. ARGUMENT 

A. 	 The lowell" Court did err in fiJrndiJrng that the PetitioJrner's trial couJrnsel was not 

iJrneffective. 

To begin with, the Respondent's Reply Brief states "Even accepting that the Petitioner 

has a borderline I.Q., it does not automatically follow that the Petitioner is entitled to relief for 

ineffective assistance of counsel." (Brief of Respondent, p. 6.~ If one assumes that the 

.borderline LQ. is accurate, then in one part of the Respondent's Reply Brief, Respondent's 

counsel argues that the trial counsel was not put on notice of the Petitioner's mental deficiencies. 

However, in the same brief, it is argued that trial counsel always asked for a mental evaluation if 



a client has the mental limitations that the Petitioner has. Here, Petitioner's counsel asks which 

one is it? Because, if the trial counsel knew of the mental deficiency in the Petitioner, by his 

own words, he would have asked for an evaluation. Thus, Petitioner's current counsel argues 

that the correct analysis is that the trial counsel did not see the need for such an evaluation. 

Therefore, the question arises, is not asking for the evaluation, interviewing the client more, or 

looking into these options, and other, an ineffective assistance of counsel when you consider that 

this case is pretty "straight forward". That is to say, it is not a complex case. Would not a 

reasonable attorney have exhausted more possibilities than the Petitioner's trial counsel when in 

fact you realize that all throughout the appendix, both the trial counsel and the Petitioner state 

that the Petitioner was wanting to go to trial on the fact that "He [the neighbor] told me I could 

borrow the four wheeler anytime." If you are counsel of record, do you not endeavor to find out 

why your client has such a belief and why that belief is paramount, even though as counsel, you 

have pointed out to him on many occasions that that statement alone may not warrant an 

-- - acquittal attriaL-Thus; as stated earlier, the Petitioner, by his current counsel, has "identified the 

acts or omissions of counsel that are alleged not to have been a result of reasonable professional 

judgment." 

The second prong of the test found in Strickland v. Washington, supra, is that of "to 

demonstrate prejudice, a defendant must prove there is a 'reasonable probability' that absent the 

error the jury would have reached a different result." On the second prong, the Petitioner, by 

counsel, is not required for certainty, it is just required to show an act with "a reasonable 

probability". A definition of "reasonable probability" can be found in State v. Layton, 186 

W.Va. 470, 487,432 S.E.2d 740, 757 (1993), where it states, "a reasonable probability as being a 

'probability sufficient to undermine the confidence in an outcome." Therefore, under the 



standard definition, the Petitioner, by counsel, does not have to guarantee a reversal, or a 

different outcome, it just has to be put forth in a straight forvvard manner that it is a probability 

sufficient to undemline the confidence in the outcome. The Petitioner, by counsel, would argue 

that if a jury was aware that the Petitioner, any defendant, had borderline LQ., or found to suffer 

from what is commonly referred to as "diminished capacity", it can be successfully argued that 

could undermine the confidence in the outcome. Granted, other things go in that factor, such as 

how the diminished capacity is presented, how the diminished capacity is intertwined or 

intersected in the particular case, and other matters. In this case, one could argue to the jury with 

expert testimony that the Petitioner had a different understanding of the relationship between him 

and his neighbor at the time oftaking the four-wheeler. Thus, in short, the Petitioner's current 

counsel believes that he has also met the second prong as it relates to ineffective assistance of 

counsel. 

While we are discussing "diminished capacity" the Petitioner's current counsel would 

'poini-c.ut the Court that at no time has one put forth-an ru=gu~ent thatthePetiti;-~~; ~~--i:lot abl~ 

to assist in his own defense. We are putting forth the argument that he has "diminished 

capacity". For a discussion on diminished capacity, please look at State v. Joseph, 214 W.Va. 

525,590 S.E.2d 718 (2003); State v. Ferguson, ---W.Va.---, 662 S.E2d 515 (2008); and Moore v. 

Texas, (2017). In these cases, the trial counsel asked to put forth diminished capacity evidence. 

(That is because, as stated in the case, diminished capacity is not a defense, it is evidence.) And 

in two of those cases the Supreme Court reversed the findings of guilt to allow the d~fendant to 

put forth said evidence. The United States Supreme Court held that the defendant could not be 

put to death. This is so that the defense can put on all evidence, pertinent, relevant, and 

important for a trier of fact to understand before it renders its judgment. However, in the 

http:poini-c.ut


Respondent's Brief, the State does not talk about whether or not "diminished capacity" is 

imp0l1ant. They seek to "paper over" said distinction. And, as Petitioner's current counsel, I 

would agree if you paper over this element, or this evidence, there has been no ineffective 

assistance of counsel. But, if you look at it in the light, it was evidence that was present at trial, 

but not argued in trial. It is clear that this Petitioner had borderline intellectual functioning that 

could have been argued to the trial court as "diminished capacity". 

The next issue that the Respondent's Brief challenges, can be found on page 8 of said 

brief; where the Respondent argues that there have been some cases where the Court has found 

that burglary is inherently dangerous. The Petitioner, by counsel, does not argue that. However, 

as Petitioner's counsel begrudgingly stated where the Respondent, "Unlike the cases cited by the 

Petitioner, this Court has unequivocally held that the offense of burglary is inherently 

dangerous." The Petitioner does not argue that point. However, he does not concede the point 

either. That is to say, the Petitioner by counsel, cannot find a case that is directly on point. 

Another way to put that is, that since there is no access to the basement frorn the inside, the 

burglary is not inherently dangerous. That issue has not been taken up by the West Virginia 

Supreme Court of Appeals. 

As to the next issue that the Respondent tries to answer, that of the two D.U.I. thirds, 

granted, the Petitioner is well aware is that a D.U.r. third can be used as an enhancement penalty. 

However, here again, the Respondent "papers over" the original question asked in the 

Petitioner's Brief. And, that question is, if the two D.U.I. thirds, are using the same underlying 

misdemeanors for enhancement, does that not raise the issue of whether or not they are truly two 

separate and distinct felonies. It is not an issue of whether or not the Petitioner is the same 

person in the lmderlying felonies. It is an issue of whether or not can view two D.U.I. thirds 



using the same underlying misdemeanors for enhancement for two separate and distinct 

enhancements under the West Virginia Code. And, in that light, it does matter whether from the 

record or appendix if the Court can determine what the underlying misdemeanors were. 

Finally, as to the issue of cumulative error doctrine. The Petitioner, in his original brief 

answered this question. Nonetheless, Petitioner's counsel has to agree with the Respondent that 

if you believe there has been no error committed in the underlying case, then it follows that there 

would be no cumulative error doctrine to discuss. On this issue, the Petitioner, by counsel, 

would only argue that if the Court finds that more than one of the issues raised in the Petitioner's 

Brief have merit, then the cumulative error doctrine must apply. 

VI. CONCLUSION 

Therefore, the lower Court's final Order should be reversed and remanded for a.new trial. 
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