
DANNY 

v. 

, Warden, 

I..... . 

CIRCUIT COURT OF GREENBRIER COUNTY, WEST VIRGINIA 

CIVIL ACTION NO. lO-C-94 

Huttonsville orrectional Facility, 
Respo dent. 

ORDER DENYING RELIEF 

Now b fore the Court is a Petition for Writ of Habeas Corpus ad Subjiciendum filed by 

dley (hereafter "Petitioner"). The Petitioner filed his initial Petition for Writ of 

Habeas Corp ,through prior counsel Douglas Arbuckle, on May 4, 2010. On September 8, 

ber 29,2014, the Court held evidentiary hearings on the matter. Thereafter, on 

December 1,2 14, the Petitioner, through substitute counsel Eric M. Francis, filed his amended 

Petition for W 't of Habeas Corpus ad Subjiciendum, and on January 20, 2015, the Petitioner 

.. - -..... - ... , ..."filed hj.~ M~1llo andum in.supporLofPetitiona:-~s Habeas Action: --

Upon r view of the pleadings, the relevant authorities, the record from the proceedings 

conducted befo e the Circuit Comt of Greenbrier County in Criminal Action No. 06-F-II0, the 

evidence prese ted, and all other infonnation properly of record in this action, the Court 

e Pe*ioner is entitled to no relief, and hereby DENIES the Petition. 

BACKGROUND AND PROCEDURAL mSTORY 

effing of May 2, 2006, law enforcement officers located a pickup truck parked 

concludes that 

in Channco, eenbrier County, West Virginia, with a four-wheeler partially loaded onto it. 

Upon investiga on; the officers learned that the owner of the four-wheeler, Jimmy Legg, was 

unaware that it d been removed from the basement ofhis home, where it was being kept. The 



Greenbrier Co 

Petitioner and . s girlfriend, Vivian Chamberlain, were found running through a backyard in the 

general area 0 where the four-wheeler was located. Upon bemg questioned, the P~titioner stated 

that he knew . Legg, that he had taken the four-wheeler from Mr. Legg's basement, and that 

he intended to tell Mr. Legg the next day that he had borrowed the four-wheeler. Mr. Legg 

acknowl~dged that he knew the Petitioner, but stated that he had not given the Petitioner 

permission to ter the basement ofhis residence or to take the four-wheeler. 

·tioner was arrested, and was subsequently indicted by the Grand Jury of 

ty on one count of burglary and one count of grand larceny. Prior to trial, the 

State offered to dismiss the burglary and grand larceny charges against the Petitioner, ifhe would 

plead guilty to the offense of conSpiracy to commit burglary. As a part of this proposed plea 

agreement, the State further offered to refrain from seeking any sentence enhancement, based 

upon the Petit oner's prior felony convictions. The Petitioner rejected this proposed plea 

agreement, and the case proceeded to trial on January 25, 2007. The day before the trial began, 

__.,... ,. ,~~e .~t~!~.fi~e.9.i ."1':l'9ti~.~. Q.ffu.t.enUiLS.eek Recidivist Pena1ty,'~ infonning the·PetitioneMhatifa···" - . -- '._

conviction was obtained, the State would seek a life sentence pursuant to West Virginia Code 

§61-11-18(c). 

At trial, the State first called State Trooper Kenneth E. Young, Jr. Trooper Young 

testified that w he arrived on the scene on the night of May 2, 2006, he saw the four-wheeler 

partially loaded' the back of a pickup truck over a hill from the victim's home. Trial Tr. at 58

63. Trooper Y ung further testified that it appeared someone had tampered with the four

wheeler's igniti n. ld. at 68. Finally, Trooper Young testified about how he was able to locate 

and apprehend e Petitioner and bis girlfriend, id. at 69-74, and about the Petitioner's statement 

that he had gon into the Leggs' basement and removed the four-wheeler. ld. at 80-81. On 
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Trooper Young acknowledged that on the night of May 2, 2006, the 

Petitioner had tated that he intended to inform Mr. Legg the following day that he had borrowed ,. 

the four-whee . ld. at 82-83. 

The St te also called Mr. Legg and his wife, Betty Legg, to testify. Mr. Legg testified that 

d the. Petitioner to borrow the four-wheeler in the past. ld. at 90. However, Mr. 

estified that in the past the Petitioner had always asked permission before 

.borrowing the our-wheeler, and that he had told the Petitioner that he was not to have the four

er dark. ld. at 90-91. Furthermore, Mr. Legg testified that the basement where 

was stored sits directly beneath the Leggs' home.ld. at 92. Mrs. Legg testified 

that a pet cat as kept in the basement, and that the cat was put in the basement "right before 

t of the burglary. ld. at 105. 

State rested, the defense began its presentation of evidence, with the Petitioner 

three witnesses called by the defense. The Petitioner testified that he had known 

. the Legm; §i.!W. _h~LW.as 1.1.year.s-.old. .ld . .at-,·14 L -Th.e- 'Petitioner-furthertestitiedtharlie-naa--'--- -..--.~ .... .:..,..-.- .. .,..- ... -....... .~----#---. 

borrowed the ur-wheeler several times preViously, the most recent time being· roughly one 

week prior to ay 2, 2006. ld. at 150. The Petitioner acknowledged that in the past he had 

pennission to borrow the four-wheeler, id., but stated that the reason he did not 

n the night ofMay 2,2006, was because he had been drinking. ld. at 162. 

y, the jury found the Petitioner guilty on both counts.' The State then filed its 

Information Re arding Sentencing, in which it alleged that the Petitioner had previously been 

convicted in the Circuit Court of Greenbrier County of (a) the felony offense ofdriving under the 

influence of al hoI, third or subsequent offense, on March 13,2000, (b) the felony offense of 

forgery, on Ma 1, 2000, and (c) the felony offense of driving under the influence of alcohol, 

wheeler out a 

always asked fi 
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third or subse uent offense, on September 22, 2003. Trial on the recidivist information was 

conducted on arch 13,2007, at the conclusion of which the jury found that the Petitioner was 

the same who had been convicted of each of the three offenses identified in the 

infonnation . March 27,2007, the Petitioner was sentenced to life imprisonment pursuant to 

per on 

. West Virginia' habitual offender statute, W.Va. Code § 61-11-18(c). 

POST-CONVICTION mSTORY 

The Pe itioner appealed his conviction to the West Virginia Supreme Court of Appeals, 

as refused. The Petitioner, through prior counsel Douglas Arbuckle, then filed 

his initial Peti n for Writ ofHabeas Corpus ad Subjiciendum on May 4, 2010. The Respondent 

filed his Answ r on November 30, 2010, opposing the Petitioner's request for relief. 

Follow' g several continuances of an evidentiary hearing set in this matter, the Petitioner 

requested subs 'tute counsel, and by Order entered on February 23,2012, the Cowt appointed 

Eric M. Franci as substitute counsel for the Petitioner . 

._, '_~'.~_ ......_,__ .. ___~.Q:q..M. h 8, 2013,.the Court entered an Order·d~eeting-the Petiti.onef"tu-be-exaJ:'t1ii1~d by" - - ."'.

a licensed ps' chiatrist and a licensed psychologist to Idetermine' the Petitioner's criminal 

responsibility a the time of the acts for which he was charged, and a rep.ort of the psychiatric and 

aluations was flled on June 7, 2013. The evaluators concluded that, although 

the Petitioner as intellectually functioning in the borderline range and reading at a seventh

grade level, h was competent to stand trial, and that he was capable of appreciating the 

wrongfulness 0 his acts and of conforming his acts to the requirements of law. 

Thereaft , on September 8, 2014, and September 29, 2014, the Court conducted an 

evidentiary he . g with regard to the factual issues in dispute . in this action. At a hearing 

conducted on D ember 18,2014, the Petitioner submitted his completed checklist, pursuant to 
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Lash 'V. McKe 'e, 166 W.Va. 762,277 S.E.2d 606 (1981). in which he preserved as grounds for 

competency at the time of the crime, his mental competency at the time of trial, 

ineffective ass stance of counsel, improper instructions to the jury, and excessive sentence. In 

his amended P ·tion for Writ of Habeas Corpus ad Subjiciendum, filed by his substitute counsel 

on December 

counsel and 

raised by the 

grounds, whic 

,2014, the Petitioner raised only two grounds for relief- ineffective assistance of 

. proportionate sentence. The Court will first address the two grounds expressly 

etitioner in his amended Petition, and will then address the other non~waived 

the Petitioner chose not to brief. 

DISCUSSION 

1. Ineffec 've Assistance of Counsel 

The Pet tioner first claims that he is entitled to habeas relief based upon the performance 

of trial couns . All defendants in criminal cases are guaranteed the right to the effective 

assistance of c unseI, but the ..Petitioner has not carried his burden to show constitutionally 

. ,,. .. -' .. ~ -," ..... - .-:.- '.'.'.. -.... -: ... ~.... · 
iA~f:(~.ctiy.e.as.&i tance.in.the.presentaction., -.' --' .. -- ~ - ,. - - "- - -, ..,-"-- '" _......... -.'. 

In West Virginia, claims of ineffective assistance of counsel are governed by the two

prong test esta lished in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 

674 (1984): "1) Counsel's performance was. deficient under an objective standard of 

reasonableness; and (2) there is a reasonable probability that, but for counsel's unprofessional 

errors, the resul of the proceedings would have been different." See Syl. Pt. 5, State 'V. Miller, 

194 W.Va. 3, 59 S.E.2d 114 (1995). Furthermore, "[f]ailure to meet the burden of proof 

imposed by eith r part of the Strickland/Miller test is fatal to a habeas petitioner's claim." State 

ex.rel. Vematter v. Warden, W. Va. Penitentiary, 207 W. Va. 11, 17,528 S.E.2d 207, 213 (1999). 
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this matter on 

Petitioner's 

. 

•. I I 

d to Communicate with Petitioner "in a Certain Manner" 

resent action, the Petitioner first argues that, "due to the [P]etitioner's narrow 

band ofunders anding, his defense counsel owed him a duty to explain the procedure to him in a 

"Petition for Writ of Habeas Corpus ad Subjiciendum at 5. The evidence in this 

es that the Petitioner operates in the borderline range of intellectual functioning, 

the psychiatric and psychological evaluation report filed with the Court on June 

7,2013, and as further discussed by Dr. Ralph Smith in his testimony at the hearing conducted in 

eptember 8, 2014.1 In his testimony, Dr. Smith reiterated his conclusion that, 

'tive limitations, the Petitioner was competent to stand trial and that he was 

nsible at the time of the events that gave rise to the charges against him. 

certain mann 

as discussed i 

Transcript of aring, Sept. 8,2014, at 11. He also discussed the need "to explain things or ask 

questions in pl' English and use simple terms/' when working with persons operating in the 

borderline rang of intellectual functioning.ld. at 8 . 

.. ~ ..._. _ ,.. " __ .~... _'_ ._._'" EI[~ll.if 9n~. accepts. the proposition .that- the' Petitioner' s ..trial counsel"had ~a:n'eill:i.an:ced-,- -.., . 

duty to use sim Ie language in communicating with him, it does not automatically follow that the 

Petitioner is e 'tied to relief in this action. The Petitioner's trial counsel testified that he 

frequently repr sents persons with cognitive limitations similar to those of the Petitioner, and 

understood the matters counsel discussed with him. Id. at 33. When presented 

hearing with written materials that trial counsel had prepared relative to the 

'nal case, the Petitioner was able to read those materials and substantially 

See "Transcript of Hearing, Sept. 29, 2014, at 100-02. While the Petitioner 

orne difficulty in understanding certain words that his trial counsel used in 

I While th Court notes that the Petitioner's underlying trial took place in 2007, and the psychiatric and 
psychological eva! tions took place in 2013, the Petitioner has made no argument that his mental capacity changed 
in any material r between 2007 and 2013. 
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once at the re 

I • 

discussing bis ase with him, he has not established that he was deprived of effective assistance 

of counsel du to any failure of his trial courl:sel to communicate with him in a manner that he 

could underst d. If there were words or concepts that the Petitioner did not understand, he had 

the opportuni to ask questions of his attorney. There is no evidence that trial counsel's 

perfannance' communicating with the Petitioner was deficient, under an objective standard of 

even taking into account the Petitioner's cognitive limitations. 

ent of Communication between Trial Counsel and Petitioner. 

Next, e Petitioner argues that his trial counsel devoted insufficient time and attention to 

communicatin with him in anticipation of trial, and in particular that trial counsel only met with 

him "once at e Southern Regional Jail" during the period between the revocation of his bond 

and bis trial. P tition for Writ of Habeas Corpus ad Subjiciendum at 7. See also Transcript of 

Hearing, Sept. 9, 2014, at 94 (Petitioner testified that he had met with his trial counsel only 

'anal jail). The Petitioner's assertions in this regard are not credible. The 

.. - .......-.'. -_. ··eounsel testified that;'based'upon his review ofh:is"tiMffancl"expeiiSeCecorns:ne' ~ .... ~ - .. 

e Petitioner on five separate occasions at the regional jail. Id. at .120. The 

Petitioner and . s trial counsel also testified that they had met on other occasions as well, outside 

of the regional ail, including meetings :that took place at the courthouse when the Petitioner was 

the regional jail for pre-trial proceedings. Trial counsel also testified that he 

often communi ates with clients being held at the regional jail telephonically and in writing. 

Moreov r, effective assistance of counsel is not measured by the number of in-person 

meetings betwe n counsel and bis or her client. From the record as a whole, this Court finds that 

the Petitioner h utterly failed to demonstrate that the meetings and other communications that 

took place be een himself and bis attorney were inadequate for the purpose of advising him 
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Petitioner as a 

fully, answeri his questions, developing a trial strategy, and otherwise preparing his case. The 

Petitioner has not established that Counsel's performance was deficient under an objective 

standard ofre onableness, with regard to the extent ofhis conununication with the Petitioner. 

C. Pe' 'oner's Decision to Testify at Trial 

Next, e Petitioner claims he was denied effective assistance of counsel because he 

'''relied upon c unsel concerning his decision to testify at his trial." Petition for Writ of Habeas 

Corpus ad Su ~iciendum at 7. The Petitioner claims that this decision went ''beyond mere 

strategy' and aused the Petitioner "to admit most of the allegations against him." ld. The 

Petitioner er argues that trial counsel ignored warnings from the Court "and called the 

'tness anyway, effectively making the decision to waive his right against self· 

the Petitioner now blames the decision to testify on bis attorney, the trial record 

es that this decision was made by the Petitioner himself. Prior to taking the 

••••••• _j •••• , •••• ,_ ~ _ ••••~1&ul.d.,.Jhe..Petit oner-was-thQfQughly·.questioned·by the-£onrtto' 'ensure-rus-decision- to-take tlie_ .. '- .-.~ ....,..,.. 

stand was volu tary, knowing, and intelligent. See Syl. Pt. 3, State v. Robinson, 180 W. Va. 400. 

401, 376 S.E. d 606, 607 (1988). Upon the jury being excused from the courtroom, the 

following exch ge took place, as recorded in the trial transcript at pages 113 and 114: 

URT: ... Mr. Hundley, you have the right to testify in yo~r behalf. 

You ha e the right to present evidence in your own behalf. You don't have to, 

but you ave the right to do so. 

I you testify, then you will have your evidence considered, the same as 

esses. You also wil! be subject to cross-examination and questions 
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. our lawyer can't tell you to testify, or not to testify. Only you can make 

e indicates that having conferred with you and having heard his advice, 

that yo have decided that you do, in fact, wish to testify. Is that correct? 

URT: Are you doing that freely and voluntarily? 

URT: Is it your decision and your sole decision? 

URT: Do you have any questions about it? 

ended Petition, the Petitioner argues that, at trial, the Court had warned the 

counsel about the dangers associated with having the Petitioner testify in bis 

.. ,'_.--H~_'.~ ...o.wn....def.etlSef. d- that-this warnin~sem~ow--enhanced-triai.,.connseits-duty- t<r -preeitilte ·'the'.,-·,···· . . -

Petitioner from testifying. Petition for Writ of Habeas Corpus ad Subjiciendum at 8. lhis 

,however, the fact that the Petitioner was also present for the cautionary 

by the Court. After hearing those cautionary statements (which appear in the 

pages 40-44), the Petitioner nonetheless informed the Court, in the exchange 

quoted above, at it was bis own decision to testify, and that he had made that decision freely 

and voluntarily. Although the Petitioner now asserts that he did not understand the potential 

consequences 0 taking the stand in his own defense, the record as a whole demonstrates that the 

Petitioner bims If made the decision to testify, and that he did so freely, voluntarily, and 

In his 

argument igno 

trial transcript 
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Miller: 

. 

- .1_.. I : 

intelligently.2 

To the extent that the Petitioner's decision to testify may have been a part of his trial 

counsel's strat gic plan for the case, tbis Court cannot find such a plan was outside the broad 

sionally competent assistance. As the Supreme Court of Appeals held in State v. 

Courts :ust apply an objective standard and determine whether, in light of all the· 

circum tances, the identified acts or omissions were outside the broad range of 

profess onally competent assistance while at the same time refraining from 


in hindsight or second-guessing oftrial counsel's strategic decisions. 

7,459 S.E.2d 114, 117-18 (1995). 

an looking at the decision for -the· Petitioner to testify with the benefit of 

ust view that decision at the time it was made. In its case in chief against the 

Petitioner, the tate had established by compelling evidence that the Petitioner had entered the 

house at night, while the Leggs were sleeping, with the intention of removing 

, and tl),at he had .in fact taken the four-wheeler from the house. The State had-: . 
.• .-"" .......~.,... _. ;:~.. ~., ~''-'.'' ..... _.... _..... ____..,. ... ~.....-;:_~ "~_"_;u.. _______-:.~_e"::;~ .......". ••. ~...., ,," .... ~ .. •• ~ ...... ••_~ ,'-"'. _ ........_ _ .... ~:-... -J' •• 


uite compelling evidence that the four-wheeler belonged to Mr. Legg, and that it 

xcess of$l,OOO.OO. The only realistic chance the Petitioner had for an acquittal 

on the burglary charge was to raise a doubt in the minds of the jurors as to whether he intended 

to commit a . e when he entered the basement of the Leggs' home. Similarly, his only 

realistic chance for an acquittal on the grand larceny qharge depended on raising a doubt in the 

minds of the' j rs as to whether he intended to permanently deprive Mr. Legg of the four

wheeler. The etitioner's defense hinged entirely on the issue of whether he had intended to 

2 The rec also establishes that trial counsel discussed with the Petitioner how his defense could 
be presented with ut hlm testifying, by relying on the statement the Petitioner gave to law enforcement 
officers. See Tra cript ofHeapng, Sept. 8,2014, at 54; Respondent's Exh. 1 (admitted into evidence at 
hearing on Sept. 2014). 
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four-wheeler' 0 

e in chief, the State had presented significant evidence in support of its position 

er entered the Leggs' basement with the intention of Stealing the four-wheeler. 

Mr. Legg had testified that he had previously told the Petitioner that he did not want the 

Petitioner to t e the four-wheeler out after dark, and that on all previous occasions when he had 

borrowed the our-wheeler, the. Petitioner had asked permission prior to borrowing it. Trial 

Transcript at 9 . Moreover, the jury had heard evidence that the Petitioner attempted to load the 

pickup truck at a flat spot out of the view of the house, when it would have 

to have loaded it right beside the basement, where the terrain was much more 

6. From the evidence as to how the Petitioner~as located and apprehended, the 

jury could also er that he was trying to evade detection. In the face of all ofthis evidence, the 

perhaps have relied solely on the statement he had given to law enforcement 

. ght of the incident (that is, that he intended only to borrow the four-wheeler, 

and did not int nd to permanently deprive Mr. Legg of it pennanently), but such an approach 

.would likely h e "resulted in thePetiti011er's ·conviction. Ii1Ste~ 'iu'ari "eflbii fo·'explaiD.' more· 
tions and thought processes on the night of the incident, the Petitioner decided, 

advice of trial counsel, to testify. Under these circumstances, this Court cannot 

bjectively "outside the broad range ofprofessionally competent assistance" for 

counsel to have ecommended that the Petitioner take the stand, if in fact counsel actually made 

that recommend tion. 

Having etennined that the Petitioner has failed to carry his burden with regard to the 

first prong of e Strickland test, this Court need not address the second prong of that test. 

"Failure to meet the burden of proof imposed by either part of the StricklandIMiller test is fatal 

to a petitioner's beas claim." State ex rei. Vernatter v, Warden, W. Va. Penitentiary, 207 W.va. 

thoroughly his 
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habeas reliefb 

would have alIo 

Petitioner's trial counsel did not mislead the Petitioner as to his prospects for acquittal at trial, 

11, 17,528 S..2d 207, 213 (1999). It is clear, however, that even if the Petitioner had chosen 

not to testify a trial, there is no reasonable probability that the trial's outcome would have been' 

different. As ted above, the evidence of the Petition~r's guilt was overwhelming. Even if the 

Petitioner's tes' ony had the overall effect of hurting his case, the other evidence before the 

jury was more han enough to result in his conviction.' Accordingly, the Petitioner's claim for 

ed upon him testifying at trial also fails under the second prong ofStrickland. 

the issue is not expressly raised in the Petitioner's amended Petition for Writ of 

Habeas Corpus ad Subjiciendum, his initial Petition asserted that trial counsel was deficient in . . 

advising him to reject the plea offer made to him. In his initial Petition, at page 5, the Petitioner 

stated: 

pon consideration, the Petitioner believed it was in his best interests to 
accept e plea offer. However, his Counsel advised him to reject the plea offer 
and to p ceed to trial. Counsel indicated. to the Petitioner that he would be found 
not guilt . at trial. The Petitioner trusted his Counsel as having more knowledge __ "__._ ..._,_ "" '., ~ 

- ..-- in the m tter than··himself;· and- fotl6woo fb£adVi(£of"CounseC' AS--;-resuit,'he -.. 
himself convicted and serving a life sentence. 

Petitioner did not specifically make this assertion in his amended Petition, much 

of the evidence presented at the evidentiary hearings conducted on September 8, 2014, and 

September 29, 14, focused on the Petitioner's decision to reject the State's plea offer, which 

ed him to avoid the risk of a life sentence as a ha1;>itual offender. Accordingly, 

view of the entire record of this proceeding, it is painfully obvious that the 

and that he stro gly encouraged the Petitioner to consider the State's plea offer. To assist the 

g a decision about the plea offer, trial counsel had prepared. and discussed in 

Even though th 
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detail with the etitioner two memoranda, which have been admitted into evidence in this case. 

os. 1 and 2 (admitted into evidence at hearing on Sept. 8,2014). From these 

from the testimony adduced in this matter, it is clear that the decision to reject 

the plea offer as made by the Petitioner alone, after his trial counsel had advised him of the 

. . . .. serious risla!' erent in that choice. The Petitioner has therefore failed to establish that his trial 

ance was deficient under an objective standard of reasonableness, as to any 

unsel advised him to reject the plea offer. 


FOT the easons set forth above, the Petitioner's request for relief based upon the alleged 


ineffective assis ance ofhis trial counsel is DENIED, in all respects. 


2. Disprop rtionate sentencing, constituting cruel and unusual punishment 

Next, th Petitioner argues that his sentence falls within the limited exception of cases 


where the impo ition of a life sentence is so disproportionate to the gravity of the underlying 


offenses as to onstitute cruel and unusual punishment. While the Court acknowledges the 


. severity·ofthe- titioner's sentence 'oflife1tnprisdbnient; the ~6w:f~i':iSfffild'tlii'S'seirtence to be' --"- ..-. --." 

constitutional, der the precedents established by the Supreme Court of Appeals of West 

Virginia. 

1-1l-18(c) of the West Virginia Code provides that any person convicted of a 


felony who has two prior felony convictions "shall be sentenced to be confined in the state 


correctional fae lity for life." Although this statute is unambiguous and provides for no 


exceptions, a sta te cannot abridge constitutional rights, including the right to be free from cruel 
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. 

larceny, stating 

and unusual p . shment and the guarantee ofproportionate sentencing, as set forth in Article ill,. 

West Virginia Constitution.3 

g the appropriateness of a life recidivist sentence, the Supreme Court of 

Appeals has sta ed that: 

We giv initial emphasis to the nature of the final offense which triggers the . 
recidivi life sentence, although consideration is also given to the other 
underlyi g convictions. The primary analysis of these offenses is to determine if 
they inv 1ve actual or threatened violence to the person since crimes of this nature 
have tr ·tiQna1.1y carried the more serious penalties and therefore justify 
applica n of the recidivist statute. 

Syl. Pt. 7, State. Beck, 167 W. Va. 830, 286 S.E.2d234 (1981). 

In the etitioner's case, the final offenses which triggered the sentence' of life 

imprisonment ere burglary and grand larceny. ill State v. Housden, the Supreme Court of . 

Appeals upheld a life sentence where the final triggering offenses were burglary and grand 

plain language that those crimes ''by their very nature involved the threat of 

to innocent persons." 184 W. Va. 171, 175,399 S.E.2d 882, 886 (1990).4 Only 
~ .. _ ._., _ ..._......... _,', ..... ~, ... ~_ .. _._. __ ..... f!',~,=_ "., '. ____.____ .<r._............... ..
~ _ 

a few months lier, however, the Supreme Court of Appeals had held that a life sentence 

imposed for bu glary, as the final triggering offense, was unconstitutionally disproportionate. 

State ex reI. Bos v. Hedrick, 182 W. Va. 701, 391 S.E.2d 614 (1990).5 

To recon 'le these precedents, one must evaluate the specific circumstances of the crime 

3 Because e West Virginia Constitution provides a greater level ofprotection against . 
disproportionate s tencing than does the United States Constitution, the Petitioner's claims will be 
analyzed under .ele m. Section 5 of the West Virginia Constitution, See State v. Beck, 167 W. Va. 
830,846,286 S.E d 234,244 (1981) ("Article·m, Section 5 of the West Virginia Constitution contains 
an express propo onality principle that mandates a stricter State review of recidivist sentencing than 
would be applied y the United States Supreme Court under federal standards established in Rummel v. 
Estelle, 445 U.S. 63, 100 S.Ct. 113;3,63 L.Ed.2d 382 (1980)."). 

4 In Hotts n, the other underlying felony convictions included a 1957 sodomy conviction, a 1968 
breaking and ente g conviction, and a 1982 grand larceny conviction. 

S In Boso, e other two underlying convictions were delivery of controlled substance and 
breaking and ent . The Supreme Court ofAppeals concluded that neither of these offenses is per se a 
crime of violence. 182 W.Va. at 710,391 S.E.2d at 623. 
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_basement. area· ere the fom-wheeler was located. 

for which the fendant had been convicted. In Boso, the burglary occurred at an unoccupied' 

dwelling, witho t the use of a weapon, and the Supreme Court of Appeals found no evidence of 

any threat of vi lence against a person. 182 W. Va. at 709, 391 S.E.2d at 622. In Housden, the 

fthe dwelling was in the hospital at the time ofthe burglary, and the defendant usual occupant 

at he. was not present before entering the dwelling. Nonetheless, the Supreme 

found that "[t]he potential for threatened harm or violence to either the victim, 

had he returned orne at the time the crime was committed or to another innocent person such as 

who testified that he was regularly checking on the home for his fath~, still 

existed at the . e the appellant committed the crime." 184 W. Va. 171, 174, 399 S.E.2d 882, 

ed upon the facts of that case, the Supreme Court held that a life sentence was 

e now before this Court, the dwelling at issue was in fact occupied at the time 

ommitted, with the occupants sleeping in the room immediately above the 

.Trial Transcript at -93:' . Furtherinore, 'Ms: . 

Legg testified th t a pet cat was kept in the basement, and that the cat was put in the basement 

'on the night of the burglary. Id. at 105. The Court further notes that the "right before d 

Transcript at 15 

that he had be~ drinking and using cocaine on the day of the crime. Trial 

Under these circumstances, the Court finds that there was a definite risk that 

Mr. or Mrs. Leg, or another person, might have interrupted the Petitioner during the course of 

potential for physical violence.6 

6The Peti· ner has submitted, as an attachment to his amended Petition, an affidavit from Roger 
Legg, the son ofvi tim, stating that one cannot enter the basement area of the Leggs' home, where the 
four-wheeler was s ored, from inside the upstairs living quarters, and that the only entrance to the 
b,asement area is fr m the outside. Even considering this information and !llIsuming it to be fully accurate, 
the proximity of M . and Mrs. Legg to the crime leaves this Court convinced that, based upon the entiIety 
of the record, the ggering offense of burglary involved a significant potential for violence. 
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While t e:final triggering offense in this case is one that may support a life sentence, the 

consider the other underlying offenses that gave rise to the application of the 


. Syl. Pt. 7, State v. Beck, 167 W. Va. 830,286 S.E.2d 234 (1981). Here, the 


ound to have been previously convicted of three felonies in the Circuit Court of 


Greenbrier Co ty - driving under the influence of a1Cohol~ third or subsequent offense, on or 

about March ,2000 (Criminal Action No. 99-F-127), forgery, on or about May 1, 2000 

(Criminal Acti n No. OO-F-14), and driving under the influence of alcohol, third or subsequent 

offense, on or out September 22,2003 (Criminal Action No. 03-F-82). 

Forgery is not a crime of actual or threatened violence against the person for purposes of 

atute. State v, Barker, 186 W. Va. 73, 75, 410 S.E.2d 712, 714 (1991). 

the issue was not raised by the Petitioner, it is also apparent that the Petitioner 

the recidivist 

was convicted forgery based upon .acts that took place on June 2, 1999 - before his conviction 


on March 13, 000, for driving under the driving under the influence of alcohol, third or 


• sUbsequent-o - se; in '-CritniUal L\ctio:il' No:-'99-r~f27. -Tlle"'S"upreme 'CoUrt'Of A:pp~ils- fi~--' -..." " 

. zed that, in order for convictions to be used in sentencing under the recidivist 

statute, "it is es ential that the alleged conviction or convictions, except for the first offens~ and 

for offenses committed after each preceding conviction and sentence." State v, 

w.va. 437, 441, 242 S.E.2d 571, 575 (1978). To avoid any possible 

conviction, wer 

misunderstan' of its holding in this regard, the Supreme Court of Appeals went on: 

Before a trial court may impose the mandatory life sentence under the habitual 
criminal tatute, the State must prove beyond a reasonable doubt that the prior 
convicti s, except the first offense and conviction, were for offenses committed 
after eac preceding conviction and sentence. This requires a showing that the 
second c nviction for a penitentiary offense was for an offense committed after 
the first onviction and sentence on a penitentiary offense, and that the principal 
penitenti ry offense was committed after the second conviction and sentence on a 
penitenti offense. 
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attempts to 

permissible, p 

161 W.Va. at 4 ,242 S.E.2d at 575. Even though the conviction for forgery came on May 1, 

2000 - after the etitioner's first felony DUI conviction - the record reflects that the forgery was 

committed on J e 2, 2009 - before the Petitioner had been convicted and sentenced on the DUI 

. c~arge. Accor' gIy, this Court cannot properly consider both the Petitioner's felony DUI 

conviction in 2 00 and his subsequent forgery conviction, an~ will disregard the Petitioner's 

forgery convicti n in evaluating whether his life sentence is constitutionally pennissible. 

Both of e Petitioner's other underlying convictions are for driving under the driving. 

under the influe ce of alcohol, third or subsequent offense. The Supreme Court of Appeals has 

had "little troub in finding that driving under the influence is a crime of yiolence supporting 

imposition of a ecidivist sentence." State ex rei. Appleby v. Recht, 213 W. Va. 503, 516, 583 

S.E.2d 800, 813 2002). See also Syl. Pt. 3, State v. Williams, 196 W.Va. 639, 474 S.E.2d 569 

the fact that a third offense DUI felony conviction pursuant to West Virginia 

Code § 17C-5 20) (Supp.1995) results from an enhanced misdemeanor, the Legislature 
;- ....... ... ._', ._.'.- - .....- , 

type of felony conviction be used for sentence enhancement in connection with 
·".' '''''. . J.- , ..... : .. __ . - -._", •. .,.. 

the terms of the ecidivist statute, West Virginia Code § 61-11-18."). Although the Petitioner 

.. . 'e the DUI convictions as -mere "traffic offenses," the potential risk of bodily 

erent in operating a motor vehicle while in an impaired s1;ate is obvious. 

finds that the imposition of a life sentence under the recidivist statute for 

of potential violence, under the facts presented in this case) is constitutionally 

ularly where both of the Petitioner's other underlying convictions also involve 

r human carnage; such a sentence, under the facts of this case, does not violate 

the proportional ty principles embodied in Article III, Section 5, of the West Virginia 

Constitution. 
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Having determined that the imposition of a life sentence is pemrissible under the 

principles set rth in State v. Beck, because of the potentially violent nature of the Petitioner's 

offenses, the C urt will next address the Petitioner's other arguments regarding his sentence. In 

these o.ther ar ments, the Petitioner att~ks his underlying felony DUI convictions, which form 

the application of the recidivist statute to his latest conviction. 

ce a sentence based upon prior felony convictions, the Supreme Court of 

eatedly held that the underlying felony convictions must be constitutionally 

valid convictio s, and thus has vacated recidivist sentences based on felony convictions obtained 

without the ass' tance of defense counsel, unless the record contains an affirmative showing that 

el was voluntarily and intelligently waived." Wanstreet v. Bordenkircher, 166 

W. Va. 523,52 ,276 S.E.2d 205,208 (1981) (internal citations omitted). In this case, however, 

there is no dOll t that each of the Petitioner's underlying felony convictions came as a result of 

the' Petitioner pI ading guilty, and that he haathe benefit ~foou~~lWith regard to ea'ch o{fu~e 

Once it i established that the underlying convictions were constitutionally valid, it is not 

necessary for th State to prove the factual basis for each of the underlying convictions; instead, 

"[t]he two key ements in a recidivist proceeding are proof of the prior felony conviction, and . 

proof that the d endant is the person who was convicted of that felony. State v. Masters, 179 W. 

Va. 752, 755, 3 3 S.E.2d 173, ·176 (1988), holding modified by State v. Hillbeny, 233 W. Va. 

27, 754 S.E.2d 03 (2014). See also Lackawanna County Dist. Attorney v" Coss, 532 U.S. 394, 

403-04, 121 S. . 1567, 1574, 149 L.Ed.2d 608,618 (2001) (citations omitted) ("[O]nce a state 

conviction is no onger open to direct or collateral attack in its own right because the defendant . 
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have occurred . 

failed to pursue hose remedies while they were available (or because the dc;:fendant did so 

unsuccessfully), e conviction may be regarded as conclusively valid. If that conviction is later 

criminal sentence, the defendant generally may not challenge the enhanced used to enhance 

petition under [28 U.S.C.] § 2254 on the ground that the prior conviction was 

unconstitutional1 obtained."). Nonetheless, the Court will address each of the arguments raised 

by the Petitioner. 

ner first attempts to attack his felony DU1 convictions on the grounds that one 

or more of the etitioner's previous misdemeanor nUl convictions took place more than ten 

years prior to th date of his felony DUl charges. The Petitioner apparently relies on section 

17C-5-2(n)(1) 0 the West Virginia Code, which provides that, to be used to support a charge of 

a second, third 0 subsequent offense of driving under the influence, the prior conviction ''must 

the ten-year period immediately preceding the date of arrest in the current 

Court notes, however, this requirement was not enacted until 2004, after both 

felony DUI convictions had··become final ..'See -Acts -2064;-'e:-'87;' eff: 9O-days ............. '.

after Feb. 5, 20 4. At the time of the Petitioner's felony DUI convictions, there was no 

requirement that prior DUl convictions used for enhancement purposes must have occurred 

f the offense charged as a felony. The validity of the Petitioner's felony nUl 

convictions in 2 0 and 2003 was not affected by the subsequent amendment to the statute. 

ner also argues that, with regard to his 2003 nUl conviction, the State failed to 

include in its i . ctment an essential element of the charge against him. In particular, the 

Petitioner argues that the indictment was defective because it did not allege that the Petitioner 

drove a vehicle n a public highway while under the influence, and instead alleged that the 

Petitioner drove at the Middletown Apartments in Rainelle, West Virginia, while under the 
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influence. Con to the Petitioner's assertion, driving "on a public highway" is not (and was 

not at the time fthe charged offense) an element ofDUl. Instead, section 17C-5-2 of the West 

Virginia Code akes it a crime to drive a vehiele "in this state" while under the influence of 

alcohol or contr lled substances. "In this state" means "anywhere within the physical boundaries 

_	of this _State, . eluding but not limited to, publicly maintained streets and highways,and 

subdivision stre or other areas not publicly maintained but nonetheless open to the use of the 

public for purp ses of vehicular traffic." W.Va. Code, §17C-5-2a. Accordingly, the indictment 

was not defecti e with regard to the Petitioner's 2003 DUI conviction. 

Next, th Petitioner argues that his convictions for DUI in 2000 and in 2003 are not 

separate convi 'ons, as required .for the application of the recidivist statute under Moore v. 

Coiner, 303 F. - pp; ~85 (N.D. W.Va. 1969), State v. Crabtree, 482 W.Va. 620,482 S.E.2d 605 

(1996), and Hut hinson v. Dietrich, 183 W.Va. 25, 393 S.E.2d 663 (1990). To establish that the 

Petitioner had a least twice previously been convicted of DUI, the same 1986 misdemeanor DUI 

... 
r __ -'~~ ••conviction-waS-- sed with l'egard:-te·OOth--his -2000 felonrDUI-eonviction -ano-ms"ZOOT"feIoriy' . 

DUI conviction Because both of his felony DUl convictions used the same 1986 DUI 

conviction as an underlying prior conviction, the Petitioner asserts that these convictions should 

be treated as onI one offense for purposes of the recidivist statute. 

The Peti oner's argument in this regard entirely misconstrues the "separate conviction" 

requirement. As noted in State v. Crabtree (upon which the Petitioner relies), ''the public policy 

of deterrence un erlying the recidivist statute requires the alleged convictions (except the first) 

be for offenses c mmitted after each preceding conviction and sentence." The Court has applied 

this principle ab ve, in holding that the Petitioner's forgery conviction could not be considered 

together with . 2000 felony DUI conviction, because the forgery offense was committed 
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before, rather an after, the Petitioner's 2000 conviction and sentence for felony DUI. In 

contrast, the Pe tioner's second felony DUI offense occurred several years after he had been 

convicted and s tenced with regard to his first felony DUI offense. Any deterrent effect of the 

Petitioner's 200 conviction and sentence had been fully realized before the Petitioner again 

committY<i the 0 ense ofDUI, for which he was convicted in 2003. Accordingly, these two DUI 

convictions are 'separate convictions," and there is no constitutional infirmity in considering 

both ofthese co ictions in sentencing the Petitioner under W.Va. Code § 61~11-18.7 

Finally, e Petitioner attempts to attack his felony DUI convictions by raising a question. 

as to whether h was represented by counsel relative to his "1986 misdemeanor DUI conviction, 

which was used 0 elevate bis 2000 and 2003 DUI convictions to the level of felonies. Although 

the Petitioner ba es this argument upon his lack of access to the court file concerning the 1986 

conviction, and ot upon any testimony or other evidence that the Petitioner was unrepresented 

with regard to e 1986 conviction, it d<;>es appear, in fact, that the Petitioner did not have an 
. . 

. _. _____.<.-.~.!m.9rru::y..wh(:}n.tt .w:as...convicted of DIll..in.1.98g",,see.state'S-ReSpeflse-to ...E>efendant'·s-Request- - -. -. ,.,_. , .. 

for Discovery, ed January 5, 2000, in Criminal Action No. 99-F-127, pp. 000199 - 000201. . 

Because the S te filed a copy of the documents regarding the Petitioner's underlying 

misdemeanor D convictions in the court file relative to his 2000 felony DUI conviction, it is 

apparent that the Petitioner was unrepresented by counsel at the time he entered a guilty plea to 

DUI, fust offens , before the Magistrate Court of Greenbrier County, West Virginia, on October 

10, 1986. It is e ually apparent, however, that he was advised ofhis right to counsel, including 

his right to hav an attorney appointed for him if he could not afford counsel, and that he 

7 Even if ere were some basis for the Petitioner's claim that both of his Dill convictions could 
not be used in sen cing him under the recidivist statute, his conviction for forgery in 2000 and his 
conviction for D in 2003 could be considered as separate, underlying felony convictions. With a 
triggering offense volving potential violence, and one underlying prior felony offense ofpotential 
violence, the life s ntence imposed would still be constitutionally permissible. 
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regard to the 2000 

expressly waive his right to counsel. See id. at p. 000200. There is accordingly no basis for the 

Petitioner to ch enge his 1986 conviction on the grounds that it was uncounseled. Moreover,' 

because the Peti 'oner was offered counsel in the 1986 DUI case, in the event he was unable to 

afford an atto ey, his conviction and sentence in that case do not violate the principles 

announ~ by t United StateS Supreme Court in Scott v. fllinois, 440 U.S. 367, 99 S.Ct. 1158, 

S9 L.Ed.2d 383 (1979). Accordingly, that uncounseled misdemeanor conviction was properly 

used to enhanc the Petitioner's punishment .with regard to his 2000 and 2003 felony DUl 

conviction,s, and there is no violation of State v. Hopkim.8 See Sy1. Pt. 3, State v. Hopkins, 192 

W.Va. 483, 453 .E.2d 317 (1995). 

This Co acknowledges that the Petitioner's life sentence is a harsh penalty, but based 

upon the preced nts established by the Supreme Court of Appeals of West Virginia, this Court 

must find that" e sentence is not unconstitutional. The triggering offense of burglary, based 

upon the speci facts of this case, created a significant threat of violence. Moreover, the 

,._ ',__ ""_ ..._...	p(;!titi.Qn.~'~_Qth..underlying .0.ffensa.(both,fe1ony. Durs) ,also- cr-eated a ,sigaificant'-potential,for""' . ",._..-. -n'" 

violence, and c trary to the Petitioner's arguments, both of these convictions for felony DUI 

were valid and p operly considered in the imposition of the life sentence. For these reasons, the 

Court DENIES the Petitioner's request for relief on the grounds that his sentence was 

disproportionate 0 his offense, so as to constitute cruel and unusual punishment. 

8 Even un er the stricter standard set forth in State v. Armstrong, which was overruled by State v. 
Hopkins, the Peti . ner's 1986 DUI conviction could properly be used to enhance bis punisbment with 

d 2003 DUI convictions: 

ixth amendment of the federal constitution and article ill, section 14 of the 
. a Constitution, unless an individual convicted of a misdemeanor was 

represent by counselor knowingly and intelligently waived the right to counsel, such 
prior conv ction may not be used to enhance a sentence of imprisonment for a subsequent 
offense. 

Syl. Pt. 1, State v. rmstrong, 175 W.Va. 381,332 S.E.2d 837 (1985) (emphasis added). 

22 



offe 

offense. 

2. 

DISCUSSI N OF NON-WAIVED GROUNDS NOT ADDRESSED IN PETITION 

The Peti 'oner did not address the following grounds in his amended Petition for Writ of 

Habeas Corpus ad Subjiciendum, or in his Memorandum in Support of Petitioner's Habeas 

Action. None less, because the Petitioner preserved these grounds in his Losh checklist, the 

" Court will addre s them, based upon the record presented to the Court. 

1. 	 "Me" tal competency at time of crime"1 "Claim of incompetence at time of 
e, as opposed to time of trial." 

oner has failed to prove to this Court that he is entitled to relief based upon any 

at the time he committed the burglary and grand larceny at issue. After 

conducting an e tensive evaluation in 2013, Rosemary L. Smith, Psy. D., and Ralph S. Smith Jr., 

M.D., conc1ud "that "at the time of the alleged ~rimes the [Petitioner] was criminally 

responsible for . s acts. His mental disorders would not have prevented him from appreciating 

":-,.0,- •. __ 	
~ _____ '~._."~"'---'''r'' ~.-. t_ .............._", ....., __ ·....-...-·t.···-.. ·.~ ... ·~--.-:.\.. ----·=~:--,.'I'· ... ··-),/'-'" -_ .. 


of his acts and would not have prevented him from confonning bis acts to the 

.•~ " ........ ~ .... - 

has not reason to doubt the opinion of these experts, and the Petitioner has 

proffered no e ence to contradict their conclusions. Accordingly, the Court finds that the 

titled to habeas relief based uponany alleged incompetency at the time of the 

al competency at time of trial cognizable even if not asserted at proper 
r if resolution not adequate" 

oner has" similarly failed to prove to the Court that he is entitled to relief based 

upon any incom etency at the time ofthe trial. The 2013 evaluation found that'the Petitioner was 

competent at tha time, and the Petitioner h~ proffered no evidence to this Court suggesting that 

he lacked comp fence at the time of his trial in 2007. This Court therefore finds that the 
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trial. 

instructions giv 

reviewed both se 

instructions. 

titled to habeas relief based upon any alleged incompetency at the time of 

ctions to the jury" 

e Petitioner has at no time in these proceedings identified any error in the 

to the jury in bis underlying criminal trial or in . his recidivist trial, the Court 

of inStructions and finds no constitutional basis for relief due to improper jury 

egoing reasons, it is ORDERED that the Petitioner's amended Petition for 

Writ of Habeas rpus, previously filed herein, is hereby DENIED, and that all relief requested 

therein is likewis 

The Cler 

forward a copy 0 

the Prosecuting 

of this Court is directed to remove this action from the' Court's docket, and to 

this Order upon its entry to the Petitioner, to counsel for the Petitioner, and to 

orney of Greenbrier County, West Virginia. 

,,-'-" .~~~.r-·····~"~·7?· ._.. _...... 
ENTER: . . 

~ 
Robert E. Richardson, Circuit Judge 

FILED 
NOV 0 320m 
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IN THE CIRCUIT COURT OF GREENBRIER COUNTY, WEST VIRGINIA 

STATE OF WEST VIRGINIA, EX REL DANNY LEE HUNDLEY 

vs Cas. No. 1O-C-94 

ADRIAN HOKE, WARDEN 
HUTTONSVIllE CORRECTIONAL FACIUTY 

ORDER SUBSTITUTING COUNSEL 

On a previous date Douglas H. Arbuckle was appointed to represent Defendant. 

The Petitioner, Danny Lee Hundlay, filed a Motion for Appointment of Counsel. 

And, Pet/tiOner has filed with this Court an affidavit reciting financial inability to 

employ counsel in connection With certain proceedings before this Court. After 

reviewing the affidavit and considering the matter, the Court is of the opinion that the 

eligibility requirements of the West Virginia Code 29-21-1 et seq. are satisfied. 

Accordingly the Court ORDERS: 

That Eric M. Francis, a discreet and competent attorney licensed and swom to 

practice before the bar of this Court, whose name Is upon the list of panel attorneys 

available for appointed criminal cases, be appointed to represent the interest of 

Petitioner and that Douglas H. Arbuckle be withdrawn as counsel in the following 

described proceedings before this Court: 

Offense: Pelitlon for Writ of Habeas Corpus 

Date: February 23, 2012 

CIVIL13'5: PAGE"J.11 


http:PAGE"J.11

