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ASSIGNMENTS OF ERROR 


Petitioner Amber Lee Richardson ("Petitioner") advances five claims on appeal, 

contending that the trial court erred in (1) refusing to grant a continuance; (2) refusing to grant 

relief for an alleged discovery violation; (3) admitting "gruesome" photographs at trial; and (4) 

declining to instruct the jury on the lesser included offenses of first degree murder. Finally, 

Petitioner advances a catch-all claim of "cwnulative error." 

STATEMENT REGARDING ORAL ARGUMENT 

The Respondent State of West Virginia ("the State") believes oral argwnent is 

unnecessary as the claims asserted in Petitioner's brief are without merit, the case involves 

settled law, and the facts and issues are fully presented in the record and briefs on appeal. W. Va. 

Rev. R. App. P. 18(a). Accordingly, the State submits that a memorandum decision affirming 

Petitioner's conviction and sentence is appropriate in this matter. W. Va. Rev. R. App. P. 21(c). 

STATEMENT OF THE CASE 

A. Introduction and nature of the proceedings below. 

In the Spring of 2013, Petitioner hatched a plan with Joshua Hubbard ("Hubbard"), her 

paramour, to murder her husband, Danny Ray Richardson ("Danny Ray"). (Appendix, 

hereinafter "App." at 492-96). This can hardly be in dispute given that Petitioner admitted as 

much to the jury during her subsequent criminal trial. In fact, she told the jury that she plotted to 

kill her husband and gave Hubbard the gun to do it. (Id. at 492-93, 480-81). While Hubbard dealt 

Danny Ray the fatal blow-shooting him just outside his home-it was only the culmination of a 

scheme in which Petitioner played a central and vital part. (!d. at 494-95). In fact, she even 

wished Hubbard "happy hunting" shortly before she lured Danny Ray to his demise under the 

pretext that he was needed at home to fix supper for their children. (Id. at 494-95). Then, having 
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executed their plan, Petitioner and Hubbard had sex in the Richardson home before Danny Ray's 

body had gone cold out in the yard. (Id. at 494). These facts are not an exercise in creative 

writing; they come straight from Petitioner's trial testimony. (E.g., id. at 490-95). The jury 

convicted Petitioner of conspiring to commit murder and accessory to first degree murder. (Id. at 

539). They did not recommend mercy. (Id. at 539). 

B. Statement of relevant discovery and pretrial proceedings. 

Petitioner was indicted by the January, 2014 Monroe County Grand Jury for Conspiracy 

to Commit Murder and Accessory to Murder in the First Degree. (Id. at 6-7, Counts II and III in 

a joint indictment). The indictment charged Petitioner with conspiring with Hubbard between 

May 31, 2013 and June 1,2013 to murder Danny Ray, Petitioner's husband. (Id.). It also charged 

her with assisting him in the murder as an accessory before the fact. (Jd.). 

Approximately one month after her indictment was issued, on February 6,2014, the State 

filed its initial discovery disclosure. (Id. at 15-21). That disclosure provided various documents 

and records to Petitioner, including Item 35(g), identified as "[c]ellular telephone records for the 

cellular telephone used by Danny Ray Richardson and [Petitioner]." In addition, the disclosure 

provided, in relevant part: 

The following items/exhibits are currently located in the evidence room at the 
Union Detachment of the West Virginia State Police or at the West Virginia State 
Police Forensic Laboratory in Charleston, WV. Upon request, these items will be 
made available for inspection and/or photographing to the extent possible. 

[ .... ] 

46. One (1) CD labeled Case #2013-292-1814 by the digital forensics unit; the 
Richardson care report which contains all information recovered by the Digital 
Forensic Unit in regards to the submitted items. 

(Id. at 18-19). 

Before trial, the State filed a motion seeking a ruling from the court on the admissibility 
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of certain evidence (statements Petitioner provided to the police during their investigation), and a 

request for a competency evaluation was also filed. (See id. at 30). The circuit court held a status 

hearing on March 14, 2014 to address these matters. The court granted the request for the 

competency evaluation and contirrued the matter for one week-to March 25, 2014--with 

instructions that the evaluation be completed in the interim and that it would rule on the 

evidentiary motion at the next hearing. (See id.). 

Per the order, the court convened a hearing to address these two matters on March 25, 

2014. (See id. at 32). Based upon the competency report, the court found that Petitioner was 

competent to stand trial. (Id. at 32-33). The court also granted the State's motion regarding the 

admissibility of Petitioner's statements. (Id.). At the hearing, Petitioner's counsel requested a 

continuance, memorialized in the court's order as follows: 

[Petitioner] moved the court to continue [her] trial until the next term of Court. In 
support of [Petitioner's] motion counsel advised the Court that Discovery was 
voluminous and that he needed more time to review the materials provided by the 
State of West Virginia and to retain experts to assist in the defense. The State [ ] 
did not oppose [Petitioner's] request for a continuance provided that it was only 
for one or two months. 

(Id. at 33). The court granted Petitioner's motion and rescheduled trial for May 28, 2014, with a 

status hearing set for April 21, 2014. (Id. at 34). 

In accordance with the order, a status hearing was held on April 21, 2014. (See id. at 35). 

The court inquired of both parties whether they were prepared for the upcoming trial scheduled 

for May 28, 2014. (Id. at 35). The State affirmed and Petitioner's counsel did not inform the 

court that he needed additional time. (Id.). Petitioner's counsel declined the court's offer to 

appoint co-counsel, informing the court that he did not believe it was necessary. (Id. at 35). As 

the order reflects, "[t]he Court stated that if the parties needed another pre-trial status hearing 

before the trial, they should inform the Court and a hearing would be set immediately." (Id. at 
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35). The order further provided that "[t]he next hearing in this matter is set for May 28, 2014 at 

9:00 a.m., at which time the trial shall commence." (Id. at 35). 

Less than one week before the May 28,2014 trial date, Petitioner's counsel filed another 

motion for continue. (App. at 36-37). As grounds, counsel explained that he had been ill and 

would be unable to work until June 2, 2014. (Jd. at 36). The court granted Petitioner's motion, 

finding there was good cause to order the relief. The related order vacated the trial date. (!d. at 

39). Thereafter, the court consulted with both parties, and, upon their agreement, rescheduled 

trial for June 10,2014. (Id. at 40). 

Four days before trial, on June 6, 2014, Petitioner's counsel filed yet another motion to 

continue trial. (Supp. App. at B1-B3;1 see also App. at 41). As that motion reflects, Petitioner's 

trial counsel sought a thirty (30) day extension on the (mistaken) belief that the State had only 

just served him with a CD identified as Item number 35(g) on its pretrial discovery and that this 

last-minute disclosure and production prejudiced Petitioner's rights. (Supp. App.). Petitioner's 

counsel argued that Petitioner's due process rights would be violated unless Petitioner was 

granted a continuance and boldly asserted that this Court would reverse and remand the matter 

on appeal ifthe trial court denied the motion. (Id.). 

The State filed a response in opposition to Petitioner's eleventh-hour motion to continue. 

(App. at 41-44). The State explained that it had provided all materials and otherwise identified 

all other records available for inspection in its initial discovery disclosure, filed on February 6, 

2014, and in a supplemental disclosure filed on February 14, 2014. (Id. at 41). The State 

corrected Petitioner's mistaken belief that she was not provided with Item 35(g). (Id. at 41-42). 

Because Petitioner's motion referenced a CD, the State reiterated that Petitioner's counsel was 

I The certificate of service to this motion is dated May 6, 2013. (Supp. App. at B3). This cannot 
be accurate because that date predates Petitioner's indictment by several months. The certificate of 
service to the notice of hearing is accurately dated, May 6, 2014. (Id. at B6). 
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informed that a CD (or a DVD, as it is sometimes referred) containing various records from 

Petitioner's cell phone (and Hubbard's and Mr. Richardson's cell phones) had been identified in 

its initial disclosure and had always been available for review at the local police detachment. 

(Id.). The State also informed the court that the materials the prosecution intended to rely upon in 

Item 46 had already been provided to Petitioner and were identified as Item 27 in its initial 

disclosure. (ld. at 43). 

The trial court held a hearing on June 9, 2014 to address Petitioner's motion to continue. 

(See App. at 72). There, Petitioner's counsel continued to erroneously argue that Item 35(g) had 

improperly withheld and produced by the State only 3 days earlier. (Id. at 191-92). In response, 

the State (again) pointed out that Petitioner's counsel was completely mistaken. (Id. at 192-94). 

Item 35(g)-the DVD forming the basis of Petitioner's request for a continuance-had not only 

been identified and described in the State's initial disclosure, but that item had already been 

provided to Petitioner's trial counsel back when the initial disclosures were provided to the 

Petitioner on February 6,2014. (Id. at 193-94). 

The prosecutor went on to explain that the other DVD-Item 46--had not been produced 

but had been identified in the initial disclosures (again, provided months before), which informed 

Petitioner of the nature of the DVD,-where the DVD was located, and invited Petitioner to view 

the DVD and related documents? Item 46 contained the recovered text messages from 

Petitioner's phone and several documents of highly technical information (described as 

"gibberish" at the hearing) that the State would not be using during its case. (ld. at 197). 

Importantly, the prosecutor further explained that Petitioner had already been provided with an 

2 As Petitioner points out in her brief, the DVD was originally marked as one that could not be 
copied. However, further inquiry into this labeling revealed it was the result of a simple error. It was 
corrected when it was discovered and certainly, had Petitioner requested to view this evidence sooner, the 
error would have been discovered at that time. 
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18 page document of all text messages and phone calls for the relevant time period when the 

State provided its initial disclosures (Item 27)-i.e., the text messages from Item 46. (Id. at 199). 

Based upon these arguments, the trial court found that Petitioner had already been 

provided copies of the evidence (Item 35(g)) back on February 6,2014, necessarily meaning that 

Petitioner could not establish that she was harmed in any way because there was no issue with 

the production of this discovery. (ld. at 202). Regarding Item 45, the court found that these 

materials had been identified in the State's initial discovery disclosures filed months prior and 

had always been available for review. (ld. at 72-73). "The Defendant was made aware of the 

DVD at issue on February 6, 2014. The DVD has been held in evidence at the Union 

Detachment of the West Virginia State Police for the past four months, if not longer. 

Additionally, a paper copy of the text messages contained on the DVD was provided to the 

Defendant on February 6, 2014, and a copy of the DVD itself was provided to Defendant's 

counsel on June 6, 2014, after it was requested." (ld. at 73).3 The court recounted the numbers of 

times the matter had been continued. (ld. at 204-05). And, after considering the arguments of 

counsel and evidence, the court denied Petitioner's motion for a continuance. The court found 

that there was no new evidence or last minute disclosure, meaning that Petitioner was not 

harmed. (ld. at 205-06). 

3 Further explaining that "[m]ost importantly, counsel for the State [ ] advised the Court that the 
only evidence recovered from the cellular telephones that the State intended to introduce into evidence 
[were] text messages. Counsel [for the State] advised the Court that these text messages were printed in 
paper format and were provided to the Defendant on February 6,2014." (App. at 73). 
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C. Statement of relevant evidence adduced at trial.4 

In 2013, Petitioner and Danny Ray had been married approximately seven years and had 

two children. (See id. at 283). They lived in a home near Flatwood Mountain in Monroe County, 

West Virginia. (Id. at 462). In March, 2013, Petitioner was drinking with a neighbor, Anna Fink, 

and struck up a telephone conversation with Hubbard. (Id. at 465-66). The two had never met 

before, but, after exchanging pictures and learning that Hubbard was an aspiring tattoo artist 

living in Roanoke, Petitioner agreed to drive to Roanoke, pick Hubbard up, and bring him back 

to Flatwood Mountain. (Id. at 466). Hubbard agreed to tattoo Ms. Fink, Petitioner, and Danny 

Ray, and, in exchange, live temporarily with Petitioner and her family. (Id. at 466). 

Hubbard stayed with the Richardsons for about a month and half. (ld.). During that time, 

Petitioner and Hubbard became sexually involved. (Id. at 471-72). After a month and a half, 

Petitioner, with children in tow, drove Hubbard back to Roanoke. (Id. at 473). She (and the 

Richardson children) stayed with Hubbard in Roanoke for two nights before returning home to 

Monroe COlmty. (ld. at 473). This occurred "a couple weeks" before June 1,2013. (Id. at 476). 

On May 28,2013, Petitioner and Hubbard began planning to get rid of Danny Ray so that 

the two of them could be together. (Id. at 475). Petitioner initially considered filing for divorce, 

but Hubbard suggested they murder Danny Ray, because murdering him would be quicker. (Id. 

at 476-77). To effectuate this plan, on May 31, 2013, Petitioner drove to Roanoke, picked 

Hubbard up, and drove back to Monroe County. (See id. at 477-78). Once they returned to 

Monroe County, Petitioner set out a bundle of clothes and wrapped a 9 mm handgun inside the 

bundle for Hubbard to use to kill Danny Ray. (ld. at 480-81). The date was June 1, 2013-which 

coincides with a local holiday-Farmer's Day. (See ~d. at 239). Farmer's Day activities include, 

4 The State called multiple witnesses at trial whose testimony is not particularly germane to the 
four assignments of error Petitioner advances in this appeal. Consequently, their testimony is in the 
record, but not recounted herein. 

7 



among other festivities, a parade. (Id.). 

Petitioner went to the Farmer's Day Parade while Hubbard waited outside of the 

Richardson's home, near the chicken coop, for Danny Ray to arrive so he could murder him. (Id. 

at 481-82; 327). The two texted each other extensively as their plan began to take form. Text 

messages were admitted at trial which established that Hubbard and Petitioner conspired to have 

Richardson come home alone to cook dinner for the Richardson children (who were attending 

the parade with Petitioner) while Hubbard hid outside, gun in hand. (See id. at 446-450). 

Hubbard cautioned Petitioner to wait to come home until he gave her the "all clear." (Id. at 450

51). Petitioner wished Hubbard "happy hunting" and asked him to make sure he was quick with 

it. (See id. at 452-53). Shortly, thereafter, Hubbard called Petitioner to let her know that Danny 

Ray was dead. (!d. at 484). Petitioner texted Danny Ray's phone indicating that she was leaving 

him (to lay the foundation for what was going to be Petitioner's initial explanation for Danny 

Ray's disappearance-that the two had split up and Danny Ray had moved out). (Id. at 450-51; 

id. at 282-83).5 

Danny Ray's life ended then and there, behind that chicken coop before being dragged 

out into the woods. Fortunately (to the extent it could be considered fortunate) James Larry 

Nichols-Petitioner's own father-heard the gunshots and decided to investigate. Mr. Nichols 

testified at trial that on Farmer's Day, 2013, he droppe4 Danny Ray off at the Richardson's 

home. (Id. at 323-33). Mr. Nichols then drove to his home, which is close by, and almost 

immediately heard several quick gunshots which sounded like they came from near the 

5 There is additional, inculpatory evidence that is not summarized or otherwise discussed in this 
Response Brief. Such evidence, while relevant to Petitioner's relative guilt, is not particularly relevant to 
the claims advanced in this appeal, as Petitioner does not challenge the sufficiency of the evidence in this 
appeal. In fact, after the State's case-in-chief concluded, Petitioner did not make a motion for an acquittal 
given the strong (indeed, overwhelming) evidence adduced during the State's case in chief. (App. at 455
56). 
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Richardson's home. (Id. at 333; see also id. at 256). The proximity of the gunshots bothered him, 

so he drove back to the Richardson's home to make sure that Danny Ray was alright. (Id. at 

333). He "hollered" and looked for Danny Ray, but could not find him. (Id.). He called his other 

daughter, Audrey Graham, shortly thereafter, and'they decided to report Danny Ray as missing. 

(Id. at 334-35). Ms. Graham similarly testified at trial that, after receiving a phone call from her 

father, she called and spoke with Sergeant McKenzie, a local police officer, and reported that 

Danny Ray was missing. (Id. at 324-25). 

As a result of Ms. Graham's phone call, Sergeant McKenzie began investigating a 

missing person report on or around June 3, 2013. (See id. at 304). He went to the Richardson 

home and began speaking with Petitioner. Petitioner told Sergeant McKenzie that she had last 

seen Danny Ray a few days prior. (Id. at 283-84). Petitioner initially told Sergeant McKenzie 

that she and Hubbard were just friends and that she had not seen or talked to Hubbard in 

"months." (Id. at 284). Upon further questioning, however, Petitioner "began to tell us [the 

police] about this plan that she and Josh Hubbard had come up with to kill her husband." (Id. at 

287). Petitioner told them that "they had devised a plan over the previous two weeks, before the 

actual carrying out of the plan ....." (Id. at 287). The plan dictated that Petitioner would "put 

out some clothing that [ ] Hubbard had left at their residence while he was staying there, put a 

sleeping bag out, place a nine-millimeter pistol that belonged to her out in a specific area that 

they both knew. Then, she drove to - along with the plan, that [Hubbard] would hide in the 

woods with that pistol, and kill [ ] him [Danny Ray]." (Id. at 287). 

Based upon Petitioner's statements, the police began searching the area by the house (the 

chicken coop and the woods), and discovered Hubbard in the woods; he fled. (See id. at 292). 

The police recovered Danny Ray's lifeless body in the woods, too. (Id. at 293). His body was 
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sent to the State Medical Examiner's office for an autopsy. (Jd. at 296). Hubbard was 

apprehended the following day at a campground, after an extensive man-hunt. (Id. at 296-97). 

Cell phones recovered as a result of investigation revealed that Hubbard and Petitioner had been 

communicating with one another in the days leading up to Richardson's murder (discussed 

supra). (Id. at 302). 

The police recovered brass casings from the area. (Id. at 349). They were from a nine 

millimeter firearm. (Id. at 355). A nine millimeter firearm was found in Richardson's house-it 

had been taken apart and cleaned. (Jd. at 270). The evidence indicated that Danny Ray had been 

shot and placed behind the chicken coop and then dragged further into the woods. (See id.at 358

59). A box of nine millimeter ammo was found with spent casings in Petitioner's dresser. (Id. at 

365). They were the same brand as those found by the chicken coop. (ld. at 366). 

Dr. Nabila Haikal with the State Medical Examiner's Office testified at trial. (Id. at 388). 

He was qualified, by stipulation, as an expert in the field of forensic pathology. (Id. at 390). 

Photographs of the autopsy were admitted through his testimony as Dr. Haikal described the 

wounds and likely cause of Danny Ray's death. (See id. at 391-93). Dr. Haikal opined that 

Danny Ray's death was caused by the gunshot wound to his head in addition to blunt force injury 

to the head. (ld. at 397). 

After the State rested, Petitioner testified on her own behalf but did not call any other 

witnesses. Petitioner admitted to the jury that she helped Hubbard kill Danny Ray. (Jd. at 492). 

She admitted that she plotted to kill Danny Ray. (!d. at 492). She admitted that she used the 

pretext of asking Danny Ray to go home to fix dinner for the kids to lure him to his death. (Id. at 

495). 
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Thereafter, the trial court read the instructions to the jury. The trial court declined to give 

an instruction on second degree murder, noting that there was no evidence to support the lesser 

included charge. (Id. at 500). The jury quickly returned a verdict of guilty on both counts, they 

did not recommend mercy on the charge of accessory before the fact to first degree murder. (Id. 

at 538). Petitioner was sentenced to life in prison for the accessory charge and one to five years 

on the conspiracy charge, with the sentences to run concurrently. (Id. at 542). 

This appeal followed. 

SUMMARY OF THE ARGUMENT 

The trial court did not err when it refused Petitioner's third motion for a continuance of 

her trial. The trial court had previously inquired whether additional time was needed and 

Petitioner's counsel did not indicate that any additional time was necessary. Moreover, 

Petitioner's request for more time was based upon the mistaken belief that evidence was not 

previously disclosed to her (it had been). Similarly, the trial court did not err when it chose not to 

grant Petitioner relief for an alleged discovery violation. The reason the court did not err is 

simple: There was no discovery violation. Petitioner was under the wrong impression that 

evidence had not been previously provided to her (it had been) and that other evidence had not 

been properly disclosed (it also had been). 

Petitioner's third assignment of error-that the court erred in admitting gruesome 

photographs at trial-is similarly without merit. As the record reflects, Petitioner did not object 

to the admission of these photographs due to any sort of "gruesomeness." Instead, the objection 

was based upon relevancy or, charitably construing the basis for the objection, perhaps on the 

ground that it was cumulative. As a result, the lower court could not have erred in this respect. 

Moreover, even assuming for the sake of argument that an objection had been raised on this 
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ground, the photographs are not gruesome and were properly admitted. 

Relate4ly, Petitioner's claim on appeal that the court erred when it declined to give a 

lesser included instruction to the charge of accessory to murder in the first degree fails. There 

was no objection to this ruling. Even if there had been, as the lower court recognized, there was 

an overwhelming amount of evidence showing that Petitioner conspired with and assisted 

Hubbard in murdering Danny Ray and no evidence to support a lesser included instruction. In 

fact, Petitioner admitted to the jury that she planned to kill her husband and then helped Hubbard 

carry out that plan. Finally, there are no cumulative errors because none of Petitioner's claims of 

error have any merit. 

STANDARD OF REVIEW 

Petitioner's first assignment of error-that the trial court erred in denying her motion to 

continue-is reviewed under an "abuse of discretion" standard. Syl. Pt. 10, State v. Farley, No. 

15-1068, 2017 WL 958598 CW. Va. Mar. 7, 2017). Petitioner's second assignment of error 

alleges that the State violated its discovery obligations. This Court has identified a number of 

tests to determine whether a discovery violation warrants relief. See, e.g., Syl. pt. 3, State v. 

Weaver, 181 W. Va. 274, 382 S.E.2d 327 (1989); Syl. pt, 2 of State v. Osakalumi. 194 W. Va. 

758, 461 S.E.2d 504 (1995); State v. Youngblood, 221 W. Va. 20, 26, 650 S.E.2d 119, 125 

(2007). However, as discussed herein, no such violation occurred and none of these tests are 

applicable. 

Petitioner's third assignment of error should not be reviewed by this Court because it has 

not been properly briefed. Insofar as this assignment of error is reviewed, it should be reviewed 

for "plain error" and, assuming this evidentiary challenge is appropriate for review tmder this 

standard, the trial court's decision to permit introduction of certain photographs is reviewed 

deferentially-under an abuse of discretion standard. See Syl. Pt. 10, State v. Derr, 192 W.Va. 
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165,451 S.E.2d 731 (1994). Fourth, the trial court's decision that Petitioner was not entitled to a 

lesser included instruction on the charge of accessory before the fact to first degree murder 

should be reviewed for plain error given that trial counsel did not object to this ruling. 

Ultimately, a court's refusal to give a lesser included instruction will be upheld where the 

evidence adduced at trial did not support such an instruction. Syl. Pt. 9, State v. Farley, No. 15

1068,2017 WL 958598 (W. Va. Mar. 7,2017). 

ARGUMENT 

1. The trial court properly denied Petitioner's last-minute motion to continue her trial. 

"A motion for continuance is addressed to the sound discretion of the trial court, and its 

ruling will not be disturbed on appeal unless there is a showing that there has been an abuse of 

discretion." Syl. pt. 2, State v. Bush, 163 W.Va. 168,255 S.E.2d 539 (1979); State v. Leonard, 

217 W. Va. 603, 611, 619 S.E.2d 116, 124 (2005). As this Court explained in Bush, "[w]hether 

there has been an abuse of discretion in denying a continuance must be decided on a case-by

case basis in light of the factual circumstances presented, particularly the reasons for the 

continuance that were presented to the trial court at the time the request was denied." Bush, 163 

W. Va. at Syl. Pt. 3,255 S.E.2d at 540. Factors relevant to this inquiry include the likelihood of 

prejudice from the denial of a motion to continue, the skill of the attorney, the availability of 

discovery from the prosecution, and the complexity of the case. !d. at Syl. Pt. 4, 225 S.E.2d at 

540; see also Syl. Pt. 10, State v. Farley, No. 15-1068,2017 WL 958598, at *2 (W. Va. Mar. 7, 

2017) (recognizing that a circuit court's denial of a motion to continue does not constitute 

reversal error unless the "refusal has worked injury and prejudice to the rights of the party in 

whose behalf the motion was made."). 
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Here, Petitioner's motion to continue was based upon the claim that the State had only 

recently identified and provided Petitioner with certain discovery. (Supp. App.). However, 

Petitioner (or, more accurately, Petitioner's trial counsel) was incorrect in this claim-the 

discovery had been previously identified and provided. (App. at 18-29; see also id. at 72-73). 

Thus, Petitioner's claim-that she would be prejudiced unless the trial date was pushed back

was factually wrong and therefore, without merit. Consequently, the lower court properly denied 

the motion. 

Relatedly, the DVD (or CD, as it is sometimes referred) containing data from various cell 

phones had been identified in the State's initial discovery disclosure and was available for 

inspection since the date it was disclosed. (See App. at 73). Petitioner (or, more accurately, 

Petitioner's trial counsel) simply never bothered to request a viewing of that evidence. (See id.). 

At the end of the day, Petitioner's trial counsel wanted more time because he alleged he had not 

spent enough time reviewing the evidence. (!d. at 198-99). But he had already received 

extensions and had previously represented that no further extensions were necessary. (See id. at 

199). He could have viewed this evidence any time after it was disclosed, but chose not to. For 

these reasons, Petitioner was not prejudiced and the lower court's denial of Petitioner's motion 

was proper and should be fully affirmed. 6 

2. There was no discovery violation. 

Despite Petitioner's protestations to the contrary, there simply was no discovery 

violation. As recounted above, the State identified Item 46 in its initial discovery disclosure, 

which was provided on February 6, 2014, shortly after Petitioner was indicted. (App. at 18-19). 

The State informed Petitioner that these documents could be viewed at the Union Detachment of 

6 Petitioner's brief on appeal lodges multiple complaints about her trial counsel's performance. 
(See, e.g., Pet'r Brief at 15, 18 n.16). However, the States notes that Petitioner has not raised a claim of 
ineffective assistance ofcounsel in this appeal. 
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the West Virginia State Police or at the West Virginia State Police Forensic Laboratory in 

Charleston, West Virginia. (ld. at 18-19). Petitioner's counsel simply did not bother to view 

them. That, however, does not equate to a discovery violation. The items were properly and 

timely disclosed. 

Moreover, Petitioner's complaint that this "key evidence was not produced in any form to 

the defendant until [four days before trial]" misses the point for two reasons. First, (and again), 

this report could have been inspected at any point in time, and second, Item 27 contained the text 

messages at issue, were identified in the State's initial disclosure, and were provided to 

Petitioner's counsel on that same date. (ld. at 41-43). Petitioner's reliance upon Weaver is 

misplaced as that case involved the State's failure to disclosure material evidence. See State v. 

Weaver, 181 W. Va. 274, 382 S.E.2d 327 (1989). Here, that evidence was disclosed; in fact, it 

was disclosed in the State's initial disclosure. (App. at 18-19; see also id. at 202 and 73). 

3. Admission of the photographs was proper. 

Petitioner contends that the trial court wrongly admitted four (4) photographs over 

Petitioner's objections on the ground that the photographs were gruesome. (pet'r Brief at 22). 

There are two problems with this claim. First, Petitioner did not object to these photographs on 

the ground that they were gruesome. Petitioner's representation otherwise in her brief-whether 

intentional or inadvertent-is misleading. Instead, at best, the objection was on the ground that 

the photographs were irrelevant or cumulative. That is, when the trial court asked Petitioner's 

counsel to put on the record the basis for the objection to these four photographs, Petitioner's 

counsel stated: 

I believe State's No. 73, 74, 75, and 76, inasmuch as [Petitioner] has given a full 
and complete statement of her involvement in this matter to the State Police [ ], 
and the fact that Josh Hubbard's involvement in Danny Richardson's death is 
uncontroverted, I just didn't see any reason for them. We already have other 
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pictures of Danny's - Danny's body after death out there at the house in the 
woods. And so I was just going to ask the Court - I thought we'd pretty much 
established his manner of death and how it occurred. I just thought it seemed a 
little like overkill. 

(App. at 401). This is not an objection based upon "gruesomeness," which explains why the trial 

court did not evaluate whether the photographs should be excluded due to any amount of 

gruesomeness.7 

In this appeal, this claim should have been brought under the "plain error" doctrine. See 

Syl. pt. 7, State v. Miller, 194 W. Va. 3, 459 S.E.2d 114 (1995) (further explaining that 

application of the plain error doctrine is necessary where alleged trial errors have not been 

properly preserved). It was not. Consequently, the argument is deficient, and a petitioner cannot 

establish an entitlement to relief where he has failed to offer an argument grounded in the 

relevant law. See State ex rei. Gary Mullins v. Jim Rubenstein, Comm'r, W. Va. Div. of Corr., 

No. 16-0046, 2017 WL 944056, at *5 (W. Va. Mar. 10, 2017) ("A skeletal 'argument,' really 

nothing more than an assertion, does not preserve a claim .... Judges are not like pigs, hunting 

for truffles buried in briefs.") (internal citations and quotations omitted). Moreover, Petitioner 

has not advanced any meaningful argument in this appeal that the photographs were irrelevant or 

cumulative, and therefore, such claims will not be addressed in this Response Brief. 

7 "The admissibility of photographs over a gruesome objection must be determined on a case-by
case basis pursuant to Rules 401 through 403 of the West Virginia Rules of Evidence." Syl. Pt. 5, State v. 
Greenfield, 237 W. Va. 740, 791 S.E.2d 403 (2016) (quoting Syl. Pt. 8, State v. Derr, 192 W.Va. 165,451 
S.E.2d 731 (1994)). As this Court explained in State v. Derr and recently reiterated in Syllabus Point 6 of 
State v. Greenfield, a circuit court's decision to admit a photograph into evidence at trial is essentially a 
two-step process: The trial court should determine whether the photograph is relevant under 401, which is 
to say "whether the photograph is probative as to a fact of consequence in the case." The trial court ''then 
must consider whether the probative value of the exhibit is substantially outweighed by the counterfactors 
listed in Rule 403 of the West Virginia Rules of Evidence." Greenfield, 237 W. Va. at Syl. Pt. 6 (in part), 
791 S.E.2d at 407 (quoting Syl. Pt. 10, State v. Derr, 192 W.Va. 165, 451 S.E.2d 731 (1994)). A trial 
court is given substantial deference by this Court on appeal: "As to the balancing under Rule 403, the trial 
court enjoys broad discretion. The Rule 403 balancing test is essentially a matter of trial conduct, and the 
trial court's discretion will not be overturned absent a showing of clear abuse." Id. 
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Second, and assuming purely for the sake of argument and assuming this claim could be 

raised outside of the plain error doctrine, it is manifestly apparent that these photographs are not 

gruesome. The photographs depict the body of the victim in a sterile environment. His wounds 

appear to have been cleaned, and there is no blood or other matter visible in the photographs. 

The victim has some injuries (bruising, scuffing, and the bullet wounds) but there is nothing 

objectively repulsive or even particularly upsetting. The photographs (to the extent possible 

given the subject matter) are unremarkable. They are not gruesome. 

4. 	 Petitioner was not entitled to a lesser included offense instruction because she 
admitted at trial, unequivocally, that she planned to murder her husband and that 
she assisted Hubbard in carrying out the murder. 

It is well-established that '" [i]nstructions must be based upon the evidence and an 

instruction which is not supported by the evidence should not be given.'" Syl. Pt. 9, State v. 

Farley, No. 15-1068,2017 WL 958598, at *2 (W. Va. Mar. 7,2017) (quoting Syl. pt. 4, State v. 

Collins, 154 W.Va. 771, 180 S.E.2d 54 (1971) and Syl. Pt. 14, State v. Davis, 232 W.Va. 398, 

752 S.E.2d 429 (2013)). Here, there was no evidentiary basis to support Petitioner's request for a 

lesser included instruction to the first degree murder charge (or, more accurately, her role as an 

accessory to the murder). As outlined above, there was an overwhelming amount of evidence 

establishing Petitioner's criminal intent and premeditation because Petitioner told the jury she 

planned to kill her husband. (App. at 492). She admitted that she helped Hubbard kill her 

husband. (Id. at 492). She admitted that she was an "active involved participant in this plot[.]" 

(ld. at 491-92). There was no evidence to contradict this testimony (which, again, was her own 

testimony). It is hardly surprising, then, that the lower court found that there was no evidence to 
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support a lesser included offense given that the evidence adduced at trial established 

premeditation. (Id. at 498-500).8 

5. There is no cumulative error. 

As discussed above, Petitioner's four assignments of error are each meritless. There can 

be no cumulative error without multiple errors. State v. Knuckles, 196 W. Va. 416, 425, 473 

S.E.2d 131, 140 (1996). ("Cumulative error analysis should evaluate only the effect of matters 

determined to be error, not the cumulative effect ofnon-errors."). As a result, this claim fails. 

CONCLUSION 

Petitioner's conviction and sentence should be fully affirmed. Her requested relief should 

be denied entirely. 

Respectfully Submitted, 

STATE OF WEST VIRGINIA, 

By counsel, 

PATRICK MORRISEY 
ATTO EY GENERAL 

owen, II 
Assistant Attorney General 
812 Quarrier Street, 6th Floor 
Charleston, WV 25301 
Telephone: (304) 558-5830 
Email: Gordon.L.Mowen@wvago.gov 
State Bar No. 12277 
Counsel for Respondent 

8 The State notes that it is also unclear whether Petitioner objected to the trial court's refusal to 
give the lesser included offense instruction. (See App. at 498-500). That is, the State explained to the trial 
court why it believed a lesser included instruction would not be appropriate. The trial ~prt asked whether 
Petitioner's counsel wanted to respond and he simply said: ''No.'' (Id. at 409-10). Counsel later suggested 
the instruction again and the court declined to give it; Petitioner's counsel did not object. (Id. at 498-500). 
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