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ARGUMENT 


1. The trial court erred in refusing to grant a continuance. 

In response to Petitioner's assertion that the trial court should have granted a 

continuance in this matter, the State cites two cases which identify the factors that this Court 

should analyze to determine if there was an abuse of discretion in failing to grant the 

continuance. (Respondent's Brief at p. 13). However, after reciting those factors, 

Respondent does not analyze and apply them to this case. The specific factors identified are: 

(1) the likelihood of prejudice from the denial of the motion to continue; (2) the skill of the 

attorney; (3) the availability of discovery from the prosecution; and (4) the complexity of the 

case. State v. Bush, 163 W.Va. 168,255 S.E.2d 539 (1979). A review of those factors 

further supports Petitioner's argument that the trial court erred in refusing to grant a 

continuance. 

First, there a tremendous likelihood ofprejudice from the denial of the motion to 

continue. It should be noted that the focus on whom would suffer the prejUdice has to be on 

the Petitioner, not Petitioner's trial counsel. In this case, it is undisputed that trial counsel, 

for whatever reason, never reviewed all of the evidence in the case ... and certainly never 

reviewed the evidence at issue in the case with the Petitioner. (See Respondent's Brief at p. 

14). It is also similarly undisputed that the State had the evidence, but did not disseminate it 

to Petitioner's trial counsel. I Thus, there was prejudice to Petitioner with regard to the failure 

I As detailed in Petitioner's Brief, the full report was identified in discovery, but was not provided to counsel for 
Petitioner. Rather, it was marked "not to be copied or disseminated" and was available for inspection at one of two 
places: the evidence room at the Union State Police Detachment or the State Police Laboratory. Petitioner's trial 
counsel did not receive the evidence until the Friday before the trial began on Monday. (petitioner's Brief at pp. 17
18). 
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ofcounsel to review the evidence ... she never saw it before trial, and never discussed it with 

her counsel. Petitioner was substantially prejudiced by her trial counsel's lack ofpreparation 

and by not being advised or provided access to the evidence used against her. Importantly, 

the entirety of the potential evidence complained of was admitted into evidence at trial. 

Thus, crucial evidence seized from the phones ofPetitioner, Hubbard, and the victim were 

admitted into evidence despite the fact that trial counsel had not reviewed it himself or with 

Petitioner. (A237, A425-430). 

Second, the skill of the attorney should be considered.2 Here, the trial court had 

significant reason to doubt the skill of the attorney? Not only had the trial court raised 

concerns about the representation, but the court also offered to appoint co-counsel. The offer 

was rejected by Petitioner's trial counsel until the eve oftrial ... when trial counsel asked for 

and was appointed co-counsel on the day before trial. (See Petitioner's Briefat pp. 18-20). 

Third, the availability of discovery from the prosecution should be considered. 

Here, the State could have actually provided the discovery to the petitioner's counsel at any 

time, but because of a mistaken belief that the relevant files could not be copied failed to do 

so. Admittedly, trial counsel could have tracked down the information. He did not do so and 

Petitioner nor her counsel reviewed the material. 

2 Respondent is correct that Petitioner does not assert ineffective assistance of trial counsel in this 
direct appeal. This Court has repeatedly advised that doing so is inappropriate due to the need to 
fully develop the record for ineffective assistance through a habeas corpus proceeding. E.g., 
State v. Miller, 194 W. Va. 3,459 S.E.2d 114 (W. Va. 1995). 

3 This is the same trial attorney as inState v. Keith D., 235 W. Va. 421, 774 S.E.2d 502 (2015) 
(trial counsel failed to advise the defendant that he was subject to a life in prison sentence due to 
the Habitual Criminal Act). 
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Fourth, the complexity of the case should be evaluated. Here the case was 

complex to the extent that there was extensively discovery. The prosecutor estimated that 

just the report that was not provided was over 2,500 pages in length. It is not contested that 

Petitioner's trial counsel fIrst received that report on June 6 ...just before the trial was to 

begin on June 10. 

Ultimately, the very factors cited, but not analyzed by Respondent, support 

Petitioner's claim of error. In addition, Respondent's focus on the fact that trial counsel's 

written motion was incorrect as to important details (trial counsel had identifIed the wrong 

exhibit number in the continuance motion), only supports the argument that a continuance 

was necessary. Trial counsel was not prepared and needed a continuance to ensure that 

Petitioner's right to the assistance ofcounsel was preserved and honored. Petitioner was 

sorely prejudiced by the failure to continue the case. 

2. The trial court erred in refusing to grant relief for a discovery order violation. 

Respondent believes that the State's discovery obligation was fulfIlled by the 

mere disclosure of the existence of the report at issue. However, the trial court required more 

than disclosure. In its initial Arraignment Order, the trial court ordered that "Discovery shall be 

exchanged by February 18, 2014." (A23X emphasis added). It is uncontested that the State had 

the report in its possession and could have in fact exchanged it by providing a copy to the 

Petitioner's trial counsel. The State did not do so because of a false belief that the report could 

not be copied. That erroneous belief could have been rectifIed at any time by a simple phone 

call, as was ultimately done, to the State Police Digital Forensics Unit. That call was not made 

until May 23, just weeks before the trial was to begin. The State could have exchanged the report 

in compliance with the trial court's order, but failed to do so. 

3 



3. The trial court erred in admitting gruesome photographs of the victim. 

It is true that trial counsel did not state the word "gruesome" in his objection. 

Likewise, he did not state the words "irrelevant" or "cumulative" as suggested by Respondent. In 

the end, it should not really matter. An objection for "irrelevance" invokes R. 401. An objection 

for "cumulative" invokes consideration of R. 403. So even if the objection is characterized as 

stated by Respondent, the same analysis is required. The key fact, not refuted by Respondent, is 

that the trial court undertook no such analysis. For that reason, the trial court erred. It is 

important for this Court to recognize the stated reasons for the introduction of the 

photographs...for the jury to consider the brutality of the murder. Respondent does not refute 

that the clear intent of the State in introducing the photos was to enflame the passions of the jury, 

making their admission far more prejudicial than probative and cumulative ofother evidence. 

4. The trial court erred in refusing to instruct the injury as to lesser included offenses. 

Respondent contends that the extensive evidence ofpremeditation precludes a 

request by Petitioner's trial counsel for an instruction as to murder-second degree. In making 

that contention, Respondent ignores the evidence from Petitioner at trial that her will was 

overcome by Hubbard. (See Petitioner's Brief at pp. 13-14,22-23). This evidence undermines 

that the killing was a "willful, deliberate and premeditated killing" as required to constitute first 

degree murder in this case. W. Va. Code § 61-2-1. The jury should have decided the level of 

offense given Petitioner's testimony and should have been instructed as to the lesser offense. 
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5. This Court should grant relief on the basis of cumulative error. 

The mUltiple errors cited herein and in Petitioner's Brief warrant relieffor 

cumulative error 

CONCLUSION 

For all these reasons, Petitioner respectfully requests that this Court grant her 

appeal and provide that relief which is deemed just and appropriate. 

RESPECTFULL Y SUBMITTED, 
AMBER RICHARDSON, 

PETITIONER, 
BY COUNSEL, 

PAUL R. CASSELL 
COUNSEL FOR PETITIONER 
CASSELL & CREWE, P.C. 
340 West Monroe St. 
Wytheville, VA 24382 
(276)228-5566 
(276)228-6641 (FACSIMILE) 
E-MAIL ADDRESS:pcasse2001@yahoo.com 
W.Va. State Bar I.D. #7142 
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Paul R. Cassell 
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