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ASSIGNMENTS OF ERROR 


1. The trial court erred in refusing to grant a continuance. 

2. The trial court erred in refusing to grant relief for a discovery order violation. 

3. The trial court erred in admitting gruesome photographs of the victim. 

4. The trial court erred in refusing to instruct the injury as to lesser included offenses. 

5. This Court should grant relief on the basis of cumulative error. 

STATEMENT OF THE CASE 

On June 4, 2013, a criminal complaint alleged that Defendant, Amber Lee 

Richardson, committed the crime of Murder 1 st Degree when she assisted Joshua Hubbard by 

providing the firearm and arranging for her husband, Danny Ray Richardson, to be at a location 

where Mr. Hubbard could shoot and kill him on or about June 1,2013. (A8-9). On January 14, 

2014, Mrs. Richardson was indicted on "Accessory to Murder" and "Conspiracy to Commit a 

Felony Offense: Murder." (A6-7). 

Mrs. Richardson was arraigned on the indictment on January 21, 2014. (A22-23). 

She entered a plea ofnot guilty and her trial was set for April 8, 2014. (A22-23).1 The Court 

ordered that discovery be exchanged by February 18,2014 and set a status conference for March 

17,2014. (A23). On February 6, 2014, the "State's Initial Discovery Disclosure" was filed. 

(AI5-21). That disclosure identified: thirty-five (35) items provided to the Defendant's counsel; 

another eleven (11) items that were either at the Union Detachment of the West Virginia State 

Police or at the West Virginia State Police Forensic Laboratory in Charleston; twenty-six (26) 

fact witnesses; and at least one expert witness. (AI5-21). On February 18,2014, the State filed 

1 Mrs. Richardson's counsel was Jeffrey Rodgers. Present counsel was appointed by order noted June 7, 2016 to 
initiate and perfect an appeal. (A 78). 
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the "State's Supplemental Discovery Disclosure" which identified an additional four (4) items 

and provided further detail on the State's expert witness (the medical examiner). (A24-26). 

On March 17,2014, the State filed the "State's Motion to Determine the 

Admissibility ofEvidence" for a ruling concerning the use of three statements made by the 

Defendant on June 3, 2013. (A27-29). At the hearing set on the same date, the trial court set the 

motion for hearing on March 25, 2014 and refused at that time to continue the trial noting that 

defense counsel had eight months to prepare the case while Defendant was incarcerated. (A30

31, A81-86). 

After finding that the Defendant was competent to stand trial based on a court

ordered examination, the trial court conducted a hearing on the admissibility of the statements 

she provided to law enforcement. (A29, A88-184). The State's first witness was State Police 

Sergeant Charles McKenzie. (A89). Audrey Graham (Defendant's sister) had reported the 

victim in this case, Danny Ray Richardson, missing. The trooper spoke with Mrs. Graham and 

Defendant's father, Larry Nichols. (A90). They were not satisfied with Mrs. Richardson's 

explanation concerning her missing husband. (A91). On the morning of June 3, 2014, the 

officer went to Defendant's residence. Defendant came out, and when asked, advised that her 

husband had left a text message on Saturday that he was leaving her and the children. (A93). 

Mrs. Richardson showed him the text message. (A93). During the course of the conversation 

the issue ofa missing pistol came up, and Mrs. Richardson advised that she had located it and the 

officer went into the house and followed Mrs. Richardson to the bedroom to retrieve the gun and 

to view her husband's cell phone. (A95-96). Mrs. Richardson was not mirandized before this 

interrogation. (A98-99). 
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Next, the officer asked Defendant to go to the state police detachment in Union 

for further questioning. (A96). According to the officer, Mrs. Richardson did so voluntarily by 

driving herself. (A96-97). She was not: handcuffed; told that she was under arrest; placed in any 

interrogation room, or locked in the building. (A97-98). Regardless, the officer was suspicious 

that she knew more than she was telling about her husband's disappearance and requested a 

polygraph examiner to meet him at the station. (A99). Once she arrived at the office, she was 

mirandized. (AIOO). The interrogation started at 1:30 p.m. (AI04). During the course of this 

interrogation, Sergeant Rob Richards (the polygraph examiner) arrived and started participating 

in the interrogation. (AI09). Ultimately, when asked if she had anything to do with the 

disappearance of her husband, Mrs. Richardson became upset and ultimately said that he may 

have been shot and killed on Flat Mountain by Josh Hubbard. (AI09-110). Mrs. Richardson 

advised that there had been a "plan" for her to put clothing and a gun by a shed and that Josh 

Hubbard knew where the items were at and she know that "something" was going to happen to 

her husband. (AI 11-1 13). 

At that point they returned to the residence so that Mrs. Richardson could show 

them where she thought the body might be. (AlB). Additional police officers arrived and a 

search was conducted. (AlB). The body was ultimately recovered and a search issued for 

Joshua Hubbard, who the police believed was in the area due to some clothes that were missing 

after the officer's first visit to the residence. (AI 13-1 16). 

Corporal Jerry Davis, Jr. testified next. The third interrogation ofDefendant was 

conducted by Sergeant Richards and Corporal Davis of the West Virginia State Police on June 3, 

2013 around 10:00 p.m. at the state police detachment in Union. (A 130-136). Mr. Davis 

rnirandized Mrs. Richardson and took her statement. (A136-141). Mrs. Richardson was seated, 
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but not handcuffed and had been given a drink. (A142). She did not appear to be intoxicated 

and not overly emotional. (AI44-145). The statement was recorded. (A143). Mrs. Richardson 

stated that she and Josh Hubbard were in a relationship and a plan was developed between them 

for Josh Hubbard to kill her husband. (AI45). 

The last witness was State Police polygrapher Sergeant Robert Richards. (AI58). 

Mr. Richards acknowledged that he participated in the interview with Mr. McKenzie. (A160). 

The Defendant was transported back to the station for the third interrogation by Mr. Richards. 

(AI 62). He also participated in the third interrogation. (A163-164). 

Upon the evidence presented, the trial court held that the statements were 

admissible. In addition, the court, on Defendant's motion, continued the case until May 28, 2014 

and set another status hearing for April 21, 2014. (A32-34, A177, AI80-1S1). 

At the April 21, 2014 hearing, the court offered to appoint co-counsel to the 

Defendant, but Mrs. Richardson's lawyer refused. (A187). On May 23, 2014 Defendant's 

counsel filed one of only two written motions on behalf of the Defendant in the court file, a 

"Motion for Continuance" based on the fact that trial counsel was ill. (A36-38). The trial court 

granted the motion and set the case for trial on June 10,2014. (A39, A40). 

On June 6, 2014, the Defendant again requested a continuance. The State 

responded in writing in opposition to the motion. (A41-45). The Court conducted a hearing on 

June 9, 2014, the day before the trial. (A190-207). At the hearing, counsel for the Defendant 

complained that he had just, only one business day before, received discovery from the State. 

(A191). He complained that the State Police Lab had only provided the CD to the State on the 

preceding Monday. (A191). Defendant's trial counsel advised if the case was tried tomorrow "it 

will get kicked back." (A193). The State objected to the continuance because the defense had 
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been advised of the evidence (item 46 in the initial discovery disclosure). (AI94). More 

importantly, the State confIrmed that, although in its possession, the evidence had never been 

actually provided to the Defendant's counsel because the report stated that it could not copied or 

disseminated. (AI94). The prosecuting attorney had learned that the restriction was intended to 

prevent dissemination ofchild pornography, which did not apply in this case. (AI95). Thus, on 

May 30th the prosecutor tried to copy the CD, but could not do so. (AI96). On June 5, 2014, 

only four days before trial, the Prosecutor finally received a copy of the evidence. (AI96). The 

evidence was the State Police recovery of texts and photographs on or from each Defendant's 

cellphone and from the victim's cellphone as well as deleted texts from Defendant's phone. 

(AI97-198, A202-203). Some of the texts, about 18-20 pages of material, were expected to be 

used (and were used substantially) at the trial. (AI97).2 In addition, the entire report, which 

counsel had apparently never reviewed was introduced into evidence at the trial. (A425-43 0). 

Of significant importance, the Prosecutor confirmed that "[t]he Court has expressed displeasure 

with Mr. Rogers on two or three different occasions for not meeting with his client, for not 

reviewing evidence. And here we are, the day before trial, and he wants a continuance so he can 

review more evidence. I'm adamantly opposed to it. It's not fair to the State. It's not fair to the 

State's witnesses." (AI99). The court denied the motion. (A72-74, A206). Upon Mr. Rodgers' 

request, another attorney (Martha Fleshman) was appointed to assist him on the day before 

trial. (AI92). 

The trial commenced on June 10,2014 and concluded on June 11,2014. Mr. 

Rodgers renewed his motion to continue the trial and confirmed that he had not reviewed the 

2 Defense counsel had some of the texts in written form from the evidence recovered from cedefendant Hubbard's 
phone. (A197). 
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evidence with Mrs. Richardson, but the motion was again denied. (A237). The State's first 

witness was West Virginia State Police Sergeant Charles McKenzie. (A254-255). Mr. 

McKenzie responded to a phone call that had come in from Amber Richardson's sister, Audrey 

Graham, reporting Danny Richardson missing. (A255-256). After speaking with Ms. Graham, 

the officer then spoke with Amber's father, Larry Nichols. (A256). Both of them reported that 

Danny Richardson was missing and that Amber was not clear as to why he had left. (A256). In 

addition, Mr. Nichols reported hearing gun shots near where his daughter and her husband lived. 

(A257). 

The officer then traveled to the Defendant's home and spoke to her. (A257). 

Mrs. Richardson advised that "she wasn't really sure why he left." (A259). She confirmed that 

the couple was having both financial and marital problems. (A259). She stated she had received 

a text message from him on Sunday, June 2, 2013 stating that he was leaving, that someone was 

going to pick him up, and that he would contact her at a later time to make arrangements to see 

their three children. (A259). Amber then showed him the text on her phone. The officer asked 

for, and received permission to keep her phone. (A260). Next, because the officer had been 

advised by Amber's father that she had reported a missing gun and she had the victim's phone 

(which he had reportedly left), the officer asked her about them. She advised that she had found 

the gun in the rear bedroom and the phone was in the kitchen. (A260-261). Sgt. McKenzie then 

retrieved the gun (a Taurus 9mm) and the cellphone. (A261-265).3 

3 Both items, along with photographs of where they were found in the home were admitted into evidence. 
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The Officer became uncomfortable about the situation and requested that Mrs. 

Richardson come to the Union State Police Detachment. She agreed. She dropped off her kids 

and drove herself there. (A270-271, A274). As he was leaving the home he noticed a pile of 

clothes (which he photographed) besides the back door. Amber advised him that they were her 

husband's clothes. (A271). The officer did not believe her explanation that the clothes had been 

out there for weeks. (A271). 

At the station, Amber was mirandized and questioned initially by Sgt. McKenzie, 

but sometime later Corporal Richards arrived and joined the interrogation. (A277). Eventually, 

Sgt. McKenzie asked Amber about Joshua Hubbard.4 Initially she denied having an intimate 

relationship with Hubbard and said she had not seen him in months, but eventually after being 

confronted by Corporal Richards with infonnation that Hubbard had been in the area the 

weekend of her husband's disappearance, she advised of a plan that she and Hubbard had to kill 

her husband. (A285-287). The plan was for Amber to put out some clothing that Hubbard had 

left at the residence, put a sleeping bag out, place a 9 mm pistol ofhers in a specified location 

that Hubbard was aware of, then Hubbard would ambush and murder Mr. Richardson. (A287). 

Mrs. Richardson stated she was not sure if the plan had been carried out, but advised that if it had 

happened it would have been near the chicken coop which was about halfway up the driveway to 

their house. (A288). 

Sgt. McKenzie then requested that Amber return to the home and show the police 

the places she was describing. (A288). He noticed that the clothes that had been near the back 

door were now missing and advised the various other officers that had arrived that someone may 

4 The officer had received information from Amber's father, Larry Nichols that Mr. Hubbard had stayed with the 
Richardsons for a period of time and that the victim had spoken to a Monroe County Deputy about obtaining a 
protective order against him. 
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be in the area. (A290). As the officers were sweeping the property, one of the officers observed 

a white male in the woods. (A291). He ran away and escaped. (A291). The officers observed 

evidence that Mr. Richardson's body had been moved from an area behind the chicken coop to 

an area between 75-100 yards away under an overturned tree. (A293). The body was contained 

in a sleeping bad and the body's condition made it obvious that the victim was killed more than a 

day before. (A293). The officer observed head trauma on the body. The police recovered shell 

casings from the driveway. (A294). 

After the body had been discovered, the police reportedly obtained a search 

warrant for the residence and Defendant's vehicle. (A295). Joshua Hubbard was captured on 

June 4' 2013. (A296-297). The missing clothes were discovered based on information obtained 

from interviewing Hubbard. (A298-299). Amber Richardson's and Danny Richardson's phones 

were identified by the officer and introduced into evidence. (A300-301). The officer confirmed 

that the phones had been sent off to the State Police digital forensics unit. (A301-302). 

Petitioner's trial counsel asked no questions of the witness. (A302). 

The State's next witness was State Police Corporal Jerry Davis, Jr. (A303). 

Corporal Davis assisted in interrogating Amber Richardson. (A307). He mirandized her and 

interviewed her around 10:00 p.m. on June 3, 2013. (A307-312). A portion of the interrogation 

was audiotaped. (A312). That interrogation was admitted into evidence and played to the jury. 

(A315). Corporal Davis also participated in the search for Hubbard on June 4, 2013. (A317). 

After Hubbard was captured, Corporal Davis interviewed him and located the clothes that 

Hubbard admitted to wearing when he killed Mr. Richardson. (A318-319). Photographs of 

those clothes were admitted into evidence. (A318-323). They were similar to the clothes 
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described by Amber Richardson in her recorded statement. (A318-323). Petitioner's trial 

counsel had no questions for the Corporal. (A323). 

Audrey Graham, Defendant's sister, was called by the State as the next witness. 

(A324-325). She aclmowledged that she had reported her brother-in-law missing to the police. 

(A325). Petitioner's trial counsel had no questions for her sister. 

The State then called Anna Fink as the last witness for the day. Anna Fink is a 

friend and neighbor of the Defendant and Hubbard. (A325-326). She had seen Mr. Hubbard 

with Amber Richardson on the night before Farmer's Day in 2013 (shortly before he was killed). 

The second day of the trial began with the State calling Amber Richardson's 

father, James Nichols, Jr. (A332). Mr. Nichols' testified that he lived near his daughter, 

approximately 300 yards away. (A333). On Farmer's Day of2013, Mr. Nichols took the victim 

home by picking him up on an ATV as he was walking towards his house after helping Mr. 

Nichols. (A333, A339). Mr. Richardson had told him he was going home to fix the kids supper 

because Amber had texted him and asked him to do it. (A339). Shortly thereafter, after 

returning to his own house, Mr. Nichols heard four or five gunshots, followed by a single 

additional gunshot. (A333). He became concerned, and eventually went up the road looking for 

Mr. Richardson. (A333). He could not find him either on the way to or at the house. (A334). 

But, he did see a wet spot on the road that should not have been there near the chicken coop. 

(A334, A339-340). The next day, on Sunday at 10:00 p.m. he first heard from Amber when she 

called him and she advised that Mr. Richardson had ''took off' leaving behind his cell phone and 

wedding ring. He had advised Amber he had one his friends from work pick him up and would 

call when he got settled so they could talk about the kids. (A334). Mr. Nichols lmew the victim 

well enough to lmow that he would not just "walk off from the kids." (A334). The next day he 
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asked his daughter Audrey to call in a missing person report on Mr. Richardson. (A335). Later, 

he went back to the property and noticed tire tracks running through a hay field. He followed the 

tracks and saw a pile oftrash...he was afraid that Mr. Richardson was under the trash. (A335

336). That location was not where Mr. Richardson was found. (A336). 

Mr. Nichols knew Hubbard and suspected that something improper was going on 

between him and Amber. (A336-337). Hubbard had been staying at the home. Amber left with 

Hubbard to go to Roanoke with the kids, which really upset Mr. Richardson. Eventually she 

returned, but the victim reported that Hubbard threatened to kill him. Mr. Richardson sought to 

get a "peace warrant," but the authorities refused because Hubbard was still in Virginia. (A337, 

A342). These threats occurred a few weeks before Mr. Richardson was killed. (A341). 

The State's next witness was West Virginia State Police Corporal Scott Keaton. 

(A343). Mr. Keaton processed the crime scene.5 Mr. Keaton, with help of Trooper Baker, 

secured the crime scene (the area near the chicken coop) and searched for evidence. (A349-350). 

He located multiple 9 mm brass cartridges near the chicken coop, a potential bullet hole in a tree 

near the coop, fresh cigarette butts from the same area, displaced leaves, a drag mark leading into 

the woods, and a piece offabric on a fence that intersected the drag mark. (A349-358). The 

body was located at the end of the drag marks, and Corporal Keaton also processed that crime 

scene. (A359). The body was discovered in a hole made by an uprooted tree. (A360). The body 

was contained within a sleeping bag and covered with sticks and leaves. (A361). The officer 

then took photos of the body, including photos showing insect activity, and brain material at an 

exit wound. (A363-365). 

5 He had also participated in the unsuccessful attempt to apprehend Hubbard on June 3, 2013. (A34>-348). 
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After completing the crime scene investigation, Mr. Keaton returned to the home 

to assist with a search pursuant to a search warrant. Spent and live 9 mm rounds were found in 

Mrs. Richardson's dresser in her bedroom. (A365-366). Mr. Keaton's also retrieved evidence 

from the camper at the Greenbrier County Campground where Mr. Hubbard was arrested. 

(A366-367). A cell phone wrapped in a pink shirt was retrieved from the camper. (A369-370). 

Finally, on June 6,2013, the officer secured evidence from Amber Richardson's vehicle, 

including travel receipts from the day before Farmer's Day, 2013 from Roanoke, Virginia 

businesses. (A372,376-37). Petitioner's counsel asked no questions of the officer. 

Rhonda Hall testified next for the State. (A379). She serves as the Medical 

Examiner for Monroe County. (A380). She was called out to Flat Mountain on June 3, 2013 and 

prepared a report which was introduced into evidence without objection. (388). The report was 

erroneously dated June 2, 2013 and also erroneously referred to the deceased and his wife by the 

last name Blankenship. (A383-384). 

West Virginia Deputy Chief Medical Examiner Nabila Haikal testified next. 

(A388). Dr. Haikal performed an autopsy on the victim on June 4,2013. (A391). In questioning 

Dr. Haikal, the State introduced exhibits showing close up photographs of the deceased's face, 

head, and shoulder/arm area. The defense objected to the introduction of the exhibits, but the 

objection was overruled. (A392-393, A401-402). State Ex. 73 showed a close-up of the 

deceased's face with discoloration of the skin, bruising, the bullet entrance hole, blood on the 

eyelid, and other evidence of blunt force injury. (A393-394). State Ex. 74 showed the top and 

backside of the head with multiple tears and open wounds. (A394-395). State Ex. 75 also 

showed similar injuries on the top of the head. (A395). Ex. 76 showed the bullet wounds on the 

left arm. (A395). Some of the injuries depicted, including large scrape marks, were most likely 
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inflicted post-mortem. (A397). Mr. Richardson's cause of death was the bullet wounds coupled 

with blunt force trauma to the head. (A397-398). The autopsy report was admitted without 

objection. (A399-400). 

The State's last witness was Christopher Vance, an analyst for the West Virginia 

State Police, Digital Forensic Unit. (A411). In this case, he examined three cell phones, three 

SIM cards, and two removable storage devices. (A421-422). The first cell phone, a Rugby Pro, 

was associated with telephone number 304-646-9891. (A421). The second cell phone, a ''Noke

2"6 (sic) was associated with telephone number 304-646-7883. (A422). The third cell phone, a 

''tract phone"? (sic) was associated with phone number 217-317-0175. (A422). The phones were 

searched for text messages, call logs, contacts, images, videos, databases, and any other file type 

that they might find relevant files within. (A422). The report prepared by Mr. Vance was 

admitted into evidence. (A420-421). In addition, the DVD of the entire report generated by the 

unit was introduced into evidence as Ex. 79. (A425-43 0). 8 A report, prepared by Mr. Vance, 

consisting ofeighteen pages of text messages, calls logs, etc. constituting 610 records was 

admitted into evidence. (A432-437).9 Included in the report were fragments and presumptively 

complete text messages (some of which had been deleted and recovered) to and from contacts 

identified as "Josh H" and "Ray" on or near June 1,2013. The prosecutor specifically asked 

about a number ofmessages. IO (A446-454). Petitioner's counsel had no questions for Mr. 

Vance. 

6 Note 2 
,7 Tracphone 
8 This was the evidence that was the subject ofthe motion to continue hearing the day before trial. Trial counsel 
confirmed that he had not reviewed the information, but the court refused to allow a continuance and admitted the 
evidence in its entirety into evidence at trial. In addition, this is the same evidence that trial counsel could not open 
on his computer. (A425-430; A190-207; A19) 
9 The records were from the phone determined by the State to be Amber's phone. 
10 The messages include contact to and from "Josh H" and "Ray" and are incriminating as to the Defendant. 
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At this point the State rested. Petitioner's counsel failed to make a motion for 

acquittal, even though invited to do so by the court and the State. (A455-456). The only witness 

called by Petitioner's trial counsel was Petitioner. Mrs. Richardson testified that she married 

Danny Richardson right after she graduated from high school. (A458). The couple had three 

children. (A460). Amber was a member of the Army Reserves for four years. (A461). After 

being honorably discharged, she became a stay-at-home mom. (A461-462). They resided at the 

home on Flat Mountain near her parents for about two years. (A462). The relationship with her 

husband was rocky because of how young she was when they married. (A463). She had no 

criminal record prior to this incident. (A464). 

On March 17,2013, Amber was introduced to Josh Hubbard by her friend Anna 

Fink through a telephone call. (A462, A465-466). Shortly thereafter, Anna Fink requested that 

Amber go to Roanoke to pick Hubbard up so he could do tattoos on Amber, the victim, and 

Anna. (A466). He was supposed to stay for a few weeks at Ms. Fink's house. But after meeting 

Mr. Richardson, Mr. Richardson allowed him to stay in their home. (A469). He began work on 

a tattoo on Mr. Richardson that would take multiple days to complete. Ultimately, he ended up 

staying with them for a month and a half. (A470). Eventually Amber's father advised her that he 

did not think that Hubbard's living with them was a good idea. Amber, admittedly, did not listen 

to her father's concerns. Ultimately, an intimate relationship developed between Amber and 

Hubbard. (A471-472). Eventually, she and the kids took Hubbard back to Roanoke and stayed 

with him for a few days. (A472-474). She returned home about two weeks to a month before 

Farmer's Day of2013. 

Amber had advised Hubbard that she wanted to get a divorce. (A475). She had 

advised Hubbard of that in text messages before May 28, 2013. (A475). However Hubbard 
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wanted to murder Mr. Richardson and "worked as hard as he could to change [her] mind." 

(A47S). Hubbard promoted what he called a "quick and easy" plan to use her gun to shoot Mr. 

Richardson. (A476). Amber went to Roanoke and picked up Hubbard on May 31, 2013. (A477

478). He stayed at Anna Fink's house that nightY Prior to picking Hubbard up, Amber had laid 

clothes and the gun out for Hubbard (on the morning before she picked him up) after being told 

to do so by Hubbard. On the next day, Farmer's Day, Hubbard had told Amber that he would be 

laying there at the chicken coop. (A482-483). After shooting the victim, Hubbard called 

"freaking out and [begging] her to come back" to the house. 12 The various texts that she sent 

were also done at the insistence of Hubbard, who had tremendous control over her. (A48S, 

A487, A495). The State's cross-examination of Amber focused on the fact that she was not 

physically forced to do any of the things that Hubbard told her to do. (A490-495). 

The defense requested that the court provide a second degree murder or other 

lesser included offense instruction, but the court refused because there was an "abundance of 

evidence ofpremeditation." (A498-S01). 

The jury convicted the Defendant on both counts after deliberating for twenty 

minutes. (A70, A538-541). Consistent with the jury's recommendation, Mrs. Richardson was 

sentenced to life in prison without a recommendation ofmercy after being convicted ofbeing an 

"Accessory Before the Fact to Murder in the First Degree" and a concurrent sentence ofnot less 

than one nor more than five (1-5) years in prison for her conviction of "Conspiracy to Commit a 

Felony Offense: Murder." (A7S-77, A71, AS41-S42). 

11 Amber had taken Ms. Finks' kids with her to pick up Hubbard. 
12 She had been participating in a parade for Fanner's Day. 
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Mrs. Richardson desired to appeal her conviction, and a notice of appeal was filed 

by trial counsel on August 15,2014. (A5). For reasons unknown to the Defendant, the appeal 

was never perfected. On October 13, 2016, after the appointment of present counsel, the trial 

court resentenced the Defendant for purposes of appeal. (A 79-80). Thereafter, the present 

appeal was timely initiated. 

SUMMARY OF THE ARGUMENT 

Despite having real concerns about the diligence of trial counsel, and despite the 

late disclosure of key evidence from the cell phones of the defendant, the victim, and the co

defendant, the trial court" refused to grant a continuance to allow Petitioner's trial counsel to 

review over 2,500 pages of cell phone records disclosed to the defense only days before the trial. 

The failure to grant a continuance is error, especially considering the tremendous consequences 

of a Murder-First Degree conviction. 

The trial court persisted with the trial, and denied the continuance, even though 

the court appointed co-counsel to the defendant literally the day before trial. Precedent from this 

Court and common sense require a conclusion that co-counsel's representation was obviously 

ineffective. Further, the fact that Petitioner's trial counsel sought help in a Murder-First Degree 

case, that he had been appointed to for over a year, on the day before the trial was to begin 

compels, at a minimum, the granting of a continuance. 

Further, because the trial court had entered an order requiring the exchange of 

discovery, the prosecutor's failure to timely provide the cell phone records to the defense also 

warranted relief. The prosecutor's mistaken belief that he was forbidden from copying the 

records could have been easily corrected had he simply asked the West Virginia State Police 
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representative who knew that the record could be copied because the prohibition only applied to 

child pornography. 

Regardless, the trial went forward and at the trial the State introduced photographs 

for the stated purpose ofenfiaming the jury to not recommend mercy. The trial court failed to 

conduct any balancing analysis as required by precedent and admitted gruesome photographs 

over the objections of counsel. 

Then, after the evidence had been presented, the court refused to offer an 

instruction on the lesser included offense ofMurder-Second Degree even though the defense 

requested the instruction and there was testimony questioning defendant's criminal intent 

coupled with an admission from the prosecutor that the co-defendant who actually killed the 

victim was claiming self-defense and would likely be entitled to a lesser included offense 

instruction. 

Overall, the combination ofpoorly prepared counsel, late disclosure ofevidence, 

refusal to continue the trial, introduction of photographs for the purpose of enflaming the jury, 

and improper denial ofa lesser included offense instruction resulted in the Petitioner not 

receiving a fair trial. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is necessary pursuant to R. 18(a). Argument could be granted by 

the Court pursuant to R. 19(a)(I), R. 19(a)(2), or R. 19(a)(4). R. 20 does not seem to apply to 

this case. The case may be appropriate for memorandum decision. 
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ARGUMENT 


STANDARD OF REVIEW 


According to precedent from this Court, "[i]n reviewing challenges to findings 

and rulings made by a circuit court, we apply a two-pronged deferential standard of review. We 

review the rulings of the circuit court concerning a new trial and its conclusion as to the existence 

of reversible error under an abuse ofdiscretion standard, and we review the circuit court's 

underlying factual fmdings under a clearly erroneous standard. Questions of law are subject to a 

de novo review." Syl. Pt. 3, State v. Vance, 207 W.Va. 640, 535 S.E.2d 484 (2000). 

1. The trial court erred in refusing to grant a continuance. 

As described above, on June 6, 2014, counsel for the Defendant moved for a 

continuance based on the fact that he had just received a CDIDVD containing the full report of 

the West Virginia State Police, Digital Forensics UnitP (AI9, A425-430). The report contained 

all the data collected by the Digital Forensics Unit from its analysis of the cellphones (and related 

storage devices) ofAmber Richardson, Danny Richardson, and Hubbard. (AI95). While a 

written copy of a limited report containing about eighteen (18) pages of data had been provided 

to the defense,14 the full report had never been offered. 

The State asserted that the report stated on its face that it is "not to be copied or 

disseminated." (AI94). Because of that, the State made no effort to do so and simply listed that 

the report was available for inspection at the "evidence room at the Union Detachment of the 

West Virginia State Police or at the West Virginia State Police Laboratory in Charleston, WV." 

(A18). The disclosure further promised "[u]pon request, these items will be made available for 

inspection and/or photographing to the extent possible." (AI8). On May 23, the prosecutor first 
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asked about the prohibition and learned that the prohibition against copying the report was to 

protect against the further dissemination of child pornography ...not an issue in the case at bar. 

(AI95). The prosecutor was granted permission to copy the report, but could not do so and had 

to request the assistance of the Digital Forensics Unit. (AI95-196). In the meantime, the defense 

had requested a copy of the report on the week ofMay 27. Ultimately copies were not received 

by the State until June 5 and were not delivered to the defense until June 6 ... the Friday before 

trial began on Monday. (AI96). According to the prosecutor the report is massive, over 2500 

pages in length. (AI95). 

At the June 9, 2013 hearing, the prosecutor objected to the continuance. Of 

significant importance, the Prosecutor confirmed that "[t]he Court has expressed displeasure with 

Mr. Rogers on two or three different occasions for not meeting with his client, for not reviewing 

evidence. And here we are, the day before trial, and he wants a continuance so he can review 

more evidence. I'm adamantly opposed to it. It's not fair to the State. It's not fair to the State's 

witnesses." (AI99). There are numerous instances on the record where the trial court expresses 

or implies displeasure concerning counsel's representation. (A84,15 A156,16 A179,17 and 

A18718) The court denied the motion to continue. (A72-74, A206). At trial, Mr. Rodgers 

13 The report was State Ex. 79 at the trial. 

14 The supplemental report was State Ex. 78 at trial. 

15 In regards to counsel requesting more time to get ready for trial, "You've had eight months since she's been 

incarcerated. " 

16 Confirmed that counsel had not listened to the audio recording of defendant's recorded statement even as ofthe 

date of the suppression hearing on that very statement. 

17 The court's response to counsel's insistence that he needs more time t> review documents with his 

client..."You've had since July." 

18 At a April 21, 2014 hearing, more than two months after discovery was provided, counsel advised that "Amber 

and I can get through the material" prompting the court to offer to appoint co-counsel to assist Petitioner's counsel, 

which counsel refused. 
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renewed his motion to continue the trial and confumed that he had not reviewed the evidence 

with Mrs. Richardson, but the motion was again denied. (A237). 

Ultimately, the entire report, which Petitioner's trial counsel had apparently never 

reviewed at all was introduced into evidence at the trial. (A237, A425-430). Importantly, 

Petitioner testified at trial that there were additional text messages confirming that she only 

wanted a divorce and did not want her husband to be killed. (A475). Those messages were never 

offered into evidence because her trial counsel was not given time to review the recovered 

records to attempt to locate them. 

This Court has long held that, 

[t]he granting of a continuance is a matter within the sound 
discretion of the trial court, though subject to review, and the 
refusal thereof is not ground for reversal unless it is made to appear 
that the court abused its discretion, and that its refusal has worked 
injury and prejudice to the rights of the party in whose behalf the 
motion was made. 

State v. Dunn, 786 S.E.2d 174, 178 (W. Va. 2016); quoting Syi. pt. 1, State v. Jones, 84 W. Va. 

85,99 S.E. 271 (1919); citing Syi. pt. 2 State v. Bush, 163 W. Va. 168,255 S.E.2d 539 (1979) 

("A motion for continuance is addressed to the sound discretion of the trial court, and its ruling 

will not be disturbed on appeal unless there is a showing that there has been an abuse of 

discretion. "). 

In the case at bar, the trial court was clearly aware that defense counsel was not 

prepared to go to trial. Key evidence from the client's own cell phone and the cell phones ofthe 

co-defendant and the victim had never been reviewed and was never reviewed. The only 

evidence counsel had actually reviewed was a supplemental report that was prepared at the 

behest of the investigating officer to assist the prosecution. Given the ample evidence that trial 
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counsel was simply unprepared to go forward, the court abused its discretion in failing to 

continue the trial. The prejudice to the defendant arises from the possibility that her testimony of 

not wanting to kill her husband could have been confirmed. Not only would this evidence be 

powerful in mitigation, it could also affect the ability of counsel to successfully argue for a 

lesser-offense instruction. Regardless, because counsel had not reviewed the evidence due to 

receiving it only days before the trial started, counsel was denied the opportunity to mount more 

than an utterly anemic defense and virtually non-existent argument for mitigation (mercy). 

Additional evidence of the abuse ofdiscretion arises from the fact that Petitioner's 

counsel requested, and the trial court granted the appointment of co-counsel for the defendant on 

June 9, 2013 ...the day before trial. Martha Fleshman was appointed to assist him on the day 

before trial. (AI 92). This comes after the court, after repeatedly witnessing trial counsel's lack 

ofpreparation, offered to appoint co-counsel back in April of2014. (AI87). The appointment of 

counsel literally the day before a Murder-First Degree trial creates a presumption that her 

representation was ineffective. State v. Demastus, 165 W. Va. 572, 578,270 S.E.2d 649,654, 

(W. Va. 1980) ("In Housden v. Leverette, 161 W.Va. 324,241 S.E.2d 810,811 (1978); we 

adopted the well-established Fourth Circuit rule that appointment of counsel within one day or 

less of trial or entry of a guilty plea, raises a rebuttable presumption that a defendant was denied 

effective counsel."). Further, the fact that Petitioner's trial counsel requested assistance at that 

late date and, more importantly, that the trial court felt the need to grant the motion confirms that 

a continuance should have been granted. 

2. The trial court erred in refusing to grant relief for a discovery order violation. 

In its initial Arraignment Order, the trial court ordered that "Discovery shall be 

exchanged by February 18,2014." (A23). Although the above-referenced report was identified 
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in the State's Initial Discovery Disclosure, it was never provided to the defendant. (A15). In 

fact, the prosecutor had assumed that it could not be copied and provided to the defendant. 

However, that assumption was incorrect and other persons with the State Police Digital Forensics 

Unit, whose knowledge is attributed to the prosecutor, knew that the assumption was incorrect. 

Thus, the result was that this key evidence was not produced in any form to the defendant until 

June 6, 2013 ...only four days before trial. 

Syllabus Point 3 ofState v. Weaver, 181 W. Va. 274, 382 S.E.2d 327 (1989), 
states: 

When a trial court grants a pretrial discovery motion requiring the 
prosecution to disclose evidence in its possession, nondisclosure by 
the prosecution is fatal to its case where such nondisclosure is 
prejudicial. The nondisclosure is prejudicial where the defense is 
surprised on a material issue and where the failure to make the 
disclosure hampers the preparation and presentation of the 
defendant's case. Syllabus Point 2, State v. Grimm, 165 W. Va. 
547,270 S.E.2d 173 (1980). 

Quoted by, State v. Guthrie, 194 W. Va. 657, 686,461 S.E.2d 163, 192 (W. Va. 1995). In the 

case at bar, it is important to remember that the entire report was introduced into evidence. The 

defense had been told that it was not available for copying, and did not receive the report until a 

few short days before the trial. The prejudice from not receiving the evidence has already been 

discussed in the preceding section of this brief. The trial court should have granted reliefby 

either excluding the evidence, dismissing the case, or granting a continuance to allow the defense 

an opportunity to review the evidence as requested. 

3. The trial court erred in admitting gruesome photographs of the victim. 

In this case, over the objection of counsel for Petitioner, the trial court admitted 

gruesome photos taken by the medical examiner's office of the victim. (A393, A401-402). This 

Court has directed trial courts to undertake an analysis pursuant to Rules 401-403 of the Rules of 
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Evidence to determine the admissibility of photographs like the ones introduced in this case. 

State v. Derr, 192 W. Va. 165,451 S.E.2d 731 (W. Va. 1994); State v. Copen, 211 W.Va. 501, 

566 S.E.2d 638 (2002). As previously noted, State Ex. 73 showed a close-up of the deceased's 

face with discoloration of the skin, bruising, the bullet entrance hole, blood on the eyelid, and 

other evidence of blunt force injury. (A393-394). State Ex. 74 showed the top and backside of 

the head with multiple tears and open wounds. (A394-395). State Ex. 75 also showed similar 

injuries on the top of the head. (A395). Ex. 76 showed the bullet wounds on the left arm. 

(A395). Some of the injuries depicted, including large scrape marks, were most likely inflicted 

post-mortem. (A397). The State's assertion for the reason to admit the photos was for the jury 

to consider the brutality of the murder with regards to its recommendation for mercy. The court 

undertook no analysis whatsoever in admitting the photographs. The lack of analysis is error and 

the decision to admit is also error because the clear intent of the State in introducing the photos 

was to enflame the passions of the jury, making their admission far more prejudicial than 

probative. 

4. The trial court erred in refusing to instruct the injury as to lesser included offenses. 

The defense requested that the court provide a second degree murder or other 

lesser included offense instruction, but the court refused because there was an "abundance of 

evidence ofpremeditation." (A498-50l). 

The question ofwhether a defendant is entitled to an instruction on 
a lesser included offense involves a two-part inquiry. The first 
inquiry is a legal one having to do with whether the lesser offense 
is by virtue of its legal elements or defInition included in the 
greater offense. The second inquiry is a factual one which involves 
a determination by the trial court ofwhether there is evidence 
which would tend to prove such lesser included offense. 
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E.g., Syl. Pt. 9, State v. Davis, 205 W. Va. 569, 573, 519 S.E.2d 852,856 (1999); (citing Syl. Pt. 

1, State v. Jones, 174 W.Va. 700, 329 S.E.2d 65 (1985». Importantly, the prosecutor noted that 

the co-defendant, who actually killed the victim might be entitled to a second degree instruction 

because he was asserting self-defense. (A500). Here, Mrs. Richardson testified that her will was 

overcome by Hubbard. Thus, to the extent that her criminal intent was at issue, the jury should 

have been instructed as to second degree murder. State v. Harper, 179 W.Va. 24, 365 S.E.2d 69, 

74 (1987). 

5. This Court should grant relief on the basis of cumulative error. 

This Court has held that "[ w ]here the record of a criminal trial shows that the 

cumulative effect of numerous errors committed during the trial prevented the defendant from 

receiving a fair trial, his conviction should be set aside, even though anyone of such errors 

standing alone would be harmless error." Syl. pt. 5, State v. Smith, 156 W.Va. 385, 193 S.E.2d 

550 (1972). Here, the multiple errors cited herein warrant relief. 
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CONCLUSION 

For all these reasons, petitioner respectfully requests that this Court grant her 

appeal and provide that relief which is deemed just and appropriate. 

RESPECTFULL Y SUBMITTED, 

AMBER RICHARDSON, 

PETITIONER, 

BY COUNS.?L, _~ 


#~ 
PAUL R. CASSELL 
COUNSEL FOR PETITIONER 
CASSELL & CREWE, P.C. 
340 West Monroe St. 
Wytheville, VA 24382 
(276)228-5566 
(276)228-6641 (FACSIMILE) 
E-MAIL ADDRESS:pcasse2001@yahoo.com 
W.Va. State Bar I.D. #7142 
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