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BEFORE THE LAWYER DISCIPLINARY BOARD 

STATE OF WEST VIRGINIA 


In Re: BENJAMIN F. WHITE, 	 Bar No.: 10062 
a member of The West Virginia State Bar I.D. Nos.: 15-03-283 

15-03-285 
15-03-288 

STATEMENT OF CHARGES 
~ fL"" tE 
OCT 26 rOIG 

To: Benjamin F. White, Esquire 
'---. Fe l. PI RR', II "iER~ 

SI:f'fT":rJ:. q,'j (1,1 :.rf~AtS338 Main Street 
-'---'-"-. ;.. , • . ;'y. -- ----_... 

Chapmanville, West Virginia 25508 

YOU ARE HEREBY notified that a Hearing Panel Subcommittee of the Lawyer 

Disciplinary Board will hold a hearing pursuant to Rules 3.3 through 3.16 of the Rules of 

Disciplinary Procedure, upon the following charges against you: 

1. 	 Benjamin F. White (hereinafter "Respondent") is a solo practitioner practicing in 

Chapmanville, which is located in Logan County, West Virginia. Respondent was 

admitted to The West Virginia State Bar after successful passage ofthe bar exam on 

November 2, 2005, and, as such, Respondent is subjectto the disciplinary jurisdiction 

of the Supreme Court of Appeals of West Virginia and its properly constituted 

Lawyer Disciplinary Board. 

2. 	 By letter dated July 1, 2015, Judge Miki Thompson, Circuit Court Judge for the 

Thirtieth Judicial Circuit ofWest Virginia, advised the Office ofDisciplinary Counsel 
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of a matter that had come to her attention. She stated that on or about May 19, 2015, 

Respondent had entered an appearance in a felony criminal matter captioned State of 

West Virginia v. A.S., Case No. A15-F-63. Judge Thompson said that the defendant 

in that matter, A.S., had recently reported that she and Respondent had engaged in 

sexual contact but was adamant that she did not want a relationship with Respondent 

and wanted another attorney to represent her. 

3. 	 Judge Thompson also reported that she had learned that Respondent's contact with 

A.S. was frequent and outward, that he had appeared at A.S.'s home late at night, 

uninvited, asking to stay the night, and that A.S. had indicated that she was afraid of 

Respondent. 

4. 	 Judge Thompson appointed new counsel for A.S. by Order entered June 24,2015. 

5. 	 Pursuant to Rule 2.4(a) ofthe Rules ofLawyer Disciplinary Procedure, the Office of 

Disciplinary Counsel docketed this complaint for investigation with the 1.D. No. 15

03-283, and asked Respondent to file a response. 

6. 	 In his timely-filed response, Respondent stated that a relationship between he and 

A.S. began sometime inFebruary 20 15. Respondent said he initially provided her with 

legal advice about her divorce and then later about some traffic charges in Kentucky. 

7. 	 Respondent said that A.S. asked him to go to with her to the hearing regarding the 

traffic charges in Pikeville, Kentucky, and he advised her that he could not go as a 

representative because he was not licensed in Kentucky, but that he would go ifhis 

schedule pennitted. Respondent stated that he ultimately could not go to the hearing 
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but, on the day ofthe hearing, called the court and explained to a clerk that A.S. was 

. there unrepresented, and asked that they dismiss the charge or provide her with an 

opportunity to have the charges reduced. 

8. 	 Respondent said that A.S. later infonned him that she was ordered to perfonn 

community service at the animal hospital in Pikeville, Kentucky, and that once A.S. 

started her community service, he traveled to Pikeville on one occasion to give her a 

ride home and they went out to dinner together. 

9. 	 Respondent stated that between February and May, 2015, their relationship progressed 

into a consensual sexual relationship. 

10. 	 The court records indicate that Respondent was counsel of record for A.S. in her 

felony criminal matter from May 19,2015 to June 24,2015. 

11. 	 A.S. was charged in an indictment issued in the Circuit Court ofMingo County on or 

about April 22, 2015, with the offense of one felony count of Gross Child Neglect 

Creating Substantial Risk of Serious Bodily Injury or Death, and the Public 

Defender's office was appointed to represent her shortly thereafter. 

12. 	 Respondent filed a Notice ofAppearance in the matter, dated May 12,201 S, on May 

19,2015. 

13. 	 A.S. entered a guilty plea to the charge on May 28, 2015, and was sentenced toa term 

ofconfinement for 1-5 years, suspended, and placed on probation. 

14. 	 Respondent indicated that he had been "privately retained" in the Attorney's 

Statement in Support ofGuilty Plea that was filed in the criminal matter. 
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15. In his response, Respondent stated that sometime between June 9, 2015 and June 22, 

201S, he become concerned about some ofA.S.' s actions. He said he discussed with 

A.S. that he would not be able to continue to represent her due to certain conduct she 

was engaging in that Respondent believed to be unlawful and/or in violation of her 

probation. He said he told A.S. he would indicate to the judge or prosecutor that there 

had become a conflict of interest and that he needed to withdraw. 

16. 	 Respondent said that he did not recall any time A.S. indicating that she did not want 

a personal or attorney-client relationship with Respondent until he received this 

complaint. 

17. 	 On July 6, 2015, Teresa C. McCune, Esquire, filed a complaint against Respondent. 

Ms. McCune is the Chief Public Defender for the Thirtieth Judicial Circuit of West 

Virginia. She was appointed by the Circuit Court ofMingo County to represent A.S. 

in Mingo County Circuit Court Case No. AI5-F-63 on June 24, 2015. 

18. 	 In her complaint, Ms. McCune stated that, upon information and belief, Respondent 

contacted A.S. multiple times offering legal advice to her while having knowledge 

that Ms. McCune's office represented A.S. She alleged such to have occurred in 

fall/winter of 2014/2015. 

19. 	 The Office ofDisciplinary Counsel docketed this complaint for investigation with the 

I.D. No. 15-03-285, and asked Respondent to file a response. 
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20. In his timely-filed response, Respondent stated that a relationship between he and 

A.S. began sometime in F ebruary20 15. Respondent said he initially provided her with 

legal advice about her divorce and then later about some traffic charges in Kentucky. 

21. 	 Respondent said that A.S. first informed him ofher indictment on a felony on Friday, 

May 8, 2015. Respondent stated that A.S. was upset and asked ifhe would represent 

her as she had concerns about the court-appointed lawyer. Respondent said he 

infonned A.S. that he could not discuss the facts or legal issues with her indictment 

so long as she was represented by counsel, but that if she was not represented he 

would help her. 

22. 	 Respondent said that A.S. advised him at some time the following Monday that she 

had provided a letter to her lawyer stating that she did not need his services. 

Respondent said he received a copy of the letter in A.S.'s handwriting stating the 

same, and told her he would help her on May 12, 2015. 

23. 	 Respondent filed a Notice ofAppearance in the matter, dated May 12,2015, on May 

19,2015. 

24. 	 Respondent stated that prior to May 12, 2015, he and A.S. were friends, and no 

attorney-client relationship existed. 

25. 	 Respondent said that following his removal as counsel of record in the matter, A.S. 

contacted his office on the morning of June 26,2015, asking if be knew wbere A.S. 

was as she had apparently not reported to Day Report. Respondent said that he would 

call A.S. and see what he could find out, and Ms. McCune indicated that she would 
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appreciate that. Respondent said he spoke with A.S. who said that she would call Ms. 

McCune. 

26. 	 On July 8, 2015, A.S. filed a complaint against Respondent. In her complaint, she 

alleged that Respondent had committed daily unethical acts over a three to four month 

period while he was her lawyer. 

27. 	 A.S. alleged that Respondent ~'went out ofhis way" to let her know that she did not 

have to pay him for his representation and instead give him a chance to take her out. 

28. 	 A.S. said that Respondent took her on lunch and dinner dates, bought gifts for her and 

her children, and came to her place ofresidence unexpectedly on several occasions. 

29. 	 When she told Respondent she needed space, A.S. said Respondent refused to give 

her any by constantly hunting her down and contacting her friends and family in his 

attempts to locate her. 

30. 	 A.S. said that Respondent also searched through her phone's call logs and text 

messages on a regular basis. 

31. 	 A.S. stated that she felt pressured to continue an intimate relationship with 

Respondent because he repeatedly mentioned how he had helped her by doing a 

$5,000 case for free. 

32. 	 A.S. alleged that Respondent came to her home on June 27, 2015, after he was 

informed he was no longer her lawyer and told her that he missed her and loved her. 

33. 	 The Office ofDisciplinary Counsel docketed this complaint for investigation with the 

LD. No. 15-03-288, and asked Respondent to file a response. 
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34. In his timely-filed response, Respondent stated that a relationship between he and 

A.S. began sometime in February, 2015. Respondent said he initially provided her 

with legal advice about her divorce and then later about some traffic charges in 

Kentucky. 

35. 	 Respondent stated that between early February and May, 2015, their relationship 

progressed into a consensual sexual relationship. Respondent denied that he was 

representing A.S. during that time, in any capacity. Respondent asserted that the 

personal and consensual sexual relationship started prior to the attorney-client 

relationship being established. 

36. 	 Respondent admitted that he had taken A.S. out for meals on several occasions and 

that he had also paid $137.80 for A.S. to have her phone repaired on or about May 29, 

2015. 

37. 	 Respondent stated that on or around June 9,2015, he become concerned about some 

ofA.S. 's actions. He said he discussed with A.S. that he would not be able to continue 

to represent her due to certain conduct she was engaging in that Respondent believed 

to be unlawful and/or in violation of her probation. He said he told A.S. he would 

indicate to the Judge or prosecutor that there had become a conflict ofinterest and that 

he needed to withdraw. Respondent said that A.S. became extremely angry. 

38. 	 Respondent denied that he had engaged in behavior in violation of the Rules of 

Professional Conduct in the underlying matter. 

39. 	 On May 13,2016, A.S. provided a Statement Under Oath to Disciplinary Counsel. 

7 



40. 	 A.S. first became acquainted with Respondent when he sent her a "friend request" on 

Facebook, and they exchanged messages via the website. A.S. believed this occurred 

following her indictment in Mingo County on criminal charges in April, 2015, and 

said that she did not know Respondent at the time he first made contact with her. 

41. 	 A.S. was not initially interested in a romantic relationship with Respondent. She said 

he was giving her legal advice about her criminal case, and he told her that she needed 

a good attorney, referring to himself, because she could end up doing a lot ofjail time. 

A.S. did not have enough money to hire a lawyer on her own. 

42. 	 A.S. never entered into a written representation agreement with Respondent and she 

did not recall discussing how much he intended to charge for his representation in the 

matter. 

43. 	 Following his appearance as her counsel in the matter, Respondent would come to 

A.S.'s place ofresidence unannounced all ofthe time and, although she felt he was 

getting to be a "little pushy," she considered them friends. Respondent also texted and 

called A.S. almost daily during this time period. A.S. rarely responded to 

Respondent's text messages. 

44. 	 A.S. stated, however, due to the fact that Respondent never asked for any money to 

pay for his legal services, she felt obligated to be friendly with him. She said that she 

understood that if she ceased contact with Respondent, he would no longer be her 

lawyer. 

45. 	 After A.S.'s plea hearing on May 28, 2015, Respondent said that they should go 
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celebrate. She said they went to Charleston and Respondent purchased alcoholic 

drinks for A.S., despite knowing that she had just been placed on probation for a term 

ofone year, subject to extended supervision for a term oftwo years, and ordered to 

participate in and complete the Day Report Program. 

46. 	 A.S. stated that Respondent initiated sexual contact with her in the early morning 

hours ofMay 29,2015. A.S. said that she and Respondent engaged in sexual relations 

that same date. 

47. 	 On or about June 6-7, 2015, A.S. accompanied Respondent to Louisville, Kentucky, 

for a convention. A.S. said that on the way there, Respondent informed her that he had 

a newly-filled prescription ofXanax and gave her the whole bottle. A.S. said that her 

"downfaW' was prescription Xanax. 

48. 	 At some point A.S. proceeded to ingest an unknown number ofXanax pills and also 

drank alcohol. Respondent and A.S. engaged in sexual relations again while on this 

trip to Louisville. 

49. 	 A.S. recalled a third occasion that occurred while she was on probation where 

Respondent purchased alcohol for her and they subsequently engaged in sexual 

relations. 

50. 	 A.S. said she informed Respondent that she did not want to be his girlfriend. 

However, A.S. said that because Respondent was her counsel and because she was 

serving probation for a felony conviction, she relied on Respondent to keep her out 

ofjail. 
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51. Respondent filed several motions following A.S.'s plea without asking A.S . 

. beforehand. Respondent filed a Motion to Reduce Probation Fees on or about June 

16,2015, and a Motion to Amend Language of Plea and Sentencing Order; Motion 

to Withdraw Felony Plea on or about June 18, 2015. 

52. 	 A.S. asserted that she felt pressured to continue a romantic relationship with 

Respondent because he was constantly threatening to use things against her and have 

her put in jail. 

53. 	 A.S. eventually told Jerleane Maynard, the Community Service Supervisor, how 

upsetting Respondent's behavior was to her, and Ms. Maynard proceeded to 

accompany A.S. into Judge Thompson's office, wherein she requested a new lawyer. 

A.S. believed the Order removing Respondent and appointing Teresa McCune, the 

ChiefPublic Defender, to represent her was entered the same day she met with Judge 

Thompson. 

54. 	 A.S. said the situation with Respondent was stressful and embarrassing. She said that 

it was a very vulnerable time in her life and she was not making the right decisions. 

A.S.'s probation was ultimately revoked due to a failed drug screen. She was 

committed to jail on or about February 5, 2016. 

55. 	 Because Respondent had sexual relations with his client, A.S., and thereby created an 

impermissible contlict between his own interests and those ofhis client, Respondent 

has violated Rule 1.7(a)(2) of the Rules ofProfessional Conduct, which provides as 

follows: 
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Rule 1.7. Conflict of Interest; Current Clients. 

[Effective January 1,2015] 

(a) Except as provided in paragraph (b), a lawyer shall not 
represent a client if the representation involves a concurrent 
contlict of interest. A concurrent contlict of interest exists if: 
(2) there is a significant risk that the representation of one or 
more clients will be materially limited ... by a personal interest 
ofthe lawyer. 

56. Because Respondent provided fmancial assistance to his client, A.S., while her 

criminal case was pending, Respondent has violated Rule 1.8( e) of the Rules of 

Professional Conduct, which provides as follows: 

Rule 1.8. Conflict of Interest: Current Clients: Specific 

Rules. 

[Effective January 1,2015] 

(e) A lawyer shall not provide financial assistance to a client in 
connection with pending or contemplated litigation, except that: 
(1) a lawyer may advance court costs and expenses oflitigation, 
the repayment of which may be contingent on the outcome fo 
the matter; and 
(2) a lawyer representing an indigent client may pay court costs 
and expenses of litigation on behalf ofthe client. 

57. Because no consensual sexual relationship existed between Respondent and his client, 

A.S., at the commencement of the lawyer/client relationship and Respondent 

proceeded to have sexual relations with his client, A.S., during the legal 

representation, Respondent has violated Rule 1.80) of the Rules of Professional 

Conduct, which provides as follows: 

Rule 1.80). Conflict of Interest: Current Clients: Specific 
Rules. 
[Effective January 1,2015] 
0) A lawyer shall not have sexual relations with a client whom 
the lawyer personally represents during the legal representation 
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unless a consensual sexual relationship existed between them at 
the commencement of the lawyer/client relationship. For 
purposes of this rule, "sexual relations" means sexual 
intercourse or any touching ofthe sexual or other intimate parts 
of the lawyer for the purposes of arousing or gratifying the 
sexual desire ofeither party or as a means of abuse. 

58. Because Respondent never confirmed the scope ofhis representation ofA.S., or the 

basis or rate of the fee and expenses for which A.S. would be responsible, to her in 

writing, Respondent has violated Rule 1.5(b) of the Rules ofProfessional Conduct, 

which provides as follows: 

Rule 1.5. Fees. 

[Effective January 1, 2015] 

(b) The scope of the representation and the basis or rate of the 
fee and expenses for which the client will be responsible shall 
be communicated to the client in writing, before or within a 
reasonable time after commencing the representation, except 
when the lawyer will charge a regularly represented client on the 
same basis or rate. Any changes in the basis or rate ofthe fee or 
expenses shall also be communicated to the client in writing. 

59. Because Respondent communicated with A.S. about her felony criminal matter when 

he knew her to be represented by another lawyer in the matter, Respondent has 

violated Rule 4.2 of the Rules ofProfessional Conduct, which provides as follows: 

Rule 4.2. Communication with Persons Represented by 
Counsel 
[Effective January I, 20IS] 
In representing a client, a lawyer shall not communicate about 
the subject ofrepresentation with a person the lawyer knows to 
be presented by another lawyer in the matter, unless the lawyer 
has the consent of the other lawyer or is authorized to do so by 
law or a court order. 

60. Respondent initiated a sexual relationship with A.S. while she was his client. 
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Respondent's conduct in pursuing and in conducting a personal relationship with a 

client in a vulnerable situation reflects adversely on his character and fitness to 

practice law and the same is in violation ofRule 8.4(d) of the Rules ofProfessional 

Conduct, which provides as follows: 

Rule 8.4. Misconduct. 

(Effective January 1,2015] 

It is professional misconduct for a lawyer to: 

(d) Engage in conduct that is prejudicial to the administration 
ofjustice. 

Aggravating Factor 

61. 	 Respondent has a prior disciplinary offense. On September 30, 2014, Respondent was 

issued a Reprimand by the Supreme Court ofAppeals ofWest Virginia for violating 

Rules 1.15 (b) and ( c) of the Rules of Professional Conduct. Respondent was also 

ordered to take an additional six hours of Continuing Legal Education with a focus 

on law office management and ethics, and ordered to pay the costs ofthe disciplinary 

proceeding. 

'" '" II< 

Pursuant to Rule 2.9(d) of the Rules of Lawyer Disciplinary Procedure, the 

Investigative Panel has found that probable cause exists to formally charge you with a 

violation ofthe Rules ofProfessional Conduct and has issued this Statement ofCharges. As 

provided by Rules 2.10 through 2.13 of the Rules ofLawyer Disciplinary Procedure, you 

have the right to file a verified written response to the foregoing charges within 30 days of 
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service of this Statement of Charges by the Supreme Court of Appeals of West Virginia. 

Failure to file a response shall be deemed an admission ofthe factual allegations contained 

herein. 

STATEMENT OF CHARGES ORDERED on the 81h day of October, 2016, and 

ISSUED this the-l/!-day of ~ ,2016. 
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