
IN THE SUPREME COURT OF APPEALS 

OF WEST VIRGINIA 


In Re: BENJAMIN F. WHITE, Bar No.: 10062 
a member of 
the West Virginia State Bar Supreme Court No.: 16-1003 

1.0. Nos.: 15-03-283 
15-03-285 
15-03-288 

REPORT AND RECOMMENDATION OF THE HEARING PANEL 
SUBCOMMITTEE 

I. PROCEDURAL HISTORY 

Formal charges were filed against Benjamin F. White, Esquire (hereinafter 

"Respondent"), with the Clerk of the Supreme Court of Appeals of West Virginia 

on October 26,2016. The Clerk attempted service of process upon Respondent by 

certified mail on or about October 27, 2016, but said correspondence was later 

returned marked "unclaimed." However, at a telephonic scheduling conference 

held on November 10, 2016, Respondent verbally agreed to accept service of the 

charges that same date. Thereafter, on or about November 30, 2016, Lawyer 

Disciplinary Counsel timely filed her mandatory discovery upon Respondent. 

Because Respondent did not file a responsive pleading to the Statement of 

Charges, pursuant to Rule 2.12 of the Rules of Lawyer Disciplinary Procedure, or 
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mandatory discovery upon Lawyer Disciplinary Counsel, as required by Rule 3.4 

of the Rules of Lawyer Disciplinary Procedure, Lawyer Disciplinary Counsel filed a 

"Motion to Deem Admitted the Factual Allegations in the Statement of Charges," 

and a "Motion to Exclude Testimony of Witness and Documentary Evidence or 

Testimony of Mitigating Factors," on March 24,2017. Said Motions were granted 

by the Hearing Panel Subcommittee (hereinafter iiHPS") following the April 17, 

2017 pre-hearing. Thus, pursuant to Rule 2.13 of the Rules of Lawyer Disciplinary 

Procedure, the HPS intended to only consider the issue of sanction at the 

disciplinary hearing [Hrg. Tr. p. 8]. The HPS also granted Lawyer Disciplinary 

Counsel's "Motion to Allow Testimony by Video Conference" prior to the 

hearing. 

Thereafter, this matter proceeded to hearing in Charleston, West Virginia, 

on April 24, 2017. The presiding HPS comprised of Rhonda L. Miller Harsh, 

Esquire, Chairperson; James R. Akers, II, Esquire; and William R. Barr, 

Layperson. Renee N. Frymyer, Lawyer Disciplinary Counsel, appeared on behalf 

of the Office of Lawyer Disciplinary Counsel (hereinafter nODC"). Respondent 

appeared pro se. The HPS heard testimony from A.S.l via video conference, and 

I Because ofthe sensitive nature of the facts alleged in this case, initials are used herein for 
the victim. See State v. Edward Charles L., 183 W.Va. 641, 645 n. 1, 398 S.E.2d 123, 127 n.l 
(1990). See also Rule 40(e)(1) of the Rules ofAppellate Procedure. 
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Respondent. In addition, ODe Exhibits 1-5 and 7-20 were admitted into 

evidence.2 

Based upon the evidence and the record, the ODe submits to the HPS of 

the Lawyer Disciplinary Board the following Proposed Findings of Fact, 

Conclusions of Law and Recommended Sanctions regarding the final disposition 

of this matter:3 

II. FINDINGS OF FACT 

AND CONCLUSIONS OF LAW 


1. 	 Respondent is a solo practitioner practicing in Chapmanville, which is located in 

Logan County, West Virginia. Respondent was admitted to The West Virginia 

State Bar after successful passage of the bar exam on November 2,2005, and, as 

such, Respondent is subject to the disciplinary jurisdiction of the Supreme Court 

of Appeals of West Virginia and its properly constituted Lawyer Disciplinary 

Board. [Admitted/Hrg. Tr. p. 71] 

2. 	 By letter received July 1, 2015, Judge Miki Thompson, Circuit Court Judge for the 

Thirtieth Judicial Circuit of West Virginia, advised the ODC of a matter that had 

come to her attention. She stated that on or about May 19, 2015, Respondent had 

2 Exhibit 6 was omitted because it was a duplicate of Exhibit 4. 

3 The factual allegations from the Statement of Charges that have been deemed an 
admission by Respondent, pursuant to Rule 2.13 of the Rules ofLawyer Disciplinary Procedure 
and the ruling of the HPS, are denoted below with the reference "Admitted." 
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entered an appearance in a felony criminal matter captioned State of West Virginia 

v. A.S., Case No. A15-F-63. Judge Thompson said that the defendant in that 

matter, AS., had recently reported that she and Respondent had engaged in 

sexual contact, but was adamant that she did not want a relationship with 

Respondent and wanted another attorney to represent her. [Admitted/Ex. 1 at 

000001] 

3. 	 Judge Thompson also reported that she had learned that Respondent's contact 

with AS. was frequent and outward, that he had appeared at AS.'s home late at 

night, uninvited, asking to stay the night, and that A.S. had indicated that she was 

afraid of Respondent. [Admitted/Ex. 1 at 000001] 

4. 	 Judge Thompson appointed new counsel for AS. by Order entered June 24, 2015. 

[Admitted/Ex. 1 at 000002] 

5. 	 Pursuant to Rule 2.4(a) of the Rules of Lawyer Disciplinary Procedure, the ODC 

docketed this complaint for investigation with the I.D. No. 15-03-283, and asked 

Respondent to file a response. [Admitted/Ex. 4 at 000024-000025] 

6. 	 In his timely-filed response, Respondent stated that a relationship between he 

and A.S. began sometime in February 2015. Respondent said he initially provided 

her with legal advice about her divorce and then later about some traffic charges 

in Kentucky. [Admitted/Ex. 7 at 000044] 

7. 	 Respondent said that A.S. asked him to go to with her to the hearing regarding 

the traffic charges in Pikeville, Kentucky, and he advised her that he could not go 

as a representative because he was not licensed in Kentucky, but that he would go 
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if his schedule permitted. Respondent stated that he ultimately could not go to the 

hearing but, on the day of the hearing, called the court and explained to a clerk 

that A.S. was there unrepresented, and asked that they dismiss the charge or 

provide her with an opportunity to have the charges reduced. [Admitted/Ex. 7 at 

000044] 

8. 	 Respondent said that A.S. later informed him that she was ordered to perform 

community service at the animal hospital in Pikeville, Kentucky, and that once 

A.S. started her community service, he traveled to Pikeville on one occasion to 

give her a ride home and they went out to dinner together. [Admitted/Ex. 7 at 

000044] 

9. 	 Respondent stated that between February and May, 2015, their relationship 

progressed into a consensual sexual relationship. [Admitted/Ex. 7 at 000044] 

10. 	 The court records indicate that Respondent was counsel of record for A.s. in her 

felony criminal matter from May 19,2015 to June 24, 2015. [Admitted/Ex. 11 at 

000063-000064] 

11. 	 AS. was charged in an indictment issued in the Circuit Court of Mingo County on 

or about April 22, 2015, with the offense of one felony count of Gross Child 

Neglect Creating Substantial Risk of Serious Bodily Injury or Death, and the 

Public Defender's office was appointed to represent her shortly thereafter. 

[Admitted/Ex. 11 at 000065-000067] 

12. 	 Respondent filed a Notice of Appearance in the matter, dated May 12, 2015, on 

May 19, 2015. [Admitted/Ex. 11 at 000063; 000087-000089] 
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13. 	 A.s. entered a guilty plea to the charge on May 28, 2015, and was sentenced to a 

term of confinement for 1-5 years, suspended, and placed on probation. 

[Admitted/Ex. 11 at 000110-000113] 

14. 	 Respondent indicated that he had been "privately retained" in the Attorney's 

Statement in Support of Guilty Plea that was filed in the criminal matter. 

[Admitted/Ex. 11 at 000100-000101] 

15. 	 In his response, Respondent stated that sometime between June 9, 2015 and June 

22, 2015, he became concerned about some of A.S.' s actions. He said he discussed 

with her that he would not be able to continue to represent her due to certain 

conduct she was engaging in that Respondent believed to be unlawful and/ or in 

violation of her probation. He said he told A.s. he would indicate to the judge or 

prosecutor that there had become a conflict of interest and that he needed to 

withdraw. [Admitted/Ex. 7 at 000045-000046] 

16. 	 Respondent said that he did not recall any time A.s. indicating that she did not 

want a personal or attorney-client relationship with Respondent until he received 

this complaint. [Admitted/Ex. 7 at 000045] 

17. 	 On July 6, 2015, Teresa C. McCune, Esquire, filed a complaint against Respondent. 

Ms. McCune is the Chief Public Defender for the Thirtieth Judicial Circuit of West 

Virginia. She was appointed by the Circuit Court of Mingo County to represent 

A.S. in Mingo County Circuit Court Case No. AI5-F-63 on June 24, 2015. 

[Admitted/Ex. 8 at 000050-000053] 
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18. 	 In her complaint, Ms. McCune stated that, upon information and belief, 

Respondent contacted AS. multiple times offering legal advice to her while 

having knowledge that Ms. McCune's office represented her. She alleged such to 

have occurred in fall/winter of 2014/2015. [Admitted/Ex. 8 at 000050-000053] 

19. 	 The ODC docketed this complaint for investigation with the J.D. No. 15-03-285, 

and asked Respondent to file a response. [Admitted/Ex. 9 at 000054-000055] 

20. 	 In his timely-filed response, Respondent stated that a relationship between he 

and AS. began sometime in February 2015. Respondent said he initially provided 

her with legal advice about her divorce and then later about some traffic charges 

in Kentucky. [Admitted/Ex. 10 at 000056] 

21. 	 Respondent said that AS. first informed him of her indictment on a felony on 

Friday, May 8, 2015. Respondent stated that she was upset and asked if he would 

represent her as she had concerns about the court-appointed lawyer. Respondent 

said he informed A.S. that he could not discuss the facts or legal issues with her 

indictment so long as she was represented by counsel, but that if she was not 

represented he would help her. [Admitted/Ex. 10 at 000057] 

22. 	 Respondent said that AS. advised him at some time the following Monday that 

she had provided a letter to her lawyer stating that she did not need his services. 

Respondent said he received a copy of the letter in AS.'s handwriting stating the 

same, and told her he would help her on May 12, 2015. [Admitted/Ex. 10 at 

000058] 

23. 	 Respondent filed a Notice of Appearance in the matter, dated May 12, 2015, on 
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May 19, 2015. [Admitted/Ex. 11 at 000063; 000087-000089] 

24. 	 Respondent stated that prior to May 12, 2015, he and A.S. were friends, and no 

attomey-client relationship existed. [Admitted/Ex. 10 at 000058] 

25. 	 Respondent said that following his removal as counsel of record in the matter, 

Ms. McCune contacted his office on the morning of June 26, 2015, asking if he 

knew where A.S. was as she had apparently not reported to Day Report. 

Respondent said that he would call AS. and see what he could find out, and Ms. 

McCune indicated that she would appreciate that. Respondent said he spoke with 

AS. who said that she would call Ms. McCune. [Admitted/Ex. 10 at 000059] 

26. 	 On July 8, 2015, AS. filed a complaint against Respondent. In her complaint, she 

alleged that Respondent had committed daily unethical acts over a three to four 

month period while he was her lawyer. [Admitted/Ex. 12 at 000134-000136] 

27. 	 AS. alleged that Respondent "went out of his way" to let her know that she did 

not have to pay him for his representation and instead give him a chance to take 

her out. [Admitted/Ex. 12 at 000134-000136] 

28. 	 AS. said that Respondent took her on lunch and dinner dates, bought gifts for her 

and her children, and came to her place of residence unexpectedly on several 

occasions. [Admitted/Ex. 12 at 000134-000136] 

29. 	 When she told Respondent she needed space, A.S. said Respondent refused to 

give her any by constantly hunting her down and contacting her friends and 

family in his attempts to locate her. [Admitted/Ex. 12 at 000134-000136] 

30. 	 AS. said that Respondent also searched through her phone's call logs and text 
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messages on a regular basis. [Admitted/Ex. 12 at 000134-000136] 

31. 	 A.S. stated that she felt pressured to continue an intimate relationship with 

Respondent because he repeatedly mentioned how he had helped her by doing a 

$5,000 case for free. [Admitted/Ex. 12 at 000134-000136] 

32. 	 A.S. alleged that Respondent came to her home on June 27, 2015, after he was 

informed he was no longer her lawyer and told her that he missed her and loved 

her. [Admitted/Ex. 15 at 000227] 

33. 	 The ODe docketed this complaint for investigation with the I.D. No. 15-03-288, 

and asked Respondent to file a response. [Admitted/Ex. 13 at 000137-000138] 

34. 	 Respondent admitted that he had taken A.S. out for meals on several occasions 

and that he had also paid $137.80 to have AS.'s phone repaired on or about May 

29,2015. [Admitted/Ex. 14 at 000141-000142; 000170] 

35. 	 Respondent stated that on or around June 9, 2015, he become concerned about 

some of AS.'s actions. He said he discussed with AS. that he would not be able to 

continue to represent her due to certain conduct she was engaging in that 

Respondent believed to be unlawful and/or in violation of her probation. He said 

he told A.S. he would indicate to the Judge or prosecutor that there had become a 

conflict of interest and that he needed to withdraw. Respondent said that AS. 

became extremely angry. [Admitted/Ex. 14 at 000143] 

36. 	 Respondent denied that he had engaged in behavior in violation of the Rules of 

Professional Conduct in the underlying matter. [Admitted/Ex. 14 at 000158] 

37. 	 On May 13, 2016, AS. provided a Statement Under Oath to Lawyer Disciplinary 
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Counsel. [Admitted/Ex. 15 at 000219] 

38. 	 A.s. first became acquainted with Respondent when he sent her a "friend 

request" on Facebook, and they exchanged messages via the website. A.s. 

believed this occurred following her indictment in Mingo County on criminal 

charges in April, 2015, and said that she did not know Respondent at the time he 

first made contact with her. [Admitted/Ex. 15 at 000220-000221; 000226] 

39. 	 A.S. was not initially interested in a romantic relationship with Respondent. She 

said he was giving her legal advice about her criminal case, and he told her that 

she needed a good attorney, referring to himself, because she could end up doing 

a lot of jail time. A.S. did not have enough money to hire a lawyer on her own. 

[Admitted/Ex. 15 at 000220; 000227] 

40. 	 A.s. never entered into a written representation agreement with Respondent and 

she did not recall discussing how much he intended to charge for his 

representation in the matter. [Admitted/Ex. 15 at 000220] 

41. 	 Following his appearance as her counsel in the matter, Respondent would come 

to A.s.' s place of residence unannounced all of the time and, although she felt he 

was getting to be a "little pushy," she considered them friends. Respondent also 

texted and called A.s. almost daily during this time period. A.S. rarely responded 

to Respondent's text messages. [Admitted/Ex. 15 at 000221-000223; 000230/Ex. 

17]. 

42. 	 A.s. stated, however, due to the fact that Respondent never asked for any money 

to pay for his legal services, she felt obligated to be friendly with him. She said 
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that she understood that if she ceased contact with Respondent, he would no 

longer be her lawyer. [Admitted/Ex. 15 at 000222-000223] 

43. 	 After A.5.' s plea hearing on May 28, 2015, Respondent said that they should go 

celebrate. She said they went to Charleston and Respondent purchased alcoholic 

drinks for A.5. despite knowing that she had just been placed on probation for a 

term of one year, subject to extended supervision for a term of two years, and 

ordered to participate in and complete the Day Report Program. [Admitted/Ex. 

15 at 000222-000223] 

44. 	 A.5. stated that Respondent initiated sexual contact with her in the early morning 

hours of May 29, 2015. She said that she and Respondent engaged in sexual 

relations that same date. [Admitted/Ex. 15 at 000222-000223/Hrg. Tr. p. 15] 

45. 	 On or about June 6-7, 2015, A.S. accompanied Respondent to Louisville, 

Kentucky, for a convention. A.S. said that on the way there, Respondent informed 

her that he had a newly-filled prescription of Xanax and gave her the whole 

bottle. A.S. said that her"downfall" was prescription Xanax. [Admitted/Ex. 2 at 

00016; Ex. 15 at 000224-000225] 

46. 	 At some point A.5. proceeded to ingest an unknown number of Xanax pills and 

also drank alcohol. Respondent and A.5. engaged in sexual relations again while 

on this trip to Louisville. [Admitted/Ex. 15 at 000224-000226] 

47. 	 A.S. recalled a third occasion that occurred while she was on probation where 

Respondent purchased alcohol for her and they subsequently engaged in sexual 

relations. [Admitted/Ex. 15 at 000226] 
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48. 	 AS. said she informed Respondent that she did not want to be his girlfriend. 

However, AS. said that because Respondent was her counsel and because she 

was serving probation for a felony conviction, she relied on Respondent to keep 

her out of jail. [Admitted/Ex. 15 at 000224-000227] 

49. 	 Respondent filed several motions following AS.'s plea without asking her 

beforehand. Respondent filed a Motion to Reduce Probation Fees on or about 

June 16, 2015, and a Motion to Amend Language of Plea and Sentencing Order; 

Motion to Withdraw Felony Plea on or about June 18, 2015. [Admitted/Ex. 15 at 

000228; 000231/Ex. 1 at 000003] 

50. 	 A.S. asserted that she felt pressured to continue a romantic relationship with 

Respondent because he was constantly threatening to use things against her and 

have her put in jail. [Admitted/Ex. 15 at 000225-000227] 

51. 	 A.S. eventually told Jerleane Maynard, the Community Service Supervisor, how 

upsetting Respondent's behavior was to her, and Ms. Maynard proceeded to 

accompany AS. into Judge Thompson's office, wherein she requested a new 

lawyer. A.S. believed the Order removing Respondent and appointing Teresa 

McCune, the Chief Public Defender, to represent her was entered the same day 

she met with Judge Thompson. [Admitted/Ex. 15 at 000227-000228] 

52. 	 A.S. said the situation with Respondent was stressful and embarrassing. She said 

that it was a very vulnerable time in her life and she was not making the right 

decisions. A.S.' s probation was ultimately revoked due to a failed drug screen. 

She was committed to jail on or about February 5, 2016. [Admitted/Ex. 15 at 
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000228-000230;000220] 


53. Because Respondent had sexual relations with his client, AS., and thereby created 

an impermissible conflict between his own interests and those of his client, 

Respondent has violated Rule 1.7(a)(2) of the Rules ofProfessional Conduct, which 

provides as follows: 

Rule 1.7. Conflict of Interest; Current Clients. 

[Effective January 1, 2015] 

(a) Except as provided in paragraph (b), a lawyer shall not 
represent a client if the representation involves a concurrent 
conflict of interest. A concurrent conflict of interest exists if: 
(2) there is a significant risk that the representation of one or 
more clients will be materially limited . . . by a personal 
interest of the lawyer. 

54. Because Respondent provided financial assistance to his client, AS., Respondent 

has violated Rule 1.8(e) of the Rules of Professional Conduct, which provides as 

follows: 

Rule 1.8. Conflict of Interest: Current Clients: Specific 

Rules. 

[Effective January 1, 2015] 

(e) A lawyer shall not provide financial assistance to a client 
in connection with pending or contemplated litigation, 
except that: 
(1) a lawyer may advance court costs and expenses of 
litigation, the repayment of which may be contingent on the 
outcome of the matter; and 
(2) a lawyer representing an indigent client may pay court 

costs and expenses of litigation on behalf of the client. 

55. Because no consensual sexual relationship existed between Respondent and his 

client, AS., at the commencement of the lawyer / client relationship and 

Respondent proceeded to have sexual relations with his client, AS., during the 
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legal representation, Respondent has violated Rule 1.80) of the Rules ofProfessional 

Conduct, which provides as follows: 

Rule 1.8(j). Conflict of Interest: Current Clients: Specific 
Rules. 
[Effective January I, 2015] 
0) A lawyer shall not have sexual relations with a client 

whom the lawyer personally represents during the legal 

representation unless a consensual sexual relationship 

existed between them at the commencement of the 

lawyer/client relationship. For purposes of this rule, "sexual 

relations" means sexual intercourse or any touching of the 

sexual or other intimate parts of the lawyer for the purposes 

of arousing or gratifying the sexual desire of either party or 

as a means of abuse. 

56. 	 Because Respondent never confirmed the scope of his representation of A.5., or 

the basis or rate of the fee and expenses for which A.5. would be responsible, to 

her in writing, Respondent has violated Rule l.5(b) of the Rules of Professional 

Conduct, which provides as follows: 

Rule 1.5. Fees. 

[Effective January I, 2015] 

(b) The scope of the representation and the basis or rate of the 

fee and expenses for which the client will be responsible shall 

be communicated to the client in writing, before or within a 

reasonable time after commencing the representation, except 

BENJAMIN WHITE HPS REPORT.1lOCJ( 
14 



when the lawyer will charge a regularly represented client on 

the same basis or rate. Any changes in the basis or rate of the 

fee or expenses shall also be communicated to the client in 

writing. 

57. 	 Respondent initiated a sexual relationship with AS. while she was his client. 

Respondent's conduct in pursuing and in conducting a personal relationship with 

a client in a vulnerable situation reflects adversely on his character and fitness to 

practice law and the same is in violation of Rule 8.4(d) of the Rules ofProfessional 

Conduct, which provides as follows: 

Rule 8.4. Misconduct. 

[Effective January 1, 2015] 

It is professional misconduct for a lawyer to: 

(d) Engage in conduct that is prejudicial to the 

administration of justice. 

60. 	 ODC no longer asserts a violation of Rule 4.2 of the Rules ofProfessional Conduct 

against Respondent in this matter, as it does not believe such is supported by the 

evidentiary record. 

III. DISCUSSION 

The Supreme Court of Appeals of West Virginia has long recognized that attorney 

disciplinary proceedings are not designed solely to punish the attorney, but also to 

protect the public, to reassure the public as to the reliability and integrity of attorneys, 

and to safeguard its interests in the administration of justice. Lawyer Disciplinary Board v. 

Taylor, 192 W.va. 139, 451 S.E.2d 440 (1994). Factors to be considered in imposing 
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appropriate sanctions are found in Rule 3.16 of the Rules ofLawyer Disciplinary Procedure. 

These factors consist of: (1) whether the lawyer has violated a duty owed to a client, to 

the public, to the legal system, or to the profession; (2) whether the lawyer acted 

intentionally, knowingly, or negligently; (3) the amount of the actual or potential injury 

caused by the lawyer's misconduct; and (4) the existence of any aggravating or 

mitigating factors. See also Syllabus Point 4, Office of Disciplinary Counsel v. Jordan, 204 

W.Va. 495, 513 S.E.2d 722 (1998). 

A. 	 Respondent violated duties to his client, to the public, to the legal system 
and to the legal profession. 

The evidence in this case is clear and convincing that Respondent has violated 

duties to his client, AS., as well as to the public, to the legal system and to the profession. 

Loyalty and independent judgment are essential elements in the lawyer's relationship to 

a client. See Comment 1 to Rule 1.7 of the Rules ofProfessional Conduct. A lawyer also has a 

fiduciary duty to a client and, with that duty, an obligation to act in her best interests. 

Importantly, as a client in a felony criminal matter, AS. relied on Respondent to protect 

her liberty. By initiating an intimate and sexual relationship with AS. after becoming 

counsel of record in her criminal matter, Respondent's ability to exercise independent 

judgment and render AS. with independent advice became impaired. Respondent's 

other admitted conduct, such as inviting A.S. to accompany him on an overnight trip, 

and purchasing alcoholic drinks for AS. while she was on supervised probation, clearly 

fell short of his fiduciary role in the matter. 

In addition, the public expects lawyers to exhibit the highest standards integrity 
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and honesty, and lawyers have a duty not to engage in conduct involving interference 

with the administration of justice. Indeed, lawyers are officers of the court and act in a 

manner to maintain the integrity of the Bar and the profession. Respondent's conduct in 

this matter fell short of all of these stated obligations. 

B. Respondent has acted intentionally and knowingly. 

"Intent" as defined by the American Bar Association is the conscious objective or 

purpose to accomplish a particular result, whereas "knowledge" as defined by the 

American Bar Association is the conscious awareness of the nature or attendant 

circumstances of the conduct but without the conscious objective or purpose to 

accomplish a particular result. Annotated ABA Standards for Imposing Lawyer Sanctions, 

Definitions (2015). Respondent acted intentionally and knowingly in this case and there 

is no evidence to the contrary. 

C. The amount of injury. 

"[A] sexual relationship between lawyer and client during the course of the 

professional relationship is inherently and insidiously harmful." People v. Easley, 956 

P.2d 1257, 1259 (Colo. 1998). Based upon the record of this case, there is great potential 

harm to the public, the legal system, the legal profession, and other vulnerable clients at 

the hands of Respondent. Because the legal profession is largely self-governing, it is vital 

that lawyers abide by the rules of substance and procedure that shape the legal system. 

Indeed, the rules enacted by the Supreme Court of Appeals governing the practice of law 

and conduct of lawyers have force and effect of law. See W.Va. Const. Art. VIII, §3. 

Respondent's noncompliance with the Rules of Professional Conduct, as exhibited in the 

BfIIJAMIN WtnTE lIPS REPORT.DOCX 
17 



record, is clearly detrimental to the legal system and legal profession, and his conduct 

has brought the legal system and legal profession into disrepute. The conduct exhibited 

by Respondent also undermines the integrity of the profession and public confidence in 

the administration of justice. 

The record is also clear that Respondent's misconduct caused real injuries to his 

former client, A.S. At the hearing, A.S. stated that she is a drug addict [Hrg. Tr. p. 43]. At 

the time of the hearing, A.S. was serving jail time for violating her probation due to 

positive drug screens [Hrg. Tr. p. 19]. A.5. testified that she attributed part of her 

decision to use again to the stress caused by her relationship with Respondent [Id.] She 

emphasized that the personal relationship she was having with her lawyer, Respondent, 

was stressful, and she testified to emotional hurt caused by Respondent [Hrg. Tr. pp. 

19; 60; 69]. A.5. also asserted that Respondent had threatened to have her put in jail due 

to behavior he had witnessed during the course of their personal relationship [Hrg. Tr. 

pp.58-61]. 

Moreover, the evidence presented makes clear that Respondent's emotional 

involvement with A.S. resulted in the significant danger of harm to her interests. In 

addition to buying A.5. alcoholic drinks on several occasions, putting her in jeopardy of 

a probation violation, A.5. testified that Respondent supplied her with prescription 

Xanax pills during an overnight trip she took with Respondent to Louisville, Kentucky, 

in early June, 2015 [Hrg. Tr. pp. 33-34; 62-63]. A.S. could not explain why she allowed 

Respondent to give her alcohol and drugs while she was on probation, but attributed it 

to an ongoing issue she had with refraining from drugs and alcohol [Hrg. Tr. p. 43]. At 
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that point, Respondent should have been well aware that AS. had issues with drugs and 

alcohoL4 In addition, Respondent knew that when A.S. would submit to upcoming drug 

tests as a condition of her probation, she would be asked if she had used alcohol or any 

illegal drugs within the last 30 days [Hrg. Tr. p. 171-172]. Thus, it is clear from the 

evidence that Respondent's actions put his client in harms way. 

D. There are no mitigating factors present. 

The Scott court adopted mitigating factors in a lawyer disciplinary proceeding 

and stated that mitigating factors "are any considerations or factors that may justify a 

reduction in the degree of discipline to be imposed." Lawyer Disciplinary Board v. Scott, 

213 W.Va. 209,216,579 S.E.2d 550,557 (2003). In this case, there are no mitigating factors 

present, and thus, Respondent should not receive the benefit of any considerations or 

factors that may justify a reduction in the degree of discipline to be imposed. 

E. There are aggravating factors present. 

Aggravating factors are considerations enumerated under Rule 3.16 of the Rules of 

Lawyer Disciplinary Procedure for the Court to examine when considering the imposition 

of sanctions. Elaborating on this rule, the Scott Court held "that aggravating factors in a 

lawyer disciplinary proceeding 'are any considerations, or factors that may justify an 

increase in the degree of discipline to be imposed.'" Id., quoting ABA Model Standards for 

4 Respondent acknowledged at the hearing that A.S. was on probationary status for a 
felony criminal charge which involved drug or alcohol intoxication, that he had witnessed her 
passed out from what Respondent believed was from the influence of prescription drugs, has seen 
a message on A.S. 's phone from an alleged drug dealer, and had seen pills in her possession [Hrg. 
Tr. pp. 167-168]. 
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Imposing Lawyer Sanctions, 9.21 (1992). 

Rule 9.22(a) of the ABA Model Standards for Imposing Lawyer Sanctions indicates 

that prior disciplinary offenses constitutes an aggravating factor. On September 30,2014, 

Respondent was issued a Reprimand by the Supreme Court of Appeals of West Virginia 

for violating Rules 1.15 (b) and (c) of the Rules of Professional Conduct [Safekeeping 

Property] [Admitted/Hrg. Tr. p. 79]. Respondent was also ordered to take an additional 

six hours of Continuing Legal Education, with a focus on law office management and 

ethics, and ordered to pay the costs of the disciplinary proceeding [Ex. 16, bates 

000283-000301]. The vulnerability of the victim in this matter, A.S., is an additional 

aggravating favor in this matter. 

IV. RECOMMENDED SANCTIONS 

This disciplinary proceeding involves admitted conduct in violation of Rule 

1.7(a)(2) [conflict of interest created by lawyer's personal interest]; Rule 1.8(e) [providing 

financial assistance to a client]; Rule 1.80) [having sexual relations with a client]; 1.5(b) 

[not communicating basis of fee to client in writing]; and Rule 8.4(d) [conduct prejudicial 

to the administration of justice] of the Rules of Professional Conduct, which have been 

clearly and convincingly supported by the record. The Rules ofProfessional Conduct state 

the minimum level of conduct below which no lawyer can fall without being subject to 

disciplinary action. Syllabus Pt. 3, in part, Committee on Legal Ethics v. Tatterson, 173 W.Va. 

613, 319 S.E.2d 381 (1984), cited in Committee on Legal Ethics v. Morton, 186 W.Va. 43, 45, 

410 S.E.2d 279, 281 (1991). It has been conclusively established that Respondent's 

conduct has fallen short of the Rules, and discipline is required in this matter. 
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In addition, discipline must serve as both instruction on the standards for ethical 

conduct and as a deterrent against similar misconduct to other attorneys. In Syllabus 

Point 3 of Committee on Legal Ethics v. Walker, 178 W.Va. 150, 358 S.E.2d 234 (1987), the 

Court stated: 

In deciding on the appropriate disciplinary action for ethical 
violations, this Court must consider not only what steps 
would appropriately punish the respondent attorney, but 
also whether the discipline imposed is adequate to serve as 
an effective deterrent to other members of the Bar and at the 
same time restore public confidence in the ethical standards 
of the legal profession. 

Moreover, a principle purpose of attorney disciplinary proceedings is to 

safeguard the public's interest in the administration of justice. Daily Gazette v. Committee 

on Legal Ethics, 174 W.Va. 359, 326 S.E.2d 705 (1984); Lawyer Disciplinary Board v. Hardison, 

205 W.Va. 344, 518 S.E.2d 101 (1999). As the Supreme Court of Appeals said in In re 

Brown, 166 W.Va. 226, 232-33, 273 S.E.2d 567, 570 (1980): 

Woven throughout our disciplinary cases involving 

attorneys is the thought that they occupy a special position 

because they are actively involved in administering the legal 

system whose ultimate goal is the evenhanded 

administration of justice. Integrity and honor are critical 

components of a lawyer's character as are a sense of duty and 

fairness. Because the legal system embraces the whole of 

society, the public has a vital expectation that it will be 

properly administered. From this expectancy arises the 
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concept of preserving the public confidence in the 

administration of justice by disciplining those lawyer who 

fail to conform to professional standards. 

Respondent's violations are extremely egregious and touch the very essence of 

the public's perception of the legal profession. Rule 1.7(a) (2) prohibits the representation 

of a client if there is a significant risk that the representation will be materially limited by 

a personal interest of the lawyer. Respondent has admitted that he had a personal 

relationship, and at times sexual relationship, with his client, A.S. As noted in Musick v. 

Musick, 192 W.Va. 527, 453 S.E.2d 361 (1994), there are several concerns and issues that 

arise when lawyers have sexual relationships with clients that include: concerns of 

exploitation, effect of sexual relationship on the independence of a lawyer's judgment, 

conflicts of interest, protection of confidential information disclosed outside the scope of 

the 'normal' attorney client relationship, and the relationship and its dynamics may 

impair the client's ability to make reasoned decisions. Id. at 530-532, 364-366. 

In this case, Respondent continued to represent AS. despite the fact that his 

representation was, as demonstrated, adversely limited by his own, personal, romantic 

interests. For example, A.S. could not recall Respondent providing her with advice as far 

as a requirement to refrain from alcohol or drug use during her probationary period, 

despite those being common terms of supervised probation in this State, and instead she 

said he proceeded to purchase alcoholic drinks for AS.'s consumption on multiple 

occasions [Hrg. Tr. pp. 18; 49]. Notably, A.S. testified at the hearing that her lawyer 

appeared okay with her engaging in activity that was in violation of her probation some 
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days [Hrg. Tr. pp. 50-51]. 

Respondent also admitted to purchasing alcohol for A.S. during her probationary 

period [Hrg. Tr. pp. 110; 116-117; 130-131; 157; 166-167; 175]. Respondent testified that he 

never discussed the terms of her probation with AS. as far as a potential requirement to 

refrain from consuming alcohol while he was counsel, and said that he never received a 

copy of what A.S. probation terms were [Hrg. Tr. pp. 111; 134; 147; 158]. In fact, 

Respondent took on representation of A.S. in this matter despite never previously 

representing a client who had been placed on probation or had received a suspended 

sentence [Hrg. Tr. p. 129]. It is therefore clear that Respondent's personal relationship 

with AS. resulted in a change to his behavior in the way he transacted with her as a 

client. Respondent acknowledged at the hearing that paying for alcoholic drinks for his 

client, A.S. was not something he should have done under the circumstances [Hr. Tr. p. 

160]. Respondent also acknowledged that his own interest conflicted with the interest of 

his client, A.S., during the overnight trip they took to Louisville [Hrg. Tr. p. 180]. 

Respondent stated that his relationship with A.S. just"spiraled out of control" while she 

was his client [Hrg. Tr. p. 206]. 

There are many other cases involving lawyers who were disciplined due to 

violations of the rule on personal conflicts of interests by seeking or starting sexual 

relationships, because the court said the lawyer's advice and actions could be skewed by 

the lawyer's personal interests in the sexual relationship. See, e.g., Lawyer Disciplinary 

Board v. David D. Perry, Case No. 10-4006 (Unpublished W.Va. 2011) (indefinite 

suspension and prohibition from petitioning for reinstatement for three years for lawyer 
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who had various telephone conversations with his client's then wife about sexual 

relations creating an impermissible conflict between his own interests and those of his 

client); State ex reo Neb. State Bar Ass'n v. Freese, 611 N.W.2d SO (Neb. 2000) (1S-month 

suspension warranted for lawyer's numerous violations, including sexual relationship 

with client while representing client and her husband in personal injury case and 

subsequent representation of client in dissolution of marriage proceedings); Office of 

Lawyer Regulation v. Voss, 795 N.W.2d 415 (Wis. 2011) (four year and eight month 

suspension for lawyer who began a sexual relationship with client during a time he 

represented her in ongoing legal matters when it was not reasonable for lawyer to 

believe that there was no possibility that engaging in sexual relations could materially 

limit or adversely affect his representation of the client); Fla. Bar v. Roberto, 59 So. 3d 1101 

(Fla. 2011) (one-year suspension for lawyer's sexual relationship with two criminal 

clients and providing financial assistance to them, impairing the exercise of his 

professional judgment and creating a conflict of interest); Disciplinary Counsel v. 

Detweiler, 989 N.E.2d 41 (Ohio 2013) (one-year suspension with six months stayed for 

lawyer who solicited a divorce client for sexual favors and continued to represent her 

despite the substantial risk that lawyer's own personal interests conflicted with those of 

the client). 

As it pertains to Respondent'S violations of Rule 1.S(e) of the Rules ofProfessional 

Conduct, Respondent's repeated admissions that he provided financial assistance to A.S. 

while she was his client shows disregard for the Rules. A.S. and Respondent both 
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testified that Respondent had paid to have A.5.' s phone repaired on May 29, 2015 [Hr. 

Tr. pp. 30; 109]. Respondent also "employed" A.5. while she was his client to assist him 

at an "off-road expo" in Louisville, Kentucky, in early June of 2015, and provided her 

with a check for One Hundred Fifty Dollars ($150.00) [Ex. 14, bates 000185; Hrg. Tr. p. 

52]. The Supreme Court of Appeals has previously ordered discipline in a matter where 

Rule 1.8(e) was violated, even when the lawyer may have had an altruistic motive. See 

Lawyer Disciplinary Board v. Nessel, 234 W.Va. 695, 769 S.E.2d 484 (2015) (lawyer who 

made small gifts to litigation clients with a humanitarian motive was reprimanded, 

given supervision for a year, assessed costs, and ordered to attend an additional nine 

hours of continuing legal education in the area of ethics and law office management). 

Respondent should also be strongly disciplined for his violations of Rule 1.80) of 

the Rules ofProfessional Conduct. Respondent admitted to having a personal relationship 

with A.5., but insisted that a consensual sexual relationship pre-dated his status as A.5.' s 

counsel. The clear and convincing evidence does not support Respondent's position and, 

instead, supports the finding that sexual relations as defined by Rule 1.80)5 began on 

May 29,2015, which was after Respondent became counsel of record for A.5.6 

5 "For the purposes of this rule, 'sexual relations' means sexual intercourse or any 
touching of the sexual or other intimate parts of a client or causing such client to touch the sexual 
or other intimate parts of the lawyer for the purposes of arousing or gratifying the sexual desire of 
either party or as a means ofabuse." 

6 A.S. indicated at the hearing that it was her beliefthat Respondent became her counsel on 
or about the time she wrote the letter to Dave Foley, her court-appointed counsel to terminate his 
representation [Hrg. Tr. pp. 66-67]. She stated that her file and paperwork was transferred to 
Respondent shortly thereafter [Id.]. Based on the record, the foregoing presumably occurred at or 
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A.S. has credibly testified that the first time she had sexual contact, namely sexual 

intercourse, with Respondent was in the early morning hours of May 29, 2015 [Ex. 15, 

bates 000223/Hrg. Tr. p. 15]. AS. denied that she had engaged in any other sexual 

contact with Respondent prior to May 19, 2015, which is when Respondent became her 

attorney of record in her criminal case [Id.]. Following her plea hearing of May 28, 2015, 

A.S. said that she did not have the impression that Respondent was no longer her 

attorney [Id.]. Indeed, her testimony was that Respondent was still her attorney at the 

time sexual relations first occurred, and during the time of two subsequent incidences 

where she and Respondent engaged in sexual relations [Hrg. Tr. p. 16]. Respondent did 

not challenge AS.'s testimony in these respects during his cross-examination. 

Furthermore, Respondent's contentions during his testimony that kissing and touching 

occurred with A.S. in his car prior to the establishment of a lawyer-client relationship are 

not convincing when the record reflects that AS. was on home-confinement with a GPS 

monitor from approximately April 27, 2015 to May 28, 2015, and, other than 

Respondent's testimony, there was no evidence presented that Respondent and A.S. had 

ever met alone prior to May 8, 2015. [Ex. 5, bates 0000391 Ex. 11, bates 

000068-000077IHrg. Tr. p. 134; 152]. Aside from weighing credibility, the allegations 

were deemed admitted. 

AS. testified that although the sexual relations with Respondent were consensual, 

around the time Respondent filed his Notice ofAppearance in the matter, dated May 12,2015 [Ex. 
11, bates 000087]. 
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she did feel pressured and obligated into continuing the relationship once it started 

[Hrg. Tr. pp. 17; 45; 67]. A.S. also testified that her decision of continuing to be intimate 

with Respondent while he was her lawyer was impacted by Respondent's threats to 

have her probation revoked [Hrg. Tr. pp. 61-62]. A.S. said that despite the pressure she 

felt to continue a relationship with Respondent to stay out of jail, she finally reached the 

point where she /I did not care if she went back to jail or not" [Brg. Tr. p. 62]. 

It is clear that Rule 1.80) is principally intended to protect financially vulnerable 

clients like AS. from being pressured into an unwanted relationship. AS. testified that 

there was never an expectation that she would have to pay Respondent, or that someone 

else was going to pay Respondent money for the representation he was providing to AS. 

[Hrg. Tr. p. 55]. A.S. had no means to pay for his representation, which she said 

increased her feeling of being obligated to engage in an intimate relationship with 

Respondent [Hrg. Tr. pp. 45; 56]. Respondent knew that AS. did not have the resources 

to pay for a lawyer in her case [Ex. 11, bates 000078/Hrg. Tr. pp. 88; 93; 101; 136; 165; 

193]. He testified that his fee for AS.'s case would have been approximately Fifteen 

Thousand Dollars ($15,000.00), based upon the hours of legal work he provided to AS. 

[Hrg. Tr. p. 98]. In addition, the fact that Respondent never communicated to A.S. the 

scope of the representation or rate of the fee in writing, as required by Rule 1.5(b), made 

this arrangement even more ambiguous for A.S. 

Comment 22 to Rule 1.8 makes plain that the rule against lawyer-client sexual 

relationships applies even if the intimate relationship is consensual. The rationale is that 
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the significant danger of harm to the client's interests and the client's own emotional 

involvement make it unlikely the client can give adequate informed consent. The 

Comment also notes that the relationship between an attorney and a client is one that is 

fiduciary in nature and the attorney occupies a position of power, trust and confidence, 

and a sexual relationship between lawyer and client can involve unfair exploitation of 

the lawyer's fiduciary role. Accordingly, a client's consent to an intimate relationship 

does not obviate the lawyer's conflict of interest. See, e.g., In re Tsoutsouris, 748 N.E.2d 856 

(Ind. 2001) (consensual sexual relationship with divorce client warranted 30-day 

suspension even if representation was not impaired). 

Respondent knowingly and intentionally engaged in an abuse of the professional 

relationship when he engaged in sexual relations with his client, AS., during the course 

of representation. Respondent acknowledged at the hearing that he had engaged in 

conduct prejudicial to the administration of justice [Hrg. Tr. p. 182]. Many courts have 

likewise found a lawyer's sexual relationship with a client to be prejudicial to the 

administration of justice or indicative of the lawyer's unfitness to practice law in some 

circumstances, and rendered discipline accordingly. See, e.g., Lawyer Disciplinary Board v. 

Stanton, 233 W.Va. 639, 760 5.E.2d 453 (2014) (three-year suspension for lawyer who 

engaged in conduct prejudicial to the administration of justice by pursuing and 

conducting a personal relationship with a vulnerable client); In re Ashy, 721 So. 2d 859 

(La. 1998) (two-year suspension for lawyer who promised he would use special effort on 

client's behalf if she would enter into sexual relationship with him); Attorney Grievance 
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Comm'n of Md. v. Culver, 849 A.2d 423 (Md. 2004) (lawyer disbarred for pressuring 

divorce client to have sex and for other misconduct); Cleveland Bar Ass'n v. Feneli, 712 

N.E.2d 119 (Ohio 1999) (lawyer who had sex with client and suggested that fee could be 

reduced through additional sexual acts suspended for eighteen months, with six months 

stayed). 

The Hearing Panel Subcommittee has considered the facts of Lawyer Disciplinary 

Bd. v. Clifton, 236 W.Va. 362, 780 S.E.2d 628 (W.Va., 2015). Clifton was alleged to have 

had sexual relations with three women while serving as an assistant prosecutor in 

Pocahontas County, West Virginia. The three women or their family members were 

involved in matters pending with the Pocahontas County Prosecutor's Office. In 

Clifton, the Hearing Panel Subcommittee of the Lawyer Disciplinary Board determined 

that Mr. Clifton engaged in unethical conduct, violating Rules 1.7(b), 8.1(a), 8.4(b), 8.4(c), 

and 8.4( d) of the West Virginia Rules of Professional Conduct. The Hearing Panel 

Subcommittee recommended that Mr. Clifton receive, among other sanctions, a two-year 

suspension of his law license. The Office of Disciplinary Counsel disagreed with the 

Hearing Panel Subcommittee's recommended disposition, arguing that Mr. Clifton's law 

license should be annulled. The Court concluded that Clifton was unfit to practice law, 

and that the annulment of his law license was necessary to protect the public, to reassure 

the public as to the reliability and integrity of attorneys, and to safeguard the interest in 

the administration of justice. ld. 

The Hearing Panel is mindful of the distinctions between Clifton and this matter. Clifton 
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involved multiple victims. Moreover, the lawyer in Clifton committed at least some of his 

misconduct while serving in the role of an assistant prosecuting attorney, a position to which he 

was held to a higher standard. Nonetheless, the Hearing Panel also notes that in both Clifton and 

this matter some of the victim's liberty interests were at stake. The Respondent's misconduct 

therefore had similar although admittedly not identical consequences to that of the disciplined 

attorney in Clifton. 

Respondent has clearly committed multiple violations of the Rules of Professional 

Conduct and needs to be disciplined for his conduct. Respondent even agrees that a 

sanction is appropriate in this case [Hrg. Tr. 182]. Rule 3.15 of the Rules of Lawyer 

Disciplinary Procedure provides that the following sanctions may be imposed in a 

disciplinary proceeding: (1) probation; (2) restitution; (3) limitation on the nature or 

extent of future practice; (4) supervised practice; (5) community service; (6) 

admonishment; (7) reprimand; (8) suspension; or (9) annulment. Absent any aggravating 

or mitigating circumstances, the ABA Model Standards for Imposing Lawyer Sanctions 

provides that: 

Standard 7.2. Suspension is generally appropriate when a lawyer knowingly engages in 
conduct that is a violation of a duty owed as a professional and causes injury or potential 
injury to a client, the public, or the legal system. 

For the public to have confidence in our disciplinary and legal systems, lawyers 

who engage in the type of conduct exhibited by Respondent must be severely sanctioned. 

A license to practice law is a revokable privilege; when the privilege is abused, the 

privilege should be revoked or suspended. Any sanction lighter than a suspension with 
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the requirement that Respondent prove rehabilitation before reinstatement would not be 

consistent with the seriousness of the rule violations in this case, would not restore the 

public's confidence in the integrity of the legal profession or deter other lawyers from 

similar conduct, and would fail to protect the public from future harm. 

For the reasons set forth above, the Hearing Panel recommends the following 

sanctions: 

A. 	 That Respondent's law license be suspended for a period of five (5) years; 

B. 	 That upon suspension, Respondent must comply with the mandates of Rule 3.28 of 

the Rules ofLa'wyer Disciplinary Procedure; 

C. 	 That Respondent be required to petition for reinstatement pursuant to Rule 3.32 of 

the Rules ofLawyer Disciplinary Procedure; and 

D. 	 Respondent shall pay costs of this disciplinary proceeding pursuant to Rule 3.15 of 

the Rules ofLawyer Disciplinary Procedure. 
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da L. Harsh, Esquire 
Chairperson of the 
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