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ASSIGNMENTS OF ERROR 


Frank G. Thompson ("Petitioner"), by counsel, advances two (2) assignments of error in 

this appeal. Pursuant to Rule 10(d) of the West Virginia Revised Rules of Appellate Procedure, 

these assignments of error are not restated here but will each be addressed in tum below. 

STATEMENT REGARDING ORAL ARGUMENT 

Oral argument is unnecessary. The issues presented in this appeal are fully set forth in the 

record and pleadings, and have been authoritatively decided. Accordingly, a memorandum 

decision affirming the circuit court's order is appropriate in this matter. 

STATEMENT OF THE CASE 

1. 	 Petitioner's indictment for causing the deaths of four people. 

In the early morning hours of September 19, 2014, Petitioner crashed his truck on US 

119, killing all four (4) of his passengers-two (2) adults, Rebecca Bias and Betty Holstein, and 

two (2) children, N.T. and A.B.l Petitioner was indicted by the April 2015 term of the Boone 

County Grand Jury for thirteen counts: four (4) counts of Driving Under the Influence 

Contributing Cause to Fatality (Counts 1 through 4); two (2) counts of Child Neglect Causing 

Death (Counts 5 and 6); four (4) counts of Negligent Homicide (Counts 7 through 10); Reckless 

Driving (Count 11); Driving with Suspended License, Second Offense (Count 12); and Failure to 

Maintain Lane of Travel (Count 13). (App. at 1271-83. See also id. at 1318). 

2. 	 Statement of facts relevant to Petitioner's second assignment of error-his claim 
that the jury was tainted. 

On the morning of trial, March 22, 2016, while the jury pool was in the courtroom 

awaiting voir dire, the trial court was informed that the parties had reached a plea agreement, and 

Petitioner told the court that it was his desire to enter a guilty plea that day. (See App. at 153, 

I Given the nature of the facts, the State shall refer to the juveniles by their initials. 



157-58). During a brief colloquy with the court, Petitioner expressed some hesitancy-telling the 

court that he felt forced into it. (Jd. at 158). The court rejected this claim, pointing out that the 

matter had been continued three times and that it was time to either proceed with trial or, if the 

parties could agree on a plea, resolve the matter vis-a.-vis a plea agreement. (See id. at 158-59). 

After further discussions, Petitioner told the court that he would accept the plea. (Id. at 159). 

Because the jury pool was in the courtroom awaiting voir dire, and because the plea 

agreement had not yet been put in writing, the court excused the parties (so that they could draft 

the agreement) with instructions that the plea hearing would be held that afternoon. (Jd. at 158

59). The court then told the parties, "I'm going to go ahead and release the jurors at this point 

since I think you all will want to do the plea out in the courtroom, is that correct?" (Id. at 159). 

Both parties agreed. (Jd. at 159). The court indicated that it was going to tell the potential jurors 

what they were there for and why they were leaving. (Jd.).2 The parties acquiesced, left the 

courtroom, and the court explained to the jury pool: 

Ladies and gentlemen of the jury, you all were called here today on the case of 
State of West Virginia vs. Frank Thompson. Case number 15-F-95. It was a case 
involving four counts of DUI causing death, two counts of child abuse causing 
death. About five minutes ago the defendant reached an agreement with the State 
and is going to enter a plea here later this morning. 

I want to say that even though you all didn't really do anything, you really did a 
lot. The fact that [Petitioner] knew there was 56 people sitting out here waiting to 
make a decision on his guilt or innocence I'm sure weighted heavily on his mind 
and ultimately caused him to decide to accept the plea agreement that the State 
had offered. 

I can't really tell you much more about the case but he probably did everyone a 
favor by doing the plea. It was a pretty tragic case. With that being said, I need to 
make sure everyone did sign the sign-in sheet, and you all are free to go. 

[ ] 

2 It does not appear from the record, nor does Petitioner allege, that the pool overheard the initial 
discussion. 
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I thank you for your service. Don't think you didn't do anything. There was not a 
plea agreement this morning at 9:00 a.m. The fact that he knew that there w[ere] 
56 people out here waiting to decide his fate I think is what caused him to change 
his mind and decide to accept the agreement. 

Like I said, I think he did - I think he did the jury pool a favor, because like I said 
it was a pretty tragic case with some children involved. 

Good luck. Thank you all very much. 

[Jury excused] 

(App. at 160-62). 

Later that day, Petitioner changed his mind and rejected the plea. (ld. at 162). At that 

point, the court placed on the record that it was aware of some of its comments from earlier that 

morning to the jury pool and expressed its belief that the jury was not prejudiced as a result of 

those comments. (Jd.). The next day, after reviewing its comments and providing a transcript of 

the same to both parties, the trial court prepared a curative instruction which it read to the jury 

before voir dire started: 

The matter was set for trial yesterday, and the jury panel was summoned to be 
here. At the start of the trial the parties announced to the Court they had reached a 
plea agreement. Pursuant to this announcement, the Court released the jury panel. 
The plea agreement ultimately did not take place, which brings us back here 
today. The fact that there were plea negotiations, a tentative plea agreement 
that did not take place, and anything this Court might have stated upon 
releasing the jury shall not be considered at any time by this jury panel, nor 
jury as evidence, and shall not be viewed in reaching any decisions on this 
matter. 

(Id. at 186-87) (emphasis added). 

Petitioner moved for a mistrial, which the court denied, finding that the pool was not 

tainted and explaining that the purpose of the instruction was to alleviate any concerns either 

party might have had about the court's comments from the day prior. (ld.). The court also invited 

the parties to explore the courts' comments during voir dire to ensure that the potential jurors 
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(and the eventual 12 empaneled) were not impacted by the court's comments from the day prior. 

(ld. at 179). 

Every potential juror who ended up serving on the jury indicated that he or she was not 

biased against Petitioner and would consider the evidence fairly. (See generally App. at 395, 

450). The court also permitted the parties to conduct individual voir dire of every prospective 

juror. During this individual voir dire, each prospective juror was asked, in varying degrees, 

whether he or she could be fair and/or whether they could fairly weigh the evidence. (See 

generally id. at 211-466). In fact, each of the twelve jurors who ended up serving answered in the 

affirmative to these questions: (1) Ms. Elswisk (App. at 211-12) (answering that she would 

decide the case fairly); (2) Ms. Grimes (ld. at 217) (same); (3) Mr. Adkins (ld. at 219) (same); 

(4) Ms. Cooper (Jd. at 281) (same); (5) Mr. Carroll (ld. at 285) (same); (6) Mr. Toler (Jd. at 288) 

(same); (7) Mr. Castle (Jd. at 310) (same); (8) Mr. Smith (Id. at 351-52) (same); (9) Mr. Cook 

(Id. at 368-69) (same); (10) Ms. Stewart (Jd. at 378-79) (same); (11) Ms. Williams (Jd. at 407) 

(same); and (12) Ms. Aldridge (ld. at 447-48) (same). 

C. 	 Statement of facts relevant to Petitioner's first assignment of error-a claim of 
insufficient evidence. 

1. 	 Petitioner crashes his truck and kills all four of his passengers. 

At trial, the jury heard uncontested testimony that Petitioner was driving a 2005 GMC 

Sierra K2500 HD truck southbound on US 119 during the early morning hours of September 19, 

2014, when he drove off the side of the road. (App. at 634). The accident occurred in Boone 

County. (ld. at 662). There were no eyewitnesses (id. at 673), although first responders and 

police arrived shortly thereafter. (See, e.g., id. at 714-16). The vehicle landed some 600 feet off 

of the road and caught fire. (Jd. at 892). Given the fiery wreckage, the first responders were 

unable to determine whether any other individuals were in the truck, and, to make matters worse, 
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Petitioner was not honest with them as he initially told them that there were no such passengers. 

(Id. at 632-33. See generally id. at 672-73). In fact, Petitioner's one-year old son, N.T., five-year 

old A.B., and two adult passengers, Rebecca Bias and Betty Holstein, had been in the truck and 

all four of them died as a result of the crash. (See id. at 675-96). 

2. Investigation into Petitioner's use of meth shortly before the accident. 

Christopher Raines, a paramedic with the Boone County Ambulance Authority, testified 

at trial that he arrived at the scene of the accident and was part of the team that took Petitioner to 

the hospital. (See id. at 713-16). Paramedic Raines believed Petitioner was under the influence of 

a drug (he guessed alcohol) because his pupils were sluggish and he seemed to have an altered 

mental status but no apparent head injury. (ld. at 720-22). Paramedic Raines informed Deputy 

Eric Eversole, a Sergeant with the Boone County Sheriffs Office, of his suspicions, and, based 

upon Paramedic Raines' belief that Petitioner was under the influence, Sergeant Eversole 

obtained a warrant to take a sample of Petitioner's blood. (ld. at 742, 751-52). 

Paramedic Raines' suspicions were later confirmed when Petitioner admitted to the 

police (Corporal Foster) that he had snorted meth in powder form just hours before the accident. 

(App. at 897-903).3 Specifically, he told police that he had snorted a line of crystal meth 

(methamphetamine) approximately one-and-a-half to two hours before the accident and 

suggested that such consumption was to counteract the effects of his having taken multiple 

Xanax pills earlier that day. (See id. at 662). Petitioner told Corporal Foster that he felt tired after 

taking the meth. (Jd. at 906). 

As the police continued their investigation, they learned that Petitioner had visited a gas 

station shortly before the accident and appeared "very confused." Donna Tackett, a clerk at the 

3 The recorded interview was played during trial but a corresponding transcript is not located in 
the appendix. Respondent's factual recitation is based upon the questions and answers by the relevant 
State witnesses following the playing of this statement. 
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Super Stop Gas Station in Alum Creek, testified at trial that she was working on the evening of 

September 18, 2014, when Petitioner visited the station around 10:00 p.m. (Id. at 822-24). 

Petitioner seemed confused when trying to purchase diapers. (Id. at 825). Dwayna Mullins, a 

clerk at the same gas station, offered similar testimony. (Id. at 829). She was working the same 

evening, and observed that Petitioner seemed "very confused." (Id. at 829-31). On cross

examination, both witnesses agreed that it was possible Petitioner was confused because he was 

buying baby diapers and could have been unfamiliar with the brands. (See id.). 

A blood test was conducted by Erin Spearman, a supervisor in the toxicology department 

of the State Police Forensic Laboratory, who testified at trial. (App. at 777, 782-83). She was 

qualified as an expert in the field of forensic toxicology. (Id. at 782). The test revealed that 

Petitioner had methamphetamine in his system on the night of the accident. (Id. at 792). Ms. 

Spearman explained that the lab tests had detected at least 25 nanograms ("ng") per milliliter 

("mL"), which is the limit of detection based upon the test that was conducted. (Id. at 793-94). 

She informed the jury that: 

[T]he reason I don't provide levels on my report at this time is because that 
would have required additional validation studies to be performed, and due to 
the fact that the West Virginia State Code does not require there to be levels to 
prove intoxication, those validation studies were not performed. 

(Id. at 795. See also id. at 794). Thus, the exact amount of methamphetamine in Petitioner's 

blood is unknown-just that it met the 25 ng per mL threshold. (ld. at 794). 

Ms. Spearman also explained that taking methamphetamine in addition to other 

medications could cause any number of adverse reactions to the user. (ld. at 798-99). She opined 

that an individual can have continued effects from methamphetamine for up to twelve (12) hours. 

(Id. at 802). As Petitioner notes several times in his brief on appeal, Ms. Spearman testified that 
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she could not opine on whether Petitioner was actually impaired by the methamphetamine. (Jd. at 

806). 

3. Testimony relating to how the crash occurred and how the passengers died. 

Sergeant Daniel Waller, an Accident Reconstructionist and member of the Kanawha 

County Sheriffs office, testified at trial regarding the crash itself. (App. at 855). He was 

qualified as an expert witness in the field of accident reconstruction. (Jd. at 862). According to 

Sergeant Waller, there were no pre-impact tire marks. (Jd. at 867). There was also no sign of 

breaking maneuvers in the roadway. (Jd. at 871). The vehicle did not appear to have swerved at 

any point prior to leaving the roadway. (Jd.). Sergeant Waller opined that the vehicle was 

traveling around the speed limit at the time of the accident-65 miles per hour. (Jd. at 880). He 

concluded that the accident occurred because the vehicle drifted off of the road. (Jd. at 881). It 

came to rest over 600 feet from the edge of the pavement. (Jd. at 892). 

At trial, it was uncontroverted that the victims died as a result of the crash. Specifically, 

Can Metin Savasman, a Deputy Chief at the Charleston Medical Examiner's Office and an 

expert in the field of forensic pathology, testified at trial that Betty Holstein's death was the 

result of "multiple traumatic injuries due to a motor vehicle collision, and manner of death was 

an accident." (Jd. at 675-81). Dr. Jimmie Smith, a forensic pathologist with the State of West 

Virginia (the medical examiner's office) also testified at trial. (Jd. at 685). He was similarly 

qualified as an expert in forensic pathology. (Id. at 688). He conducted an autopsy on Rebecca 

Bias and determined that her death was caused by mUltiple injuries sustained in a motor vehicle 

crash. (Jd. at 690-91). Dr. Smith also performed an autopsy on A.B., a five year old child, and 

determined that her death was caused by mUltiple injuries sustained in a traffic crash. (Jd. at 692

94). Dr. Smith also performed an autopsy on N.T., a one year old, and determined that his death 
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was caused by a traffic crash, specifically smoke inhalation as a result of the vehicle catching 

fire. (Jd. at 695-96). 

4. Relevant stipulations. 

The parties stipulated to several facts which were read to the jury during trial, including 

that: (1) Petitioner was the biological father of N.T., (App. at 1023); (2) Petitioner was the 

custodian of A.B. on the night of the accident, (id. at 1023); (3) both children were under 

Petitioner's care, custody, and control on the night of the accident, (id. at 1023); and (4) 

Petitioner was the driver of the truck during the crash, (id. at 1024). Finally, Chief Deputy Baker 

testified at trial, without controversion, that Petitioner's driver's license was suspended at the 

time of the accident and that it had previously been revoked and/or suspended. (Jd. at 847). 

5. Petitioner's relevant trial testimony. 

After the State rested, Petitioner took the stand. (App. at 961). He testified that the night 

the accident occurred, he had driven to Betty Holstein's brother's house for a social gathering 

with Rebecca and two children. (Jd. at 962). He told the jury that he had used meth on previous 

occasions and it typically would "speed [him] up." (Jd. at 964). Petitioner admitted to the jury 

that he consumed meth that evening, telling the jury that he had "done a line [of meth]" 2 or 3 

hours before leaving. (Jd. at 964-65). He claimed that four deer came out into the road that night 

so he drifted over into the emergency lane and could not remember anything about the accident 

after that. (Jd. at 968). On cross-examination, Petitioner admitted that he told the police that he 

jerked and swerved off of the road. (Jd. at 982). He also admitted that he told the police that he 

did not want to drive that night and that the meth made him feel tired. (Jd. at 985, 990). 
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6. Jury instructions and verdict form. 

Before jury deliberations, the trial court merged Counts 7 through 10 into Counts 1 and 4 

(by including Negligent Homicide as a lesser included offense of Driving Under the Influence 

Causing Death). (See App. at 1320). The court then instructed the jury as to the elements of each 

charge.4 

7. Conviction. 

Following deliberations, Petitioner was convicted on all counts: Six felonies (four counts 

of Driving Under the Influence Causing Death (Counts 1 through 4); and two counts of Child 

Neglect Resulting in Death (Counts 5 and 6» and three misdemeanors (Reckless Driving (Count 

11); Driving on a Suspended License, Second Offense (Count 12); Failure to Maintain Lane of 

Travel (Count 13»). CAppo at 1321). 

4 Driving Under the Influence Causing Death: that (1) Petitioner; (2) drove a vehicle; (3) while 
under the influence of a controlled substance, specifically methamphetamine; (4) while driving, "did any 
act forbidden in the driving of such vehicle, or failed to petform any duty imposed by law in the driving 
of such vehicle, specifically, by failing to maintain the lane of travel"; (5) in reckless disregard of the 
safety of others; (6) which act or failure; (7) caused the deaths of the victims; (8) within one year next 
following such act or failure; (9) and when the influence of the controlled substances; (10) was a 
contributing cause of such deaths. (App. at 1025). 

Child Neglect Resulting in the Death of A.B. and N.T.: that (1) Petitioner; (2) was a parent, 
guardian, or custodian; (3) who neglected A.B. and N.T.; (4) at a time when such child was under his 
care, custody, and control; (5) and by such neglect; (6) and caused the death of such child. (Id. at 1029). 

Reckless Driving: that (1) Petitioner, (2) drove a vehicle upon any street or highway; and (3) in 
willful or wanton disregard of the safety of persons or property. (Id. at 1030-31). 

Driving While License Suspended, second offense: that (1) Petitioner; (2) drove a vehicle on a 
public highway; (3) at a time when his privilege to drive had been lawfully revoked or suspended; (4) 
after having been previously convicted for driving with a suspended or revoked license. (Id. at 1031-32). 

Failure to Maintain Lane of Travel: that (1) Petitioner; (2) drove a vehicle; (3) on a roadway 
divided into two or more lanes; (4) failed to drive the vehicle as nearly as practicable within a single lane; 
and (4) after before ascertaining that such movement could be made with safety. (Id. at 1032-33). 
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8. Recidivist Trial. 

Thereafter, the State instituted recidivist proceedings, and, following a Jury trial, 

Petitioner was found to have been previously convicted of two felony offenses. (App. at 1327

28). 

9. Sentence. 

Petitioner was sentenced on July 19, 2016. CAppo at 1336). Due to his recidivist 

conviction, Petitioner was sentenced to life with mercy for his conviction of Driving Under the 

Influence Causing Death as charged in Count 1 of the Indictment. (Jd. at 1337). He was 

sentenced to an indeterminate term of not less than two (2) nor more than ten (10) years' 

incarceration upon his conviction for the three additional counts of Driving Under the Influence 

Causing Death. (Jd. at 1337-38). Petitioner was also sentenced to a period of not less three (3) 

nor more than fifteen (15) years' incarceration on each of two counts of Child Neglect Resulting 

in Death. (Jd. at 1338). He was ordered to pay the minimum fines for his convictions of Driving 

on a Suspended License and Reckless Driving, and Failure to Maintain Lane of Travel (all three 

are misdemeanors offenses). (Id. at 1338-39). Finally, Petitioner was ordered to serve a period 

of fifty (50) years of extended supervised released and register as a Convicted Child Abuser. (Id. 

at 1339). 

SUMMARY OF THE ARGUMENT 

Petitioner's claim that there was insufficient evidence to support his convictions for four 

(4) counts of driving under the influence causing death and two (2) counts of child neglect 

causing death is without merit. It was uncontested at trial that Petitioner snorted crystal meth 

three (3) or less hours before driving his truck and crashing it, and Petitioner told the police that 

the meth made him tired. This is consistent with the accident reconstruction's testimony that 

10 




there was no sudden swerving before the crash (contrary to Petitioner's statement that he jerked 

and swerved the vehicle to avoid hitting deer in the road). Moreover, blood testing revealed the 

presence of methamphetamine in Petitioner's system and a responding paramedic testified that 

Petitioner appeared under the influence of a drug or substance. Thus, there was sufficient 

evidence for the jury to find that Petitioner was under the influence of methamphetamine that 

night, and that such influence caused the crash which resulted in the death of four individuals. 

Petitioner's contention that the court erred in denying his motion for a mistrial due to an 

alleged tainting of the jury pool is similarly unavailing. The court gave a curative instruction to 

the venire, informing the prospective jurors that they were not to consider any statements 

regarding the plea proceedings that the court made the previous day. Moreover, because this 

issue occurred before voir dire and because every juror who was empaneled answered that he or 

she would be fair and impartial, Petitioner's claim that they were biased against him is without 

merit. 

STANDARD OF REVIEW 

The standard of review differs for each assignment of error and will be set forth therein. 

ARGUMENT 

1. 	 There was sufficient evidence to prove Petitioner was under the influence of a 
controlled substance and that such influence contributed to the deaths of his four 
passengers. 
, 

A conviction in a criminal proceeding does not violate the constitution so long as the jury 

is able to find, beyond a reasonable doubt, that the charged crime was committed. See Syl. pts. I 

and 2, State v. Guthrie, 194 W. Va. 657,461 S.E.2d 163, 169 (1995). Such a conviction can be 

obtained through direct or circumstantial evidence, or a combination of both. Id. at 668, 461 

S.E.2d at 174. In fact, in Guthrie, this Court explained: 
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There should be only one standard of proof in criminal cases and that is proof 
beyond a reasonable doubt. Once a proper instruction is given advising the jury as 
to the State's heavy burden under the guilt beyond a reasonable doubt standard, an 
additional instruction on circumstantial evidence is no longer required even if the 
State relies wholly on circumstantial evidence. 

ld. at Syl. pt. 2, 461 S.E.2d at 169.5 

On appeal, a petitioner claiming that there was insufficient evidence to support a 

conviction faces a "heavy burden." Guthrie, 194 W. Va. at Syl. pt. 3 (in part), 461 S.E.2d at 169 

"[A]ll [] evidence, whether direct or circumstantial, [must be viewed] in the light most favorable 

to the prosecution [and the appellate court] must credit all inferences and credibility assessments 

that the jury might have drawn in favor of the prosecution." ld. "[A] jury verdict should be set 

aside only when the record contains no evidence, regardless of how it is weighed, from which the 

jury could find guilt beyond a reasonable doubt." ld. Thus, the inquiry on appeal is whether any 

5 Petitioner relies upon, among other cases, State v. Cummings for the proposition that a petitioner 
claiming that his conviction is based upon insufficient evidence faces a heavy, but not insurmountable 
burden. (Pet'r's Brief at 12 n.5) (citing 220 W. Va. 433, 647 S.E.2d 869 (2007)). In Cummings, the 
petitioner was convicted of both conspiring and attempting to operate a clandestine drug laboratory in 
violation of W. Va. Code §§ 60A-4-11 and 60A-4-411. Cummings, 220 W. Va. at 438-39, 647 S.E.2d at 
874-75. On appeal, this Court found the evidence was insufficient to sustain these convictions, in that 
intent to manufacture methamphetamine could not be inferred "solely from evidence that [the petitioner] 
was operating a vehicle, not owned by him, which contained cold medicine and matches in the rear 
passenger area." Id. at 439,647 S.E.2d at 875. In reversing the convictions, this Court noted that "[w]hile 
we agree with the State that intent may often be inferred from the circumstances, we also believe that 
evidence of possession is necessarily required." Id. at 439, 647 S.E.2d at 875. Cummings is a sound 
opinion but it has no specific application to Petitioner's case other than for the general proposition that a 
criminal conviction must be supported by sufficient evidence to withstand reversal. This is fundamental 
and certainly not disputed. 

Put another way, the State does not disagree with Petitioner's proclamations that our criminal 
justice system requires evidentiary proof beyond a reasonable doubt. The multitude of cases Petitioner 
cites in his brief-ranging from a 27 year old opinion from the D.C. Circuit, mUltiple opinions from state 
intermediate courts and federal appellate courts, to a 101 year old opinion from this Court all stand for the 
universally accepted truth that there must be evidence-proof beyond a reasonable doubt-to support a 
conviction. See, e.g., Syl. Pts. 1 and 3, Guthrie, 194 W. Va. at Syl. Pts. 1 and 3, 461 S.E.2d 163-69; Syl. 
Pts. 1-3, State v. Cummings, supra. That the burden of proof in a criminal conviction is "guilt beyond a 
reasonable doubt" is a bedrock principle of our constitution and so deeply ingrained in our society that 
this standard is frequently examined both in the legal system and in American popular culture. See, e.g., 
Law & Order: Special Victims Units: Reasonable Doubt (NBC Television Broadcast May 7, 2014); To 
Kill a Mockingbird (Universal Pictures 1962); American Crime Story: The People v. OJ Simpson (FX 
Apr. 5, 2016). 

12 



fact-finder could have found guilty beyond a reasonable doubt. ld at 668, 461 S.E.2d at 174. 

("[W)hen reviewing a conviction [on appeal), we may accept any adequate evidence, including 

circumstantial evidence, as support for the conviction. It is possible that we, as an appellate 

court, may have reached a different result if we had sat as jurors. However, [) it does not matter 

how we might have interpreted or weighed the evidence. Our function when reviewing the 

sufficiency of the evidence to support a criminal conviction is to examine the evidence admitted 

at trial to determine whether such evidence, if believed, is sufficient to convince a reasonable 

person of the defendant's guilt beyond a reasonable doubt."). 

A review of the underlying record confirms that there was sufficient evidence to convict 

Petitioner on all challenged counts.6 Petitioner admitted that he snorted a line of crystal meth just 

hours before the fatal accident; that the meth made him tired; that he typically felt the effects of 

meth for hours after consuming it; and that he drove the truck while tired because of the meth on 

the night of the accident. (E.g., App. at 897-903; 662; 906; 964). While Petitioner attempted to 

change his story at trial-claiming that the meth had not made him tired-the relative weight and 

credibility to give Petitioner's conflicting (and self-serving) statements was for the jury to 

decide. Guthrie, 194 W. Va. at Syi. Pt. 3,461 S.E.2d at 169; Syi. pt. 5, State v. Fleming, 237 W. 

Va. 44, 784 S.E.2d 743, 747 (2016) ("Credibility determinations are for a jury and not an 

6 Petitioner only challenges the evidence relating to his homicide convictions (four (4) Driving 
Under the Influence Causing Death and two (2) counts of Child Neglect Causing Death). (See Pet'r's 
Brief at 14-15). Insofar as he raises the same challenge to his remaining convictions-the misdemeanor 
offenses of reckless driving, failure to maintain a lane, and driving on a suspended license, second 
offense-the charges of reckless driving and failure to maintain the lanes are supported by the same 
evidence demonstrating that Petitioner was unfit to drive, chose to drive anyway, and drove off the road 
resulting in a fiery crash. As to the charge of driving on a suspended license, second offense, it was 
uncontested at trial through the testimony of Chief Deputy Baker that Petitioner's license was revoked at 
the time of the accident and that it had been previously revoked. (App. at 847). 
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appellate court.") (quoting Guthrie, 194 W. Va. at Syl. Pt. 3,461 S.E.2d at 169).7 The State also 

introduced evidence that Petitioner appeared to be under the influence of a substance based upon 

Paramedic Raines' testimony and the blood sample which revealed Petitioner had meth in his 

system at the time of the accident. CAppo at 793-94; 720-22). This is sufficient evidence to 

establish that Petitioner was under the influence of meth when the accident occurred-Petitioner 

admitted as much in his statement to the police. Given this evidence, it was reasonable (and, 

quite frankly, logical) for the jury to find that Petitioner's consumption of meth was the cause of 

the accident which resulted in the death of two adults and two children. 

While Petitioner contends that the State's argument below following trial was a case of 

post hoc ergo propter hoc-a logical fallacy that "temporal sequence proves causation"S

Petitioner's argument ignores his own statement that the meth made him tired and that he 

7And there was ample testimony at trial calling into question Petitioner's credibility: As discussed 
herein, he was not honest with the first responders and police regarding whether there were any 
passengers in the vehicle. He told police he took meth 1 12 to 2 hours before the accident and that it made 
him feel tired, but then, at trial, he claimed he took meth 2 to 3 hours before and that it did not make him 
tired. He also told police that he swerved out of the road but then testified at trial that he "drifted" into the 
emergency lane. 

8 Post hoc ergo propter hoc is Latin for "after this, therefore because ofthis." T.H. v. D.C., 620 F. 
Supp. 2d 86, 88 n.5 (D.D.C. 2009) (quoting Black's Law Dictionary). While Petitioner is correct to note 
that various courts have expressed concern with the application of this axiom in a variety of settings, it is 
entirely proper to infer that a given event caused a certain action where such inference is based upon 
circumstantial evidence (as is the case here). Indeed, Guthrie commands as much. Contrary to Petitioner'S 
assertions, this case does not involve a mere application of post hoc ergo propter hoc, and the cases 
Petitioner relies upon are inapposite to this matter. T.H., for example, involved a court's recognition that 
it was fallacious for a party to argue that an IEP caused a juvenile'S regression because the juvenile 
"regressed after [the IEP's] creation [ ] when there were other equally valid reasons for his regression." In 
Hays, the court remanded a DUI appeal with instructions that the administrative judge make a fact finding 
to determine whether a defendant's consent was obtained as a result of a police officer's improper 
coercion (Le., causation) as opposed to a lawful consent obtained some time after an improper comment 
was made (mere temporal proximity). Hays v. Driver & Motor Vehicle Servs. Div. (DMV), Div. ofDep't 
ofTransp., 228 Or. App. 689, 699, 209 P.3d 405, 411 (2009). These cases strongly suggest that temporal 
proximity-standing alone-may be insufficient to infer causation. But these cases do not conflict with 
Guthrie-which requires sufficient evidence to support a conviction. Such a determination can be based 
upon inferences and credibility determinations. While temporal proximity may not be sufficient standing 
alone, it is undeniably relevant (Petitioner could not have been convicted of DUI causing death while 
under the influence of meth if he consumed meth after the accident), and, when coupled with additional 
corroborating evidence (as is the case here), such evidence fully comports with Guthrie's standard. 
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purposefully ingested it to change how he was feeling (to allegedly counteract some Xanaxes). It 

also ignored the circumstantial evidence supporting causation: that the paramedic on the scene 

believed Petitioner was impaired; that two store clerks who saw him before the accident believed 

he was unusually confused (i.e., not in his right mind); and that he had meth in his system at the 

time of the accident. The evidence, viewed in context, is plainly sufficient to support his 

convictions. 

This is a far, far cry from an application of the Latin axiom ''post hoc ergo propter hoc" 

in cases like Christensen v. United States, an unpublished decade old opinion from the District 

Court of Utah that Petitioner relies upon in his brief. (Pet'r's Brief at 18) (citing Christensen v. 

United States, 2007 WL 146747 (D. Utah May 18, 2007)). There, the plaintiff had only a 

temporal relationship to support his theory of causation (that the installation of a water line by 

the defendant caused an accident). Christensen, 2007 WL 1467347 at *7. As the Christensen 

court observed, a temporal relationship, with no additional evidence, is generally not sufficient to 

prove causation. Id. As described above (and in footnote 8), there was more than mere "temporal 

proximity" in this case, including Petitioner's admission that the meth made him tired. For these 

reasons, there was sufficient evidence to support a conviction on all counts. Given Guthrie and 

its progeny-that a conviction may be upheld entirely on circumstantial evidence-it should go 

without saying that inferring causation based upon the evidence is entirely proper, so long as the 

evidence, reviewed in the light most favorable to the State on appeal, is sufficient to establish in 

the mind of any reasonable juror guilt beyond a reasonable doubt. Here, that was satisfied. 

B. The trial court's comments to the jury pool did not taint the venire. 

Petitioner argues that the court erred in declining to grant a mistrial because he allegedly 

was denied his right to a fair trial due to the trial court's comments to the jury before voir dire. 
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(Pet'r Brief at 9). He contends that the curative instruction was insufficient. (Pet'r Brief at 10). 

As discussed herein, the circuit court's comments did not taint the jury, and, even if they had, the 

court's curative instruction alleviated any concern of bias because there is a presumption that the 

jury will heed the instruction and there is absolutely no evidence to support Petitioner's 

complaint that the pool was tainted. Moreover, and critically, we-the parties and this Court

know, beyond a shadow of a doubt, that the jury was not prejudiced because every single juror 

told the trial court and the parties during voir dire that they would be fair and were not biased. 

(App. at 395,540,211-448). These affirmations were all made after the alleged tainting. 

It is well established that a trial court has "sound discretion" to declare a mistrial in a 

criminal case: "A trial court is empowered to exercise this discretion only when there is a 

'manifest necessity' for discharging the jury." State v. Williams, 172 W. Va. 295, 305 S.E.2d 251 

(1983).9 See also Hicks v. Ghaphery, 212 W. Va. 327, 336, 571 S.E.2d 317, 326 (2002) (noting 

that procedural rulings are generally reviewed for an ~'abuse of discretion" and upholding a trial 

court's decision to give a curative instruction rather than permit defense counsel to cross

examine an expert witness about prior malpractice actions). See generally Reed v. Wimmer, 195 

W. Va. 199, 206-07, 465 S.E.2d 199, 206-07 (1995) (a civil lawsuit where this Court observed 

that "[fJirst, and foremost, the decision to declare a mistrial is within the sound discretion of the 

trial court. It is reserved for the most egregious error that cannot be corrected by a curative 

9 This line of case law typically arises after a jury is empaneled, when double jeopardy has 
attached. Williams, 172 W. Va. at 304,305 S.E.2d at 260 (explaining that "a trial court's discharge of the 
jury without rendering a verdict has the effect of an acquittal of the accused and gives rise to a plea of 
double jeopardy."). Here, the jury was not yet empaneled; voir dire had not yet begun. As discussed 
herein, this fact weighs heavily in favor of (if it is not dispositive to) upholding the trial court's denial of 
Petitioner's request for a mistrial. 
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instruction.") (citing State v. Davis, 182 W. Va. 482, 388 S.E.2d 508 (1989)).10 Indeed, a circuit 

court's denial of a motion for mistrial is "protected by the parameters of sound discretion." 

Jones, 230 W. Va. at 702,742 S.E.2d at 118 (citing Davis, 182 W. Va. at Syl. pt. 8,388 S.E.2d 

at 509) ("The decision to declare a mistrial, discharge the jury, and order a new trial in a criminal 

case is a matter within the sound discretion of the trial court."), and State v. Thornton, 228 

W.Va. 449, 459, 720 S.E.2d 572, 582 (2011) (The grant or denial of a motion for a mistrial is 

reviewed under an abuse of discretion standard.)). 

When an issue occurs at trial that does not rise to the level of "manifest necessity" 

requiring a mistrial, a circuit court may give a curative instruction to the jury, and there is a 

presumption that the jury will follow such curative instruction. State v. Mahood, 227 W. Va. 258, 

264, 708 S.E.2d 322, 328 (2010) (per curiam) (citing and quoting Greer v. Miller, 483 U.S. 756, 

766 n. 8 (1987) ("We normally presume that a jury will follow an instruction to disregard 

inadmissible evidence inadvertently presented to it, unless there is an overwhelming probability 

that the jury will be unable to follow the court's instructions, and a strong likelihood that the 

effect of the evidence would be devastating to the defendant.")). 

Here, the parties reached a plea agreement on the morning of trial when the jury pool was 

in the courtroom awaiting voir dire. (App. at 153-59). Because of the agreement, the court 

informed the pool that a plea had been reached and indicated that the plea was reached, in part, 

because of the presence of 56 individuals (the pool) who were ready to decide Petitioner's fate. 

(Jd. at 158-62). After the plea fell through and the pool was recalled the next day, the circuit 

court reviewed its comments from the previous day and drafted a curative instruction to the pool. 

(Jd. at 177-78). The court told the entire pool: 

\0 While it is a civil case, Reed has been cited in criminal cases for the proposition that "[t]here is 
a presumption that curative instructions are effective." See State v. Jones, 230 W. Va. 692, 702, 742 
S.E.2d 108, 118 (20 l3). 
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The matter was set for trial yesterday, and the jury panel was summoned to be 
here. At the start of the trial the parties announced to the Court they had reached a 
plea agreement. Pursuant to this announcement, the Court released the jury panel. 
The plea agreement ultimately did not take place, which brings us back here 
today. The fact that there were plea negotiations, a tentative plea agreement 
that did not take place, and anything this Court might have stated upon 
releasing the jury shall not be considered at any time by this jury panel, nor 
jury as evidence, and shall not be viewed in reaching any decisions on this 
matter. 

(ld. at 186-87) (emphasis added). 

After denying Petitioner's motion for a mistrial, the court invited the parties to explore 

any concerns they had with bias or tainting during voir dire. (ld. at 177-87). Given this 

instruction, the presumption that it was followed, the opportunity for counsel to engage in 

extensive voir dire to ferret out any potential biases, and absolutely no evidence to support 

Petitioner's claim that the jury was somehow tainted, his claim is without merit. 

In other words, even if the curative instruction, standing alone, was insufficient, the jury 

was not biased against Petitioner because voir dire occurred after the alleged improper 

comments by the court, and, during voir dire, each juror indicated he or she would be fair and 

impartial. The timing and context in which this alleged issue arose is important. Consider, for 

instance, if the trial court's comments had been made halfway through trial. If that had been the 

case, there might be a colorable argument of jury tainting because, absent leave of the court, the 

parties (namely, the defense) would be unable to gauge whether such comments impacted the 

jury. But, fortunately, that is not what happened in this case. The alleged unfair comment 

occurred before voir dire, at a time when Petitioner indicated his desire to enter a plea and the 

trial court simply wanted to let the jury pool know that their time had not been wasted. 

Petitioner's concern that the jury might have been tainted was cured through the voir dire 

process, when each juror indicated that he or she was not biased against him. 

Simply put, the combination of the curative instruction, the court's invitation for the 
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parties to explore this issue on voir dire, and each individual juror's affinnation that he or she 

would be impartial, compels the conclusion that the jury was not tainted. Thus, because the court 

gave a curative instruction and pennitted extensive voir dire to uncover any potential prejudices 

and because every juror answered, unequivocally, that he or she would be fair and impartial, 

Petitioner's claim must fail. 

CONCLUSION 

For these reasons, Petitioner's convictions and sentences should be affinned; his 

requested relief should be denied in full. 

Respectfully Submitted, 

STATE OF WEST VIRGINIA, 

By counsel, 

PATRICK MORRISEY 
ATTO Y E ERAL 

o on L. M wen, II 
Assistant Attorney General 
812 Quarrier Street, 6th Floor 
Charleston, WV 25301 
Telephone: (304) 558-5830 
Email: Gordon.L.Mowen@wvago.gov 
State Bar No. 12277 
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