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Summary ofArguments: 

(i) 	 The State's response provides, at most, grounds that are arguably sufficient 
to prove causation, temporally remote, between defendant Thompson's 
admitted use of methamphetamine and the resulting accident, but the State 
provides no grounds to establish that, at the time of the accident, defendant 
Thompson was "under the influence of a controlled substance" except for 
the conjecture and speculation ofclerks in a store regarding the defendant's 
preceding confusion over diaper sizes and a paramedic's observation of a 
person being treated for a shattered spleen, four broken ribs, a broken nose, 
a broken collar bone, and broken teeth; and 

(ii) 	 The State's response indicates that a curative instruction suffices to remove 
the taint of the jury pool's impartiality caused by the judge's remarks, but 
this fails to recognize the insidious nature of the taint; i.e., the Court itself 
was not neutral on the choice of the defendant to plead which makes any 
expectation regarding the jury's eventual impartiality unrealistic. 

Argument: 

1. 	 The State's response to the issue of the sufficiency of evidence on the 
conviction of "driving under the influence, contributing cause to a fatality" 
was to address the issue ofthe temporal causation related to the 
defendant's drug usage and not the requirement that, at the time of the 
accident, the defendant was "under the influence." ..................................... 1 

2. 	 The presiding judge's remarks made clear to the jury pool that the Court 
felt a plea agreement was the defendant's only acceptable resolution of the 
matter, which lack ofneutrality on the part of the Court irremediably 
tainted the jury pool. .................................................................................... 3 
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SUMMARY OF ARGUMENT 

For its reply to the State's responsive arguments, defendant Thompson states: 

r 

(i) 	 The State's response provides, at most, grounds that are arguably sufficient to prove 
causation, temporally remote, between defendant Thompson's admitted use of 
methamphetamine and the resulting accident, but the State provides no grounds to 
establish that, at the time of the accident, defendant Thompson was "under the 
influence of a controlled substance" except for the conjecture and speculation of 
clerks in a store regarding the defendant's preceding confusion over diaper sizes 
and a paramedic's observation ofa person being treated for a shattered spleen, four 
broken ribs, a broken nose, a broken collar bone, and broken teeth; and 

(ii) 	 The State's response indicates that a curative instruction suffices to remove the taint 
of the jury pool's impartiality caused by the judge's remarks, but this fails to 
recognize the insidious nature of the taint; i.e., the Court itself was not neutral on 
the choice of the defendant to plead which makes any expectation regarding the 
jury's eventual impartiality unrealistic. 

ARGUMENT 

1. 	 The State's response to the issue of the sufficiency of evidence on the conviction of 
"driving under the influence, contributing cause to a fatality" was to address the issue of 
the temporal causation related to the defendant's drug usage and not the requirement 
that, at the time of the accident, the defendant was "under the influence." 

The syllogism presented by the State on the issue of the conviction on the charge of 

"driving under the influence, contributing cause to a fatality" ("DUIICCF") was: 

". .. he snorted a line of crystal meth just hours before the fatal 
accident; ... the meth made him tired; ... he typically felt the effects 
ofmeth for hours after consuming it; and ... he drove the truck while 
tired because of the meth ...." 

(Respondent's Brief, p. 13,11. 11-13). DUIICCF has the following elements which are pertinent 

to analyzing the sufficiency of the evidence: 

(i) 	 "the defendant .. , drove a vehicle in this state .. , while under 

the influence ofany controlled substance ... ; [and] 
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(ii) "proximately caused the deaths of [identified persons]. 

(A.R. pp. 1026 - 27)[italics added for emphasis]. Accordingly, the evidence had to establish that, 

using reason, the defendant was, beyond a reasonable doubt, (1) driving under the influence; and 

(2) his resulting actions proximately caused the deaths. 

At most, the State establishes a causation between the accident and the defendant's 

ingestion of methamphetamine "hours" before the accident in that the defendant used drugs, 

experienced the effects, became tired, and then drove. However, this establishes nothing more 

than a remote temporal link between the use of the drug and the eventual accident. 

Arguably, this may satisfy the "CCF" prong, but it does not satisfy the "DU1" prong. While 

tired when he drove, what is the evidence that he was, at the time of the accident, "under the 

influence" of the drug he had ingested "hours" before the accident? See, e.g., Head v. State, 303 

Ga. App. 475 (Ga. Ct. Appeals 20 1 O)("[l]t is not sufficient to show merely that Head was driving 

after having ingested, at some point in time, alprazolam and cocaine ... rather the state must prove 

that Head was a less safe driver as a result ofbeing under the influence of' the drugs.) Restated, 

at the time of the accident, what was the actively operating effects of the drug that rendered the 

defendant Thompson unable to operate, safely, a motor vehicle? 1 

No forensic evidence exists because the State's expert tested only for a "detectable" amount 

and admitted no conclusions could be drawn regarding influence or impairment.2 Store clerks 

testified regarding the defendant's prior confusion, purportedly, over diaper sizes, but only 

1 Indeed, the State may have stated sufficient evidence to support a finding that the defendant was reckless in driving 
after becoming tired which would have supported a conviction of negligent homicide, but the challenged conviction 
is on the more serious DUVCCF charge. 
2 The detectable level was substantially below levels deemed to cause impairment. The original brief recites, at page 
17, federal levels that are twenty times this amount. States that have established actual levels giving rise to presumed 
impairment due to use of methamphetamine have substantially higher thresholds. See, e.g., Virginia Code Ann. § 
18.2-266 (100 nglml- four times higher); Ohio Rev. St. § 4511.19(A)G)(ix) (100 nglml- four times higher); and 
Nevada Rev. st. 484C.II0(3)(i)(100 nglml- four times higher). 
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conjecture and speculation ties this to being drug-addled. After the accident, a paramedic 

expressed some opinion regarding the behavior ofa person who was just in a serious accident and 

who was seriously injured. Again, only conjecture and speculation ties this to "being under the 

influence. " 

The trial of this matter was completely devoid of any testimony regarding how the 

defendant would have been impaired with only a detectable amount of amphetamine in his blood 

stream. Indeed, the State's expert witness declined to proffer such testimony. 

Simply, the evidence in the light most favorable to the prosecution only established the use 

of a drug before the accident and the defendant's resulting tiredness. But the tiredness was an 

independently operating factor and not an active influence of the drug ingested hours before the 

accident. No evidence exists that would permit, reasonably, a conclusion beyond a doubt that the 

defendant Thompson remained under the direct influence of the previously ingested 

methamphetamine at the time of the vehicle accident. 

Because being under the "influence ofa controlled substance" is an element ofthe offense, 

the evidence was insufficient to convict defendant Thompson on the charge ofDUVCCF. 

2. 	 The presiding judge's remarks made clear to the jury pool that the Court felt a plea 
agreement was the defendant's only acceptable resolution of the matter, which lack of 
neutrality on the part of the Court irremediably tainted the jury pool. 

The jury pool was informed before the trial commenced that: 

The fact that he knew there was 56 people sitting out here waiting 
to make a decision on his guilt and innocence I'm sure weighed 
heavily on his mind and ultimately caused him to decide to accept 
the plea agreement that the State had offered .... Don't think you 
didn't do anything. There was not a plea agreement this morning at 
9:00 a.m. The fact that he knew that there was 56 people out here 
waiting to decide his fate I think is what caused him to change his 
mind and decide to accept the agreement. 
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(A.R., p. 1316,11.14-18; p. 1317,11.3-8). By itself, the knowledge on the part of the jurors that 

the defendant was willing to plead guilty to charges should have resulted in the release of these 

jurors and the call ofa new pool. See, e.g., Blue v. State, 64 S.W.3d 672,673 (15t Dist. Ct. Appeals, 

Texas 2001)(The judge explained delay in trial was attributable to plea negotiations which 

"imparted information to the venire that tainted the presumption of innocence, adversely affecting 

appellant's right to a fair trial" and precluded a finding that, beyond a reasonable doubt, the trial 

court's error did not contribute to appellant's conviction.) 

While jurors may admirably declare the willingness to remain impartial, the jurors cannot 

be expected to remain impassive in the face of multiple casualties for which the defendant was 

willing to admit guilt before the trial started. 

In addition, however, the Court's expressed perceptions regarding the case irremediably 

tainted the jury pool. While stating, "I can't really tell you much about the case," the presiding 

judge then stated: 

[H]e probably did everyone a favor by doing the plea. It was a pretty 
tragic case. 

(A.R., p. 1316, 11. 19 - 21). The judge repeated this sentiment moments later, again stating: 

Like I said, I think he did the jury pool a favor, because like I said 
it was a pretty tragic case with some children involved. 

(A.R. p. 1317,11.9 - 11)[boldface added for emphasis]. The presiding judge was expressing his 

opinion, his judgment, his perception, and his agreement with the resolution of the case by 

defendant Thompson's admission of guilt. Implicit, if not explicit, in these statements is the 

Court's belief that the defendant Thompson would be found guilty by the jury and his plea avoided 

this waste oftheir time. How could jurors really be expected to remain impartial in the face of the 

presiding judge's expressly stated personal perceptions of the matter? 
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At the very least, the Court's personal assessment of the matter had to engender hostility 

toward defendant Thompson for reneging on his "favor" to them and requiring them to sit through 

the recounting of tragic events. While on "day one" the jurors might express a commitment to 

fairness, by "day four" the jurors may very well have been angry at the defendant Thompson for 

making them sit through a trial, especially in light ofthe Court's remarks that the defendant's plea 

to relieve them of this onerous duty was the right thing to have done. 

This Court has recognized that: 

[J]uror annoyance or anger at a criminal defendant (about an entirely 
irrelevant matter) has the inherent potential to improperly affect 
juror deliberations - by making it harder for jurors to view and 
weigh the evidence impartially, and to scrupulously afford the 
defendant the benefit of such difficult-to-apply principles as the 
presumption of innocence and the prosecution's burden of proof 
beyond a reasonable doubt. 

State v. Keaton, 215 W. Va. 376, 383, 599 S.E.2d 799, 806 (2004). In Keaton, the juror knew 

from a conversation with the presiding judge that the defendant's insistence on a twelve-person 

jury, rather than an eleven-person jury, was the reason she would have to reschedule her oral 

surgery. The potential hostility arising out of this inconvenience tainted the resulting verdict and 

required a new trial. In this matter, every juror and every prospective juror knew the defendant 

was putting them through the rigors of a trial even though the defendant had effectively admitted 

guilt. 

Finally, the point must be emphasized that, because the remarks to the jury necessitated 

an effort to ensure the defendant Thompson's constitutional right to an impartial jury, the State 

must establish that the error in the proceedings was rendered "hannless beyond a reasonable 

doubt." Keaton, id. The insidious nature of the taint, Le., arising out of the Court's lack of 

neutrality regarding the defendant's decision, makes this an impossible task. 
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For these reasons, the appeal should be granted and a new trial afforded to the defendant. 

Respectfully submitted, 

FRANK THOMPSON 
By Counsel 

~ 
DanaF. Eddy 
Executive Director 
W.Va. BarNo. 8484 
Appellate Counsel 
Public Defender Services 
Appellate Advocacy Division 
One Players Club Drive, Suite 301 
Charleston, W . Va. 25311 
Phone: 304-558-3905 
Fax: 304-558-1098 
Dana.F .Eddy@wv.gov 

Counsel for Petitioner 
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