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ASSIGNMENTS OF ERROR 

A. 	There was insufficient evidence to prove the Petitioner 
was under the influence of a controlled substance and 
such influence contributed to the deaths in the accident 
in this case. 

B. The Circuit Court's comments to the jury venire 
irrevocably tainted the jury venire and it constituted a 
denial of the Petitioner's constitutional rights to an 
unbiased jury when the petit jurywas selected from the 
biasedjury venire. 

STATEMENT OF THE CASE 

On September 18,2014, the Petitioner, along with Nathaniel Thompson (a minor 

and the Petitioner's son), Alyssa Bowman (a minor under the Petitioner's care, custody, 

and control),l Rebecca Bias, and Betty Holstein, went to visit Betty's brother (Justin), 

whom Rebecca had been seeing for several months. A.R. 962. While there, the Petitioner 

began to experience some fatigue from waking up at 7:00 a.m. A.R. 964. Justin gave the 

Petitioner a "small line of crystal meth," AR. 963. Although not a regular user, the 

Petitioner testified that on the occasions when he did use methamphetamine, it made him 

more alert. AR. 964. The Petitioner testified the line had the desired effect of "bring[ing] 

him up[,]" A.R. 965, but that he remained tired. AR. 965.2 

The State also produced testimony that after the Petitioner had consumed the 

methamphetamine he went to a convenience store to buy some diapers. AR. 825. The 

1Betty was referred to in the transcript as the Petitioner's common-law wife. A.R. 963. The 
Petitioner stipulated at trial that Nathaniel was the couple's natural born son whose birthdate was 
October 24, 2012. A.R. 844. The Petitioner further stipulated that Alyssa Bowman was born on 
December 8, 2008. A.R. 844. The Petitioner additionally stipulated that as of September 19, 2014 
(the date of the accident), the minors were under the Petitioner's care, custody, and control. A.R. 
844. 

2The Petitioner also stated in his March 26, 2015 statement that he had consumed three Xanax. 
A.R. 1343. 
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Petitioner arrived at between 9:30 and 9:45 p.m. on September 18,2014. A.R. 824. Donna 

Tacket, a clerk on duty that evening, testified the Petitioner appeared to be confused as to 

the kind of diapers he wished to purchase. AR. 825. The Petitioner testified in 

explanation that the store did not have the brand he normally bought and, therefore, he 

was unsure of what size to buy since different brands may fit differently. A.R. 966. Ms. 

Tackett agreed on cross-examination that if a patron was used to using a certain brand of 

diaper, and the store did not carry that particular brand, that the patron might take some 

time to decide which diapers to buy. AR. 828. Moreover, Dawnya Mullins, the other clerk 

in the store that night admitted that was not necessarily unusual that if a person were not 

familiar with the diaper brands on sale that it might take some time to decide which 

diapers to purchase. A.R. 833. Furthermore, Ms. Mullins also admitted that on that night 

the Petitioner was not staggering in a drunken or intoxicated state. A.R. 834. Finally, the 

Petitioner testified without contradiction that he also purchased a pack of cigarettes, a 

bag of chips, a candy bar, and pumped $20 in gas that night at the store without incident. 

AR. 967. 

The Petitioner returned to Justin's. A.R. 967. The Petitioner testified, without 

contradiction, that while returning to Newport from Justin's it was somewhat foggy. A.R. 

968. According to the Petitioner, while coming around a curve, Rebecca cried out for him 

to avoid hitting several deer just as the four deer wondered in the road. A.R. 968. The 

Petitioner drifted into the emergency lane to avoid the deer, which was the last thing the 

Petitioner remembered until he woke up outside of the car trying to unsuccessfully stand 

up. AR. 968-69. The Petitioner testified that he was ejected from the truck and suffered 

a shattered spleen, four broken ribs, a broken nose, a broken collar bone and a number of 

broken teeth that all had to be removed to prevent infection. A.R. 969. Nathaniel, Alyssa, 
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Rebecca, and Betty were killed in the accident, which occurred after midnight on 

September 19. A.R. 310. 

The Petitioner's blood was drawn by virtue of a search warrant. A.R. 1292-1293. 

According to State Police Toxicologist Erin Spearen who tested the Petitioner's blood3 

(and who the circuit court accepted as an expert in toxicology, A.R. 782), because West 

Virginia does not impose a per se limit on driving with a controlled substance (that is, 

West Virginia does not prohibit driving with a particular level of methamphetamine in 

the system), she does not test any blood samples to obtain a true reading; rather, she 

merely tests to determine if there is a detectible level of methamphetamine in the sample, 

which by West Virginia State Police Standards is an amount of 25 nanograms per 

milliliter. A.R. 793.4 Ms. Spearen found the requisite 25 ng/miL of methamphetamine in 

the Petitioner's blood. A.R. 794. Moreover, and crucially however, Ms. Spearen testified 

that she "[could]not make a determination as to whether [the Petitioner] was impaired or 

not[.]" A.R. 806. And while the Petitioner gave a statement that the methamphetamine 

he took made him drowsy, A.R. 1343, he testified at trial that he made a mistake in this 

assessment. A.R. 990-991. 

3Ms. Spearen testified that the drugs she tested for are contained in the West Virginia State Police 
Toxicology Drug Panel. AR. 788. Under this drug panel, she tests for amphetamine type 
compounds, benzodiazepine type compounds, cocaine type compounds, and opiate type 
compounds. AR. 788. The only drug for which the Petitioner tested positive was 
methamphetamine. AR. 792. 

4Ms. Spearen testified that the reason she does not provide specific levels in her report "is because 
that would have required additional validation studies to be performed, and due to the fact that 
West Virginia State Code does not require there to be levels to prove intoxication, those validation 
studies were not performed." AR. 795. Ms. Spearen further explained that she is currently "the 
only toxicologist in the State of West Virginia that can perform this type oftesting, and [she has] 
an Boo-case backlog, and at this time [she] just [does not] have the additional time and weeks to 
devote to doing the validation studies in order to provide levels in the report." AR. 795. 
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Further, Kanawha County Sheriffs Office Sergeant Dan Waller was accepted by the 

circuit court as an expert in accident reconstruction. A.R. 862. According to Sergeant 

Waller, there was no evidence the Petitioner was speeding, A.R. 880, nor was there any 

indication of improper driving, other than the truck leaving the road. A.R. 891. 

The Petitioner was charged with four counts of Driving under the Influence, 

Contributing Cause to a Fatality, two counts of Child Neglect Resulting in Death, Four 

Counts of Negligent Homicide, one count of Reckless Driving, one count of Driving on a 

Suspended License (second offense), and one Count of Failure to Maintain Lane ofTravel. 

A.R. 1271-1285. 

On the morning of trial, the Petitioner indicated he would accept a plea agreement. 

A.R. 158. The following exchange occurred: 

THE COURT: ... But it's your desire as you sit here today to enter 
this agreement and plead guilty to six separate felonies; is that correct? 

THE DEFENDANT: No, I really wasn't ready to make a decision yet. 
I mean, that's a big decision to make. 

THE COURT: It's a big decision to make, but you either make the 
decision now, or 12 jurors sitting out there are going to make a decision. 

THE DEFENDANT: I guess I'll take the plea. I'm kind of forced into 
it. 

THE COURT: Let me inquire into that. What do you mean being 
forced into it? 

THE DEFENDANT: I'm kind of being rushed into this too. 

THE COURT: You're not being rushed, Mr. Thompson. There's no 
way I can say that you're being rushed in any way. This matter has been set 
down for trial. It's been set down - this is the third trial date I believe we've 
had in it. I granted a continuance the last time. I gave you thirty-some days, 
I think-

THE DEFENDANT: I didn't ask for a continuance. 
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THE COURT: What's that? 

THE DEFENDANT: 1 said 1 didn't ask for no continuance. 

THE COURT: Your attorney did. 1 mean, I'm ready to go forward 
with the trial. We've got 56 jurors out there, and we're going to start picking 
them. 

THE DEFENDANT: I'll take the plea. 

THE COURT: You're doing this - you think you've had enough time 
to make this decision? You were indicted back in - almost a year ago. 

THE DEFENDANT: But 1 just got offered a plea a week and a half 
ago. 

THE COURT: 1 understand. I'm not going to give you any more days, 
we either start picking a jury today, or -

THE DEFENDANT: I'll take a plea - 1 mean. 

A.R.159. 

The circuit court then told the parties that it was going to inform the jurors "what 

they were here for." A.R. 161. The circuit court then told the jury venire: 

1 want to say even though you all didn't do anything, you really did a 
lot. The fact that he knew there was 56 [sic] people sitting out here waiting 
to make a decision on his guilt or innocence I'm sure weighed heavily on his 
mind and ultimately caused him to decide to accept the plea agreement that 
the State had offered. 

A.R. 161. The court continued, "I really can't tell you much more about the case but he 

probably did everyone a favor by doing the plea. It was a pretty tragic case." A.R. 161. The 

court went on, "Don't think you didn't do anything. There was not a plea this morning at 

9:00 a.m. The fact that he knew there was [sic] 56 people out here waiting to decide his 

fate 1 think is what caused him to change his mind and decide to accept the agreement." 

A.R. 161. The court then reiterated, "Like 1 said, 1 think he did - 1 think he did the jury 
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pool a favor, because like I said it was a pretty tragic case with some children involved." 

A.R. 161. The court then released the venire for the day. A.R. 161-162. 

Upon returning from releasing the venire, the circuit court was informed the 

Petitioner had decided withdraw his guilty plea and go to trial. A.R. 162. The circuit court 

then placed upon the record the following, "I need to place this on the record. I did release 

the jury, I gave them the name of the defendant and told them what the charges were. I 

did not say anything else. I don't know if I did anything to prejudice the jury, but I would 

have said that anyway at the start of the trial." A.R. 162. 

The next day, the Petitioner moved for a mistrial, A.R. 178, which the circuit court 

refused. A.R. 179. Instead the circuit court instructed the jury: 

All right. Ladies and gentlemen ofthe jury, this is the case of the State 
of West Virginia vs. Frank Thompson. Case number 15-F-95. 

The matter was set for trial yesterday, and the jury panel was 
summonsed to be here. At the start of the trial the parties announced to the 
Court they had reached a plea agreement. Pursuant to this announcement, 
the Court released the jury panel. The plea agreement ultimately did not 
take place, which brings us back here today. 

The fact that there were plea negotiations, a tentative plea agreement 
that did not take place, and anything this Court might have stated upon 
releasing the jury shall not be considered at any time by this jury panel, nor 
jury as evidence, and shall not be viewed in State v. Frank Thompson in 
reaching any decisions on this matter. 

A.R. 186-187. 

After trial, the jury found the Petitioner guilty of: (1) the four counts of Driving 

under the Influence, Contributing Cause to a Fatality, (2) the two counts ofChild Neglect 

Resulting in Death, (3) Reckless Driving, (4) Driving on a Suspended License (second 

offense), and (4) Failure to Maintain Lane of Travel. A.R. 1321. 
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The State instituted a recidivist proceeding, A.R. 1323, resulting in a jury finding 

that the Petitioner had twice before been convicted of felony offenses, i.e., Breaking and 

Entering and Intent to Distribute a Controlled Substance to wit, Cocaine. A.R. 1328. 

After the recidivist proceeding, the circuit court imposed the following sentence: 

(1) a Life Sentence upon the Petitioner for his conviction under Count I of the indictment, 

Driving under the Influence, Contributing Cause to a Fatality, (2) sentences of 2 to 10 

years on Counts 2, 3, and 4 (each concurrent to Count 1), i.e., Driving under the Influence, 

Contributing Cause to a Fatality, (3) a sentence of 3 to 15 years on Child Neglect Resulting 

in Death (consecutive to Counts 1 through 4); (4) a sentence of 3 to 15 years on the other 

Child Neglect Resulting in Death (consecutive to Counts 1 through 4), and (5) imposition 

of the minimum fines for the remaining misdemeanor moving violations. A.R. 1337-1339. 

SUMMARY OF ARGUMENT 

A. 	There was insufficient evidence to prove the Petitioner 
was under the influence of a controlled substance and 
such influence contributed to the deaths in the accident 
in this case. 

Where the State fails to prove anyone or more of the essential elements of a 

criminal offense beyond a reasonable doubt, this Court is obligated to vacate the 

conviction. Syl. Pt. 3, State v. Garcia, 140 W. Va. 185, 83 S.E.2d 528 (1954) ("A verdict of 

guilty in a criminal case which is not supported by the evidence will be set aside."). 

Sufficient evidence to prove guilt "cannot be based on surmise, speculation, suspicion, 

conjecture, or probability alone." 41 C.J.S. Homicide § 453. 

The gravamen of the defense below was that there was not sufficient evidence to 

prove the Petitioner was either under the influence of a controlled substance 

(methamphetamine) or that the controlled substance caused the car accident. In this case, 
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the State produced no evidence the Petitioner had any more than 25 ng/miL of 

methamphetamine in his system. The State's own toxicology witness testified she could 

not opine whether the methamphetamine impaired the Petitioner. The State's accident 

reconstructionist also testified there was no evidence the Petitioner was speeding nor was 

there any indication of improper driving by the Petitioner, other than the truck leaving 

the road. The State adduced evidence from two convenience court clerks that the 

Petitioner was confused when buying diapers, but each clerk then admitted that given the 

circumstances, such confusion was understandable. And, the Petitioner testified under 

oath and without contradiction that he also purchased a pack of cigarettes, a bag of chips, 

a candy bar, and pumped $20 in gas that night at the store. At best the State could point 

to the Petitioner's statement that the methamphetamine made him tired, but the 

Petitioner-under oath-explained that that statement was in error. 

Finally, the State argued the jury could infer the mere ingestion of 

methamphetamine caused the accident. A.R. 913-914. However, "[p]roof of mere 

sequence is not sufficient to establish consequence or causal sequence." Bussmann Mfg. 

Co. v. N.L.R.B., 111 F.2d 783, 787 (8th Cir. 1940). The State's position on causation 

amounts to post hoc, ergo propter hoc, the logical fallacy that temporal sequence proves 

causation. San Francisco v. Wendy's Int'l, Inc., 221 W. Va. 734, 756, 656 S.E.2d 485, 507 

(2007) (citation omitted) (Benjamin, J., dissenting) ('''Inferring causation from the 

timing is an example ofthe classical logical fallacy, post hoc, ergo propter hoc-it is illogical 

to infer that event A caused condition B because A preceded B."'). Post hoc, ergo propter 

hoc has been almost universally rejected by the judicial system as a proof of causation. 

"Courts ... have universally rejected the notion ofpost hoc ergo propter hoc as a basis for 

proving causation." Christensen v. United States, No. 2:05CV55DAK, 2007 WL 1467347, 
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at *7 (D. Utah May 18, 2007), affd, 288 F. App'x 445 (10th Cir. 2008). See also Jones v. 

McNaughton Co., No. 105 MDA 2015, 2015 WL 8804277, at *9 (Pa. Super. Ct. Dec. 15, 

2015) ("the inference that B follows A because A caused B, [is] a proposition consistently 

rejected by the courts."), appeal denied, 138 A.3d 5 (Pa. 2016). 

The State produced insufficient evidence the Petitioner was under the influence of 

methamphetamine or that, if such an influence existed, such influence caused the 

accident. The Petitioner's DUI causing death convictions and child neglect convictions 

should be vacated for lack of sufficient evidence. 

B. 	The Circuit Court's comments to the jury venire 
irrevocably tainted the jury venire and it constituted a 
denial of the Petitioner's constitutional rights to an 
unbiased jury when the petit jury was selected from the 
biased jury pool. 

Trial judges must be scrupulously fair to both sides in a trial and avoid any statements 

or conduct that might lead jurors to conclude the judge has reached an opinion on the 

defendant's guilt or innocence. Any such statements or conduct that discloses the judge's 

predisposition toward the defendant is grounds for a mistrial. And ifno mistrial is granted 

under such circumstances, a reversal of the conviction is mandated: 

The trial judge in a criminal trial must consistently be aware that he 
occupies a unique position in the minds of the jurors and is capable, because 
of his position, ofunduly influencing jurors in the discharge of their duty as 
triers of the facts. This Court has consistently required trial judges not to 
intimate an opinion on any fact in issue in any manner. In criminal cases, 
we have frequently held that conduct of the trial judge which indicates his 
opinion on any material matter will result in a guilty verdict being set aside 
and a new trial awarded. 

Syl. Pt. 4, State v. Wotring, 167 W. Va. 104, 279 S.E.2d 182 (1981). Here the circuit court 

informed the jury venire that the Petitioner had chosen to plead guilty implying that the 

Petitioner did not wish to have his guilt or innocence judged by a jury. The circuit court 
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also told the jury that the Petitioner was doing the jury a favor by pleading guilty given 

the tragic facts of the case. The judge's comments irrevocably tainted the jury pool. And 

it is of no moment that the judge gave a curative instruction since this is one ofthose rare 

situations where a curative instruction was insufficient to dissipate the taint. 

While jurors are presumed to follow their instructions, this rule is more a matter 

of practicalities than of indisputable certitude. There are simply times when a curative 

instruction is insufficient to dissipate the taint a trial judge's impermissible comments my 

work upon the jury. Here, the trial judge implied to the jury that the Petitioner is guilty 

and did not wish to face a trial and that a trial would be doing a disservice to the jury itself. 

This is one of those rare situations where the judge cannot unring the bell. The Petitioner 

is entitled to a new trial. 

STATEMENT REGARDING 
ORAL ARGUMENT AND DECISION 

This case presents a significant question of sufficiency of the evidence to sustain 

the Petitioner's convictions. This warrants argument under Revised Rule of Appellate 

Procedure 19(a)(3). This case also involves application in principles of settled law which 

calls for an argument under Revised Rule of Appellate Procedure 19(a)(1). Because this 

case asks this Court to reverse a conviction, and hence to reverse a circuit court, a signed 

opinion is called for. See id. 21(d) ("A memorandum decision reversing the decision of a 

circuit court should be issued in limited circumstances."). 

ARGUMENT 

A. 	There was insufficient evidence to prove the Petitioner 
was under the influence of a controlled substance and 
such influence contributed to the deaths in the accident 
in this case. 

10 



Standard of Review 

"We have long held that '[t]he trial court's disposition of a motion for judgment of 

acquittal is subject to ... de novo review[.]'" State v. Smith, No. 14-0433, 2015 WL 

3388353, at *2 (W. Va. May 15, 2015) (Memorandum Decision) (quoting State v. LaRock, 

196 W. Va. 294, 304, 470 S.E.2d 613,623 (1996)). 

"In the order to sustain a conviction, the State must prove every essential element 

of the crime charged beyond a reasonable doubt." State v. Breeden, 174 W. Va. 705, 707, 

329 S.E.2d 71, 73 (1985) (per curiam). Thus, "[a] verdict ofguilty in a criminal case, which 

is without sufficient evidence to support it, will be set aside by the appellate court." Syl. 

Pt. 6, State v. Hudson, 128 W. Va. 655, 37 S.E.2d 553 (1946). Because the State produced 

insufficient evidence the Petitioner was under the influence of a controlled substance at 

the time of the accident, the P~titioner is entitled to have his conviction vacated. 

West Virginia follows the Jackson v. Virginia standard to test sufficiency of the 

evidence claims. See State v. LaRock, 196 W. Va. 294, 303, 470 S.E.2d 613, 622 (1996); 

State v. Boyd, 238 W. Va. 420, 429 n.12 796 S.E.2d 207, 216 n.12 (2017). Under Jackson, 

an appellate court's function "when reviewing the sufficiency of the evidence to support a 

criminal conviction is to examine the evidence admitted at trial to determine whether 

such evidence, if believed, is sufficient to convince a reasonable person ofthe defendant's 

guilt beyond a reasonable doubt." Syl. Pt. 1, in part, State v. Guthrie, 194 W. Va. 657,461 

S.E.2d 163 (1995). "Thus, the relevant inquiry is whether, after viewing the evidence in 

the light most favorable to the prosecution, any rational trier of fact could have found the 

essential elements of the crime proved beyond a reasonable doubt." Id. (emphasis in 

original). 
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An appellate court must review all the evidence, whether direct or 
circumstantial, in the light most favorable to the prosecution and must 
credit all inferences and credibility assessments that the jury might have 
drawn in favor of the prosecution. The evidence need not be inconsistent 
with every conclusion save that of guilt so long as the jury can find guilt 
beyond a reasonable doubt. Credibility determinations are for a jury and not 
an appellate court. Finally, a jury verdict should be set aside only when the 
record contains no evidence, regardless of how it is weighed, from which the 
jury could find guilt beyond a reasonable doubt. 

Syl. Pt. 3, in part, State v. Guthrie, 194 W. Va. 657, 461 S.E.2d 163 (1995). 

A court does not, "however, fulfill [its] duty through rote incantation of these 

principles followed by summary affirmance." United States v. Long, 905 F.2d 1572,1576 

(D.C. Cir. 1990). The Jackson standard is not toothless, Powell v. United States, 916 A.2d 

890, 894 (D.C. 2006), and "it is not a rubber stamp." Swinton v. United States, 902 A.2d 

772, 776 n.6 (D.C. 2006). "[I]f we are to be faithful to the constitutional requirement that 

no person may be convicted unless the Government has proven guilt beyond a reasonable 

doubt, we must take seriously our obligation to assess the record to determine, as Jackson 

instructs, whether a jury could reasonably find guilt beyond a reasonable doubt." United 

States v. Clark, 740 F.3d 808,811 (2d Cir. 2014) (emphasis in original). In other words, 

while the Jackson test may be heavy, it is not insurmountable. State v. Jason H., 215 W. 

Va. 439,448,599 S.E.2d 862, 871 (2004) (Davis, J., dissenting). See also United States 

v. Cassese, 428 F.3d 92, 98 (2d Cir. 2005) ("the defendant's heavy burden is not 

insurmountable."); United States v. Saulter, 60 F.3d 270, 275 (7th Cir. 1995) ("This 

standard places a heavy, although not insurmountable, burden on a defendant 

challenging the sufficiency of the evidence.").5 

5See, e.g., State v. Cummings, 220 W. Va. 433, 647 S.E.2d 869 (2007) (case reversed for 
insufficient evidence); State v. Green, 220 W. Va. 300, 647 S.E.2d 736 (2007) (same); State v. 
Cook, 204 W.Va. 591, 515 S.E.2d 127 (1999) (same); Evans-Smith v. Taylor, 19 F.3d 899 (4th Cir. 
1994) (same); United States v. Shaver, 651 F.2d 236 (4th Cir. 1981) (same). See also State v. Chic
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Consistent with its constitutional responsibilities, "[iJf there is no evidence to 

support the verdict ... this court will not hesitate to reverse the action ofthe lower court." 

State v. Chafin, 78 W. Va. 140, 88 S.E. 657, 658 (1916); Syl. Pt. 6, State v. Hudson, 128 

W. Va. 655, 656, 37 S.E.2d 553, 554 (1946) ("A verdict of guilty in a criminal case, which 

is without sufficient evidence to support it, will be set aside by the appellate court."). This 

is the situation in the case at hand, there was insufficient evidence to support the 

Petitioner's convictions and the convictions should be reversed. 

To establish sufficient evidence on appeal, the State must have produced 

substantial evidence ofguilt at trial. Jackson, 443 U.S. at 319 n.12; Burks v. United States, 

437 U.S. 1, 17 (1978); State v. Davis, 205 W. Va. 569, 576, n.10, 519 S.E.2d 852, 859 n.10 

(1999) (quoting Syl. Pt. 1, State v. Fischer, 158 W.Va. 72, 211 S.E.2d 666 (1974)) ("Upon 

motion to direct a verdict for the defendant ... the question is whether there is substantial 

evidence upon which a jury might justifiably find the defendant guilty beyond a 

reasonable doubt."). Substantial evidence of guilt is "evidence that a reasonable finder of 

fact could accept as adequate and sufficient to support a conclusion of a defendant's guilt 

beyond a reasonable doubt." United States v. Burgos, 94 F.3d 849,862 (4th Cir. 1996) 

(en bane). "To be legally sufficient, evidence must be reasonable, credible, and of solid 

value." People v. Marshall, 931 P.2d 262, 280 (Cal. 1997). "[AJ 'mere modicum' of 

evidence is insufficient to meet the Due Process requirement of proof of guilt beyond a 

reasonable doubt." United States v. Rivera, No. 13-CR-149(KAM), 2015 WL 7455504, at 

*15 (E.D.N.Y. Nov. 23, 2015). See Jackson, 443 U.S. at 320 ("Any evidence that is 

relevant-that has any tendency to make the existence of an element of a crime slightly 

Colbert, 231 W. Va. 749,754, 749 S.E.2d 642, 647 (2013) (per curiam) ("The trial court dismissed 
the kidnapping count on the basis that the State had failed in its burden of proof."). 
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more probable than it would be without the evidence, cf. Fed. Rule Evid. 401-could be 

deemed a 'mere modicum.' But it could not seriously be argued that such a 'modicum' of 

evidence could by itself rationally support a conviction beyond a reasonable doubt."). The 

existence of slight evidence is not sufficient. "Slight evidence is not sufficient evidence[.]" 

Rivas v. United States, 783 A.2d 125, 134 (D.C. 2001). The "test is not whether some 

evidence could have reasonably supported a guilty verdict, but whether a rational jury 

could have found each element of a crime beyond a reasonable doubt." United States v. 

Rufai, 732 F.3d 1175, 1188 (10th Cir. 2013) (emphasis in original). "It is not enough for 

the government to show that a defendant probably is guilty; in our system, guilt must be 

proven beyond a reasonable doubt." United States v. Garcia-Emanuel, 14 F.3d 1469, 1475 

(10th Cir. 1994). Thus, sufficient evidence cannot be conjectural or speculative or founded 

upon mere suspicion or surmise. See Guthrie, 194 W. Va. at 670, 461 S.E.2d at 176 ("Gullt 

beyond a reasonable doubt cannot be premised on pure conjecture."); Syl. Pt. 1, State v. 

Tabet, 136 W. Va. 239, 67 S.E.2d 326 (1951) ("In a criminal case a judgment of conviction 

based solely on mere suspicion of the guilt of an accused, no matter how strong, must be 

reversed."); Syl. Pt. 2, State v. Mininni, 101 W. Va. 611, 133 S.E. 320 (1926) ("Facts and 

circumstances which arouse strong suspicion of guilt, but which do not prove the actual 

commission of the crime as charged, will not sustain a verdict of guilt."); Syl. Pt. 3, State 

v. Chafin, 78 W. Va. 140, 88 S.E. 657 (1916) ("Proofoffacts and circumstances tending to 

arouse suspicion, but which do not prove the actual commission of the crime charged, will 

not sustain a verdict of guilty."). 

The Petitioner was convicted on four counts of Driving under the Influence, 

Contributing Cause to a Fatality, A.R. 1321, and two counts of Child Neglect Causing 
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Death. A.R 1321. There was insufficient evidence to sustain his convictions on these 

Counts ~nd these convictions should be vacated.6 

Under West Virginia Code § 17C-5-2 (2010):7 

(a) Any person who: 

(1) Drives a vehicle in this state while he or she: 

(B) Is under the influence of any controlled substance; 


and 


(1) While driving does any act forbidden by law or fails to perform 
any duty imposed by law in the driving of the vehicle, which act or failure 
proximately causes the death of any person within one year next following 
the act or failure; and 

(2) Commits the act or failure in reckless disregard of the safety of 
others and when the influence of ... controlled substances ... is shown to 
be a contributing cause to the death, is guilty of a felony[.]" 

Moreover, West Virginia Code § 61-8D-48.(a) provides, "[i]f any parent, guardian 

or custodian shall neglect a child under his or her care, custody or control and by such 

neglect cause the death of said child, then such parent, guardian or custodian shall be 

guilty of a felony[.]" The State below argued that the Petitioner was neglectful by 

consuming methamphetamine and driving with Allyssa and Nathaniel in the truck. A.R 

1037· 

At trial, the Petitioner moved for judgement of acquittal at the end of the State's 

case-in-chief, at the end his evidence, and post-verdict. A.R 909, 993, 1076. The State 

6The Petitioner did not contest his convictions for the moving violations. 

1West Virginia Code 17C-5-2 was amended in 2015. The pertinent statutory language in effect at 
the time of the accident is cited here. 
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posited that "the mere fact that he is testing positive for a controlled substance, that alone 

could be sufficient for the jury to infer that he was under the influence." A.R. 913. This is 

incorrect. 

West Virginia Code § 17C-5-2(a) is not a zero tolerance or a per se prohibition 

statute. Under this Code provision, the State must prove beyond a reasonable doubt not 

simply that the Petitioner consumed methamphetamine, but that such consumption 

caused the Petitioner to be under the influence of the methamphetamine and that such 

influence was a contributing cause to the deaths. Likewise, to sustain the child neglect 

causing death conviction in the DUI or drugged driving context, the State had to prove 

beyond a reasonable doubt that the Petitioner neglected Nathaniel and Alyssa by driving 

them while under the influence of a controlled substance and that and that such neglect 

caused the deaths of Nathaniel and Alyssa. See A.R. 1037 (articulating to jury the State's 

theory of the case). 

It is well established that '''[t]he mere fact that a person has consumed alcohol prior 

to a vehicular accident does not prove that the person was 'under the influence' or that 

the alcohol consumption caused the accident." State v. Garrett, 525 So. 2d 1235, 1240 

(La. Ct. App. 1988) (emphasis in original). Merely ingesting alcohol or a controlled 

substance is insufficient to prove the ingestion of alcohol or the controlled substance 

caused impairment or the accident. See Webb v. State, 476 S.E.2d 781,783 (Ga. Ct. App. 

1996) (observing that merely ingesting marijuana is insufficient to support a conviction 

where the state must prove that the marijuana impaired the driver); see also Baginski v. 

N.Y. Tel. Co., 515 N.Y.S.2d 23, 26 (App. Div. 1987) ("The record herein, at most, 

establishes some consumption of alcohol by respondent Breindel, which is not proof of 

intoxication"); State v. Maudlin, 416 N.E.2d 477, 480 (Ind. Ct. App. 1981) ("Proof of 
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drinking is not proof of intoxication"). In other words, West Virginia's DUI law, like those 

of other states, "do[es] not prohibit drinking (or in this case, ingestion of drugs) and 

driving. Rather, they prohibit driving under the influence of ... drugs[.]" In re Carr, No. 

87-C-17557, 1991 WL 262900, at *6 (Cal. Bar Ct. Dec. 12, 1991) (citation omitted). See 

also Duhr v. Kansas Dep't a/Revenue, 260 P.3d 102 (Kan. Ct. App. 2011) ("it is not illegal 

to operate a motor vehicle after consuming alcohol if consumption of the alcohol does not 

result in the motorist being impaired to the extent that it is unsafe to operate the vehicle"); 

Seattle v. Pearson, 369 P.3d 194, 204 (Wash. Ct. App. 2016) (observing Washington 

Pattern Jury Instruction 92.10 ('''[It is not unlawful for a person to consume [intoxicating 

liquor] [or] [marijuana] [or] [drugs] and drive a motor vehicle.] The law recognizes that 

a person may have consumed [intoxicating liquor] [or marijuana] [or] [drugs] and yet not 

be under the influence of it"'). 

Here, the State produced no evidence that the Petitioner had any more than 25 

ng/miLofmethamphetamine in his system. A.R. 794.8 More importantly, the State's own 

toxicology witness testified that she could not posit an opinion as to whether the 25 

ng/miL methamphetamine impaired the Petitioner. A.R. 806.9 

8The State below contended that because the 25 ngjmiL was only a threshold, the amount of 
methamphetamine could have been higher. A.R. 794. However, the testing the State used to 
screen for methamphetamines did not test for any amount above 25 ng/miL. A.R. 795. As such, 
any argument that there was more than 25 ngjmiL in the Petitioner's system was speculation. 

9According to the United States Department of Transportation, the cutoff for testing positive for 
methamphetamine in safety sensitive positions is an initial test concentration cut off 
concentration of 500 ng/miL with a confirmatory test cutoff concentration of 250 ng/miL and 
with a specimen containing amphetamine at a concentration equal to or greater than 100 ngjmiL. 
VVhat are the cutoffconcentrationsfor drug tests? 49 C.F.R. § 40.87(a) &n. 5 (2012). 
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The State's accident reconstructionist also testified there was no evidence the 

Petitioner was speeding nor was there any indication of improper driving by the 

Petitioner, other than the truck leaving the road. A.R. 881. Finally, the State adduced 

evidence from two convenience court clerks that the Petitioner was confused when buying 

diapers, but each clerk then admitted that given the circumstances, such confusion was 

understandable. A.R. 828, 833. 

And while the Petitioner gave a statement that the methamphetamine he took 

affected him, he testified at trial-under oath--that he made a mistake in this assessment. 

A.R. 990. The State produced no substantial evidence of guilt on these grounds, at best 

producing only conjecture, speculation, suspicion, and surmise. 

The State then below argued the jury could infer ingesting methamphetamine 

caused the accident. The State's argument "is a classic example of the post hoc, ergo 

propter hoc fallacy: the fact that one event follows another does not prove that the first 

event caused the second." Hays v. Driver & Motor Vehicle Servs. Div., 209 P.3d 405,411 

(Or. Ct. App.), opinion modified on reconsideration,. 216 P.3d 902 (Or. Ct. App. 2009). 

"[PJost hoc, ergo propter hoc is not a rule oflegal causation[,J" Abbott v. Fed. Forge, Inc., 

912 F.2d 867,875 (6th Cir. 1990), for "the rule of causation implies some other sequence 

than that of time." Hardt v. Heidweyer, 152 U.S. 547, 558 (1894). "The law has always 

found the reasoning of 'post hoc propter hoc' fallacious[,J" T.H. v. D.C., 620 F. Supp. 2d 

86, 88 (D.D.C. 2009), and, thus, "Courts have universally rejected the notion ofpost hoc 

ergo propter hoc as a basis for proving causation." Christensen v. United States, No. 

2:05CV55DAK, 2007 WL 1467347, at *7 (D. Utah May 18,2007), affd,.288 F. App'x 445 
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(10th Cir. 2008). See also Cox v. TVA, 989 F.2d 499 (6th Cir. 1993) (citation omitted) 

("courts 'have rejected a post hoc ergo propter hoc approach to proving causation."'). 

It has long been the rule in West Virginia that "[t]he burden rests upon the State 

to prove the guilt of one accused of crime ... by evidence sufficient to establish his guilt 

beyond a reasonable doubt. This requirement has not been met or satisfied in this case, 

and the verdict of the jury, being without sufficient evidence to support it, should have 

been set aside by the trial court." State v. Crummitt, 129 W. Va. 366,374, 40 S.E.2d 852, 

856 (1946). The circuit court should be reversed and the DUI causing Death and Child 

Neglect causing Death convictions should be vacated. 

B. 	The Circuit Court's comments to the jury venire 
irrevocably tainted the jury venire and it constituted a 
denial of the Petitioner's constitutional rights to an 
unbiased jury when the petit jury was selected from the 
biased jury pool. 

Standard ofReview 

While "[t]he decision to declare a mistrial, discharge the jury and order a new trial 

in a criminal case is a matter within the sound discretion of the trial court[,]" State v. 

Williams, 172 W. Va. 295, 304, 305 S.E.2d 251, 260 (1983), the "Court reviews de novo 

whether a statement of the [circuit] court was prejudicial to the defendant." United States 

v. Perdomo, 194 F. App'x 905,909 (nth Cir. 2006). On the morning oftrial, the Petitioner 

indicated he would accept a plea agreement. A.R. 157. The following exchange occurred: 

THE COURT: ... But it's your desire as you sit here today to enter 
this agreement and plead guilty to six separate felonies; is that correct? 

THE DEFENDANT: No, I really wasn't ready to make a decision yet. 
I mean, that's a big decision to make. 
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THE COURT: It's a big decision to make, but you either make the 
decision now, or 12 jurors sitting out there are going to make a decision. 

THE DEFENDANT: I guess I'll take the plea. I'm kind of forced into 
it. 

THE COURT: Let me inquire into that. What do you mean being 
forced into it? 

THE DEFENDANT: I'm kind ofbeing rushed into this too. 

THE COURT: You're not being rushed, Mr. Thompson. There's no 
way I can say that you're being rushed in any way. This matter has been set 
down for trial. It's been set down - this is the third trial date I believe we've 
had in it. I granted a continuance the last time. I gave you thirty- some days, 
I think-

THE DEFENDANT: I didn't ask for a continuance. 

THE COURT: What's that? 

THE DEFENDANT: I said I didn't ask for no continuance. 

THE COURT: Your attorney did. I mean, I'm ready to go forward 
with the trial. We've got 56 jurors out there, and we're going to start picking 
them. 

THE DEFENDANT: I'll take the plea. 

THE COURT: You're doing this - you think you've had enough time 
to make this decision? You were indicted back in - almost a year ago. 

THE DEFENDANT: But I just got offered a plea a week and a half 
ago. 

THE COURT: I understand. I'm not going to give you any more days, 
we either start picking a jury today, or -

THE DEFENDANT: I'll take a plea - I mean. 
A.R. 159. 

The circuit court then informed the parties that he was going to inform the jurors 

"what they were here for." A.R. 160. The circuit court then told the jury venire: 
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1want to say even though you all didn't do anything, you really did a 
lot. The fact that he knew there was [sic] 56 people sitting out here waiting 
to make a decision on his guilt or innocence I'm sure weighed heavily on his 
mind and ultimately caused him to decide to accept the plea agreement that 
the State had offered. 

AR. 160-161. The court continued, "I really can't tell you much more about the case but 

he probably did everyone a favor by doing the plea. It was a pretty tragic case." AR. 161. 

The court went on, "Don't think you didn't do anything. There was not a plea this morning 

at 9:00 a.m. The fact that he knew there was [sic] 56 people out here waiting to decide his 

fate 1think is what caused him to change his mind and decide to accept the agreement." 

AR. 161. The court then reiterated, "Like 1 said, 1 think he did - 1 think he did the jury 

pool a favor, because like 1 said it was a pretty tragic case with some children involved." 

AR. 161. The court then released the venire for the day. AR. 162. 

Upon returning from releasing the venire, the court was informed the Petitioner 

had decided withdraw his guilty plea and go to trial. AR. 162. The circuit court then placed 

upon the record the following, "I need to place this on the record. 1 did release the jury, 1 

gave them the name of the defendant and told them what the charges were. 1 did not say 

anything else. 1 don't know if 1 did anything to prejudice the jury, but 1 would have said 

that anyway at the start of the trial." A.R. 162. 

The next day, the Petitioner sought a mistrial because the circuit court's comments 

irreparably tainted the jury panel. A.R. 178. The circuit court refused to order a mistrial, 

but gave the following instruction: 

All right. Ladies and gentlemen ofthe jury, this is the case ofthe State 
of West Virginia vs. Frank Thompson. Case number 15-F-95. 

The matter was set for trial yesterday, and the jury panel was 
summonsed to be here. At the start of the trial the parties announced to the 
Court they had reached a plea agreement. Pursuant to this announcement, 
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the Court released the jury panel. The plea agreement ultimately did not 
take place, which brings us back here today. 

The fact that there were plea negotiations, a tentative plea agreement 
that did not take place, and anything this Court might have stated upon 
releasing the jury shall not be considered at any time by this jury panel, nor 
jury as evidence, and shall not be viewed in State v. Frank Thompson in 
reaching any decisions on this matter. 

A.R. 186. Because this instruction could not dissipate the taint from the circuit court's 

original comments, the Petitioner was denied trial by a fair and impartial jury. As such, 

his DUI causing Death and Child Neglect causing Death convictions should be reversed 

and a new trial awarded. 

"Few, if any, interests under the Constitution are more fundamental than the right 

to a fair trial by 'impartial' jurors[,]" Gentile v. State Bar, 501 U.S. 1030, 1075 (1991), 

rights guaranteed by the Sixth and Fourteenth Amendments to the United States 

Constitution, and by Article III, §§ 10 and 14 of the West Virginia Constitution. See, e.g., 

Turner v. Murray, 476 U.S. 28, 36 n.9 (1986) ("The right to an impartial jury is 

guaranteed by both the Sixth Amendment, made applicable to the States through the 

Fourteenth Amendment, and by principles of due process."); Syl. Pt. 3, State v. Young, 

173 W. Va. 1, 311 S.E.2d 118 (1983) ("It is a fundamental tenet of due process, guaranteed 

by the sixth and fourteenth amendments to the United States Constitution and by article 

III, sections 10 and 14 of the West Virginia Constitution, that a criminal defendant is 

entitled to trial by an impartial and objective jury free from outside influence."). Likewise, 

these same federal provisions guarantee the defendant's presumption of innocence. "The 

right to a fair trial, guaranteed by the Sixth and Fourteenth Amendments, includes the 

presumption of innocence." Morgan v. Aispuro, 946 F.2d 1462,1464 (9th Cir. 1991). The 

guarantee of the presumption of innocence is also protected by the West Virginia 
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Constitution; it "is itself a constitutional guarantee embodied in Article III, Section 10 of 

the West Virginia Constitution." State v. Boyd, 160 W. Va. 234, 240, 233 S.E.2d 710, 716 

(1977). "'The principle that there is a presumption of innocence in favor of the accused is 

the undoubted law, axiomatic and elementary, and its enforcement lies at the foundation 

of the administration of our criminal law.'" Pinkerton v. Farr, 159 W. Va. 223, 229, 220 

S.E.2d 682,686 (1975) (quoting Coffin v. United States, 156 U.S. 432, 453 (1895)). 

"The sixth amendment right to an impartial jury is so central to due process that a 

trial judge must be assiduous in insuring that it has not been abridged." Aston v. Warden, 

574 F.2d 1169, 1172 (4th Cir. 1978). Thus, "[i]t is a fundamental tenet of law the judge 

must be scrupulously impartial in presiding at the trial and he must refrain from conduct 

which might influence the jury in its findings." State v. Kendig, 666 P.2d 684, 690 (Kan. 

1983); State v. Boyd, 580 N.E.2d 443, 445 (Ohio Ct. App. 1989) ("It is well established 

that a trial judge must at all times be impartial and refrain from comments which might 

influence the jury."); State v. Covington, 226 S.E.2d 629, 642 (N.C. 1976) ("It is well 

settled that the trial judge shall not express or intimate his opinion as to the innocence or 

guilt of an accused at any stage of the trial, it being the intent of the law to insure every 

litigant a fair and impartial trial."). "A trial judge should not intimate directly or indirectly, 

expressly or by innuendo, his belief in the guilt or innocence of the accused." State v. 

Loveless, 140 W. Va. 875, 887, 87 S.E.2d 273, 281 (1955). As this Court has held, "[t]he 

trial judge in a criminal trial must consistently be aware that he occupies a unique position 

in the minds of the jurors and is capable, because of his position, of unduly influencing 

jurors in the discharge of their duty as triers of the facts." Syl. Pt. 4, in part, State v. 

Wotring, 167 W. Va. 104, 279 S.E.2d 182 (1981). Consequently, "[t]his Court has 

consistently required trial judges not to intimate an opinion on any fact in issue in any 
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manner. In criminal cases, [it has] frequently held that conduct of the trial judge which 

indicates his opinion on any material matter will result in a guilty verdict being set aside 

and a new trial awarded." Syl. Pt. 4, in part, id. Accord Syl. pt. 8, State v. Leep, 212 W.Va. 

57,569 S.E.2d 133 (2002). 

The circuit court's comments imparted information to the jury venire destroying 

the Petitioner's presumption of innocence. Jurors who know at the commencement of a 

trial the defendant was planning on entering a plea agreement cannot afford the 

defendant the presumption of innocence to which the defendant is constitutionally 

entitled. Moreover, jurors who hear the circuit court say the court would have preferred 

the defendant plead guilty might assume the judge knows something about the 

defendant's guilt the jurors do not share. No trial judge would desire an innocent person 

plead guilty, no matter how much expense and delay a trial might engender. In short, the 

circuit court "betrayed to the jury that the judge had formed a negative opinion of the 

[Petitioner] and that the judge had formed an opinion as to the [Petitioner's] guilt." State 

v. Thompson, 220 W. Va. 398, 411, 647 S.E.2d 834, 847 (2007). 

Admittedly, this Court has "long held that'... the jury is presumed to follow the 

instructions of the court.'" State v. Corey, 233 W. Va. 297, 310 n.22, 758 S.E.2d 117, 130 

n.22 (2014) (per curiam) (quoting Syl. pt. 2, in part, Rice v. Henderson, 140 W.Va. 284, 

83 S.E.2d 762 (1954)). But, "[t]he rule that juries are presumed to follow their instructions 

is a pragmatic one, rooted less in the absolute certitude that the presumption is true than 

in the belief that it represents a reasonable practical accommodation of the interests of 

the state and the defendant in the criminal justice process." Richardson v. Marsh, 481 

U.S. 200, 211 (1987). Thus, there are "some circumstances [where] 'the risk that the jury 

will not, or cannot, follow instructions is so great, and the consequences of failure so vital 
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to the defendant, that the practical and human limitations of the jury system cannot be 

ignored.'" Simmons v. South Carolina, 512 U.S. 154, 171 (1994) (quoting Bruton v. United 

States, 391 U.S. 123, 135 (1968)). This case presents one of those circumstances. 

'''Every practitioner knows how eagerly alert jurors are to every utterance from the 

bench, and how sensitive is the mind of the juror to the slightest judicial expression.'" 

State v. Sandler, 175 W. Va. 572, 576, 336 S.E.2d 535, 539 (1985) (quoting Nash v. Fid.

Phenix Fire Ins. Co., 106 W. Va. 672, 146 S.E. 726, 728 (1929) (citation omitted)). "The 

influence of the trial judge on the jury is necessarily and properly of great weight and [the 

judge's] lightest word or intimation is received with deference, and may prove 

controlling." Quercia v. United States, 289 U.S. 466, 470 (1933) (internal quotation 

marks omitted). Indeed, the judge's words convey an authority bordering on the 

irrefutable. Moody v. United States, 377 F.2d 175, 179 (5th Cir.1967). Hence, courts have 

taken judicial notice of the inclination of the jury to the judge's comments and the inability 

of the judge to dissipate the resulting prejudice through jury instructions. 

"It is well known, as a matter of judicial notice, that juries are highly sensitive to 

every utterance by the trial judge, the trial arbiter, and that some comments may be so 

highly prejudicial that even a strong admonition by the judge to the jury, that they are not 

bound by the judge's views, will not cure the error." United States v. Womack, 454 F.2d 

1337, 1343 (5th Cir. 1972). See also State v. Thomas, 303 N.E.2d 882, 884 (Ohio 1973) 

(quoting Bursten v. United States, 395 F.2d 976, 983 (5th Cir. 1968)) (same); State v. 

Carter, 151 S.E.2d 602, 606 (N.C. 1966) ("This Court has said, however, many times that 

once the trial judge has given, in the presence of the jury, the slightest intimation, directly 

or indirectly, of [the trial judge's] opinion concerning a fact to be found by the jury or 

concerning the credibility of testimony given by a witness, such error cannot be corrected 
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by instructing the jury not to consider the expression by the court."). That is precisely 

what occurred in the trial below. No instruction by the circuit court could have alleviated 

the prejudice inuring to the Petitioner because of the circuit court's initial comments. In 

such circumstances, curative instructions are ineffective and the only relief is a new trial. 

CONCLUSION 

This case should be reversed and remanded for vacation of the D UI causing Death 

and Child Neglect causing Death convictions or, alternatively for a new trial. 

Respectfully submitted, 

Frank Thompson, 

By counsel, 

/~~~----~~~~~--
Scott E. Johnson 
W.Va. BarNo. 6335 
Appellate Counsel 
Public Defender Services 
Appellate Advocacy Division 
One Players Club Drive, Suite 301 
Charleston, W.Va. 25311 
Phone: 304-558-3905 
Fax: 304-558-1098 
scott.e.johnson@wv.gov 

Counsel for Petitioner 
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