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QUESTIONS PRESENTED 


1. 	 Whether the trial court erred in finding, for purposes of satisfying Frazier's new trial test, 
that the Defendant acted diligently when he failed to locate and interview a witness
Nonnan Banks-who was named in the indictment and disclosed by both the State and the 
Defense as a potential trial witness during pretrial discovery? 

2. 	 Whether the trial court erred when it detennined that Banks' testimony would have had a 
material outcome on the trial had the defense called him as a witness at trial? 

STATEMENT OF THE CASE 

1. 	 Indictment and overview of the matter. 

On October 9, 2015, Lemroy Coleman ("Coleman") was shot and killed in Wheeling, West 

Virginia near the American Legion Bar (''the Legion"). (E.g., Appendix "App." Vol. 7 at 3-7). 

Video surveillance ofthe area recorded Coleman and an acquaintance, Nonnan Banks ("Banks"), 

involved in a "shoot-out" with an individual, later identified as Dallas Acoff ("Defendant") just 

outside of the Legion. (App. Vol. 7 at 13). Both Coleman and Banks were shot, and Coleman's 

body was recovered in an alley roughly half of a block from the Legion's entrance. (E.g., App. 

Vol. 3 at 77-78). 

On May 9, 2016, the Defendant was indicted for murdering Coleman (first degree); the 

malicious assault of Banks; felony possession of a firearm; I and three counts of wanton 

endangennent involving a firearm. (App. Vol. 1 at 7-10). As discussed infra, the State's evidence 

at trial established that Coleman was shot in the left side ofhis abdomen by the Defendant in front 

ofthe Legion. (E.g., App. Vol. 7 at 3-7). The wound proved fatal as Coleman died just a few hours 

later, after managing to run into the nearby alley called "Lane E." (See id). That Defendant shot 

Coleman was supported by (1) video of the shooting; (2) the Defendant's admission that he shot 

at Coleman and Banks with his firearm; and (3) the elevated angle in which the bullet entered 

1 This count was severed and is not relevant to this petition. (See App. Vol. 2 at 2). 



Coleman's body (the Defendant shot at Coleman and Banks from an elevated position on the steps 

of the Legion). (App. Vol. 7; App. Vol. 5 at 209). 

The Defendant advanced a theory at trial that Coleman was shot mere seconds later in Lane 

E by some third party (See, e.g., App. Vol. 6 at 115). Ultimately, the jury rejected the defense 

theory, and convicted the Defendant of the second degree murder of Coleman and all other counts 

as charged in the indictment (malicious wounding of Banks and three counts of wanton 

endangerment with a firearm). (Id. at 137-139).2 

Following his convictions, the Defendant filed a motion for a judgment of acquittal and a 

motion for a new trial, both of which were denied. (App. Vol. I at 257-75). In short, the circuit 

court found that there was mot:e than sufficient evidence to support his convictions. (See id. at 263

64). More than six months later, the Defendant filed a renewed motion for a new trial, asserting 

that he had "newly discovered evidence" in the form of Banks, who would testify that someone 

other than the Defendant was the shooter. (Id. at 276-85). After an evidentiary hearing on the 

motion, the circuit court granted it, vacating both the second degree murder and malicious 

wounding convictions. (App. Vol. 2 at 275-300). This petition, challenging the legality of that 

order, followed. 

For the reasons discussed below, the circuit court erred in finding that (1) the Defendant 

was diligent with respect to locating Banks and "discovering" this testimony, and (2) Banks' 

testimony would have produced a different outcome at trial. For either of these reasons, the circuit 

court's ruling should be reversed and Defendant's convictions reinstated. 

2 The motion for a new trial and the court's related order only impacted Petitioner's conviction for 
second degree murder and malicious wounding. The wanton endangerment convictions remain intact and 
are not implicated in this petition. (See generally App. Vol. 2 at 184). 
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2. Relevant trial testimony. 

Trial began on September 26,2016, and lasted four days. (App. Vols. 3-6). The State called 

17 witnesses and introduced over 145 exhibits. The Defense called a handful of witnesses, 

including the Defendant. (See App. Vols. 3-4). The following is a succinct overview of testimony 

relevant to this petition. 

On October 9, 2015, the Defendant exchanged gunfire with Banks and Coleman just 

outside of the Legion, a bar located on the comer of Jacob Street and 15th Street in Wheeling, 

West Virginia. (App. Vol. 3 at 181-82; App. Vol. 7 at 15).3 The front entrance (and the only means 

of ingress/egress) of the Legion is located on 15th Street. (App. Vol. 3 at 65. See also App. Vol 7 

at 12, 15). An alley (Alley 11) behind the Legion runs parallel to 15th Street while a small lane-

Lane E-runs perpendicular to Alley 11 and 15th Street and parallel to Jacob Street. (See App. 

Vol. 7 at 12). 

Given that the area is high in crime, the Legion is equipped with multiple surveillance 

cameras-both inside and out. (App. Vol. 3 at 183). Video surveillance of the events-including 

the timeframe just before, during, and after the shooting-was admitted into evidence and viewed 

by the jury. (See, e.g., id. at 183-87). As the footage reflects,4 Coleman and Banks were inside the 

Legion before the shooting. (See App. Vol. 4 at 164-65). The Defendant entered the Legion, and 

within seconds of his arrival, Coleman left, followed by Banks. (Id. at 163-65). The door shut 

behind them. (Id. See also App. Vol. 7 at 15 (DVD, 14:15-21). The Legion's door is secured, 

meaning Coleman and Banks could not reenter unless they were granted re-entry. (App. Vol. 3 at 

189). The Defendant followed them out and shot at Coleman and Banks from an elevated position 

on the stairs of the Legion while Coleman and Banks attempted to take cover behind parked cars 

3 A diagram of this area was used at trial and is included in Volume 7 of the Appendix at 12. 
4 See App. Vol. 7 at 13. 
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along 15th Street. (See App. Vol. 4 at 169-70; App. Vol. 5 at 207. See also App. Vol. 7 at 13 

(DVD, 11:14-38); id. at 15 (DVD, 14:49-15:10)).5 

The Defendant testified at trial and admitted to shooting at Banks and Coleman, but 

claimed he did so in self-defense. (App. Vol. 5 at 201,207). Video surveillance, on the other hand, 

showed that Coleman and Banks were locked out of the Legion and could not reenter; therefore, 

the Defendant had to make a conscious effort to follow Coleman and Banks out the door and 

confront them. (App. Vol. 3 at 189. See also id. at 217; App. Vol. 7 at 13 (DVD, 10:17-19 and 

11:14-38); id. at 15 (DVD, 14:15-15:10)). 

Following the shootout, the individuals fled; Coleman and Banks managed to make it just 

into Lane E (north of the intersection between Lane E and 15th Street) where Coleman was later 

found alive, but in need of immediate medical assistance. (See App. Vol. 3 at 84, 122). Just hours 

later, after being transported to the hospital, he passed away. (Id. at 173-74). The State presented 

uncontested expert testimony establishing that Coleman died from a gunshot wound that entered 

the left side of his abdomen and continued laterally and downward to Coleman's right pelvis area. 

(App. Vol. 5 at 121). The shot was not at close range given the lack of gunshot residue around the 

fatal wound and, given the trajectory, the shooter was in an elevated position. (Id. at 121; App. 

Vol. 7 at 5). Relatedly, video surveillance footage from the Legion shows the Defendant shooting 

his firearm from an elevated position atop the Legion's stairs at a time when Coleman was turned 

at an angle, exposing his left side to the Defendant. (App. Vol. 7 at 13 (DVD, 10:17-19 and 11 :14

38). The video also shows Coleman lurch or stagger after the Defendant shot his gun. (Id. at 11 :36

5 App. Vol. 7 at 13 and 14 consist of two DVDs which contain abbreviated compilations of the 
video surveillance ofthe shooting that focus on the moments relevant to the issues presented in this Petition. 
These abbreviated compilations consist of actual portions ofthe video surveillance footage admitted at trial 
(and all of the video surveillance footage from the Legion's cameras was admitted at trial). They have not 
been edited. Full video surveillance footage is located in Volume 7 of the Appendix at 15-22. 
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38). The State argued that Coleman was hit at that time (which, as discussed above, was supported 

by the State's evidence) while the Defendant argued that Coleman was simply ducking down in 

an effort to reload his fireann or otherwise change his position. (Compare App. Vol. 6 at 61 with 

id. at 99-100). 

Wheeling Police Officer Jason Hupp responded to a "shots fired" call in the area of the 

Legion, and located Coleman laying in Lane E. (App. Vol. 3 at 69-76). There was a shell casing 

next to Coleman and a gun in his hand. (Id. at 80-81, 84).6 One of the responding officers kicked 

the gun out of Coleman's hand, and Officer Hupp observed that Coleman was in medical distress 

from a wound in his abdomen. (Id at 172-73). Coleman was transported to the Ohio Valley 

Medical Center ("OVMC"), and was subsequently pronounced dead as a result of the gunshot 

wound. (Id. at 172-74). Two weathered shell casings were found in Lane E north ofthe intersection 

between Lane E and Alley 11. (See App. Vol. 2 at 263). At trial, the State elicited testimony that 

the weathered shell casings were not consistent with bullets retrieved from the crime scene given 

that the entire area was a high crime area. (App. Vol. 5 at 68; App. Vol. 3 at 65). In other words, 

this testimony suggests that the casings were left over from a previous criminal event. (App. Vol. 

6 at 73). 

Banks, on the other hand, was shot in the leg during this exchange, and fled to the Wheeling 

Police Department. (App. Vol. 3 at 47-48). He arrived shortly after 1 :00 a.m. on October 9, 2015. 

(Id.). Banks informed Brenda Best, the Department's Civilian Intake Coordinator, that he had been 

shot in the leg. (Id. at 48). She called for help and Sergeant (now Lieutenant) Ken Prager 

responded. (Id. at 44-45, 49). 

6 Coleman was found in Lane E on the ground with his hand still around his handgun with a spent 
casing by his side. (App. Vol. 3 at 77). The State argued at trial that Coleman likely depressed the trigger 
of his gun while falling down given that he was still holding it in his hand (i.e., an accidental discharge) 
while the Defendant used the existence of the casing to argue that Coleman shot at someone in the alley. 
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Lt. Prager observed that Banks had been shot in the leg, and Banks appeared nervous, 

stating "[t]hey're going to kill me." (App. Vol. 3 at 58-61). Banks appeared to be in a state of 

shock. (Id. at 60-61). He was reluctant to explain what happened, simply stating that "it was by 

the Legion-by the American Legion." (Id. at 61). However, he then told Lt. Prager that another 

man had also been shot. (Id. at 61). 

Lt. Prager took Banks to the OVMC. (App. Vol. 3 at 61). During this time, Banks told Lt. 

Prager that he had been carrying a .380 handgun to "protect himself" but no longer had it with him. 

(Id. at 62-63). Lt. Prager also learned that Banks had been with Lemroy Coleman. (Id. at 63). 

On cross-examination, Lt. Prager agreed that Banks "gave [him] a [w ] hole bunch of 

different stories" about what transpired that night. (App. Vol. 3 at 63). For instance, Banks told Lt. 

Prager that he met Coleman outside the bar, but then said he met Coleman inside the bar. (Id. at 

63-64). Banks then said that he and Coleman were robbed in Lane E behind the Legion. (Id. at 64). 

The Defendant, apparently realizing that the State was not going to call Banks to testify at 

trial, made the following objection on the beginning of the second day of trial: 

MR. SHEEHAN: Your honor, my client would like to renew his objection to 
Mr. Banks not being called as a witness in this case. 

THE COURT: Okay. Objection is noted. I don't know-I'm not sure what 
the objection is. 

MR. SHEEHAN: I think he's objecting to proceeding without Mr. Banks, 
Your Honor. 

The Court denied the objection, noting that the State was not required to call specific witnesses 

and that "both sides had the opportunity to try to compel [Banks'] presence[.]" (App. Vol. 4 at 7). 

During the Defendant's case, the defense advanced a theory that a third party was in Alley 

11 waiting to jump into Lane E to shoot Coleman and Banks. (See App. Vol. 5). The Defendant 

himselftestified he thought he saw a female running out of the alley. (Id. at 209). He also called a 
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handful of other witnesses whose testimony, in part, was used to attempt to bolster this theory. 

Jennifer Vensel testified that she thought she saw Jerome Saunders ("Saunders") (an alleged third 

party) in the area that night but stated that "I mean, I believe it was [Saunders]. I didn't actually 

see-it looked like him." (App. Vol. 5 at 176). Damian Green, a twice convicted felon who was 

incarcerated at the time of his testimony, testified for the defense. (Id. at 270). He explained he 

was in 15th Street's alley having "casual sex" with a woman who was married to another man. (Id. 

at 271). Green testified that there was a "commotion" in the alley. (Id. at 272-73). He was unable 

to identify any specific person in the alley, just stating that there appeared to bea "group." (Id. at 

273-74). Finally, during closing argument, the Defendant relied upon statements Banks made to 

the police to argue that there was a third shooter. (App. Vol. 6 at 119). According to the Defense, 

Banks' statement to Lt. Prager that they were robbed in the alley demonstrated the existence of 

this malicious third party. (See id.). 

3. Verdict. 

During its deliberations, the jury asked to view the surveillance footage again, and, after 

such review and further deliberations, it convicted Petitioner of the second qegree murder of 

Coleman, malicious wounding of Banks, and each of the three counts of wanton endangerment. 

(App. Vol. 6 at 130, 137-38). On October 13, 2016, the State filed a Recidivist Information, 

alleging that the Defendant had two prior felony convictions. (See App. Vol. 2 at 299). On January 

5, 2017, a jury found that the Defendant had, in fact, been previously convicted of two prior 

felonies. (See generally id.). The recidivist enhancement was tied to the second degree murder 

conviction. (See id.). 
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4. Motion for new trial. 

Petitioner filed a motion for new trial on December 2,2016, pursuant to Rule 33 of the 

West Virginia Rules of Criminal Procedure, which the circuit court denied on December 7,2016. 

CAppo Vol. I at 266-73; 274-75). With newly appointed counsel, Petitioner filed a renewed motion 

for a new trial on June 13, 2017. (Id at 276-85). Petitioner alleged that he had discovered new 

evidence in the form of Banks (a witness disclosed during pretrial discovery, see id at 14) and that 

Banks would testify that Saunders shot Coleman. (Id. at 277). Petitioner also alleged in his motion 

that trial counsel, Martin P. Sheehan, "made conscientious repeated efforts to locate and interview 

Mr. Banks prior to trial" but was unable to do so. (Id at 277-78).7 

5. Hearing on motion for new trial. 

A hearing on the Defendant's motion for a new trial was held on August 8, 2017. (App. 

Vol. 2). 

A. Banks'testimony. 

Banks, a twice convicted felon who was on probation at the time of the shooting and was 

incarcerated in an Ohio prison at the time of the August 8, 2017 post-trial hearing, testified that he 

was with Coleman during the shootout. (App. Vol. 2 at 7,43). They left the Legion and, after that, 

"shots w[ ere] fired." (Jd at 9). Banks explained that the Defendant "was firing shots" and that he 

and Coleman were also "firing shots." (Jd at 9). When the shootout began, the Defendant was in 

front of the door to the Legion. (Jd at 9). As the shooting continued, Banks and Coleman ran or 

jogged towards Lane E. (Id at 10). According to Banks, once they got to Lane E, the Defendant 

fired another round at them, and, as they "made it around inside the alley, a gentleman stepped out 

from in the alley and shot [Coleman] and shot me." (Id. at 10-11). Banks identified this second 

7 As discussed infra, Mr. Sheehan's sworn testimony, in addition to the sworn testimony of his 
investigator, Tom Burgoyne, reveal the exact opposite. 
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shooter as Jerome Saunders. (/d at 16). He claimed he and Saunders used to "mess around" with 

the same woman and, prior to Coleman's murder, Saunders had robbed him. (ld at 16). 

Afterwards, Banks threw his gun away and went to the police station. (App. Vol. 2 at 22

23). He claims he told the people at the police station that "somebody shot me in the alley. I think 

they killed him. Go help him before you help me. Help him first, because I think they killed him." 

(ld at 23). Notably, Banks admitted to giving different stories about what happened that night. (ld 

at 23-24). Banks also agreed that his memory was "kind of sketchy at best" about the night in 

question because he was under the influence of a muscle relaxer that night and was suffering from 

a concussion inflicted upon him by Saunders only two days prior. (/d at 42). 

Contrary to Detective Gregg Harris' trial testimony, Banks claimed that he told Detective 

Harris that Saunders shot him and Coleman. (App. Vol. 2 at 61). Banks also claimed he did not 

tell the police that he and Coleman were shot by the Legion; he claimed he told them they were 

shot in the alley. (/d. at 48-49). In further support, Banks alleged he lied to Detective Harris when 

he told the detective that he got shot while running away from the Legion and that he was actually 

shot inside of the alley. (/d at 70). Banks also claimed that he told the victim's family that they 

were shot in the alley. (/d. at 30). 

According to his post-trial testimony, after Banks was released from the hospital in the 

early morning hours of the shooting, he went back to Cleveland and stayed with his sister (at 9200 

Denison Street) before bouncing around from place to place. (App. Vol. 2 at 25). He was on 

probation during this time and testified that his probation officer was always able to reach him. 

(/d at 26). Banks unequivocally testified that he could always be reached at his sister's address, 

and that she had lived there since 2012. (ld at 37-38). 
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Banks testified that sometime before trial, his sister received a document from the State at 

her 9200 Denison Street address advising Banks that he needed to "come to court." (App. Vol. 2 

at 26). His sister took a picture of the docwnent and texted it to him. (Id at 26). Banks called the 

police and then spoke with a female at the prosecutor's office before trial. (Id at 27). He claimed 

that the person he spoke to asked him to call back later. (Id.). However, Banks decided not to call 

her back, hoping that he could avoid everything by not having further contact. (See id at 27). 

Banks clearly understood this document indicated that he had to come to court to testify at trial. 

(Id at 33). Banks explained during the post-trial hearing that no one ever contacted him on the 

Defendant's behalf before or during the trial. (Id at 37-38). 

B. Testimony of trial counsel Martin Sheehan. 

Martin P. Sheehan, Petitioner's trial counsel, also testified at the hearing. (App. Vol. 2 at 

77). He was appointed in May 2016. (Id at 78). He received the State's initial discovery disclosure 

on May 19,2016 and reviewed it. (Id at 79-80). Norman Banks was identified as a witness and 

the disclosure included his address as 9200 Denison Street, Cleveland, Ohio. (Id at 79). 

Trial counsel wanted to interview Banks but did not know what testimony Banks would 

offer. (App. Vol. 2 at 89). In other words, Sheehan was not sure he wanted to call Banks as a 

witness. (Id at 89). As time passed, Sheehan came to believe that the State had not been able to 

locate Banks. (Id at 89). On September 21, 2016, Sheehan disclosed Banks as a potential defense 

witness via the Defendant's witness disclosure. (Id. at 90). Defense counsel listed Banks' address 

as "unknown." (Id at 90-91). 

At some point, one of the Defendant's friends, Megan, approached Sheehan and provided 

him with what she claimed may have been Banks' telephone number. (App. Vol. 2 at 100, 102). 

Sheehan texted that nwnber once, did not receive a response, and did not text or call again. (Id at 
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101-02). Sheehan also spoke with Cordell Coleman-a member of the victim's family-who 

suggested that Banks could be located in a neighborhood of Cleveland around 99th and Denison 

Streets. (Id. at 103). Sheehan recognized that address was in the same area as the address provided 

in the State's disclosure, and he understood it to be a low-income housing neighborhood. (Id. at 

103). However, Sheehan claimed he did not want to search for Banks in the Denison Street area 

because: "This is Cleveland. It's largely a black area. Low-income housing tends to be racially 

stratified. I'm not black. I would stand out like a sore thumb in that kind ofneighborhood looking 

for someone." (Id. at 105). 

Sheehan also testified that the State never supplied him with an NCIC report pertaining to 

Banks. (Id. at 107). Operating on the assumption that he had never received the NCIC report, 

Sheehan testified that he could have used that report to contact the probation office to make contact 

with Banks. (Id. at 108). In fact, the State did supply Defendant an NCIC report on Banks in its 

July 14, 2016 First Supplemental Discovery Disclosure. (App. Vol. 1 at 248).8 Thus, Sheehan's 

testimony that he could not have contacted Banks' probation officer because he lacked the NCIC 

report was simply wrong. 

Sheehan retained Tom Burgoyne as an investigator in this matter in August 2016. (App. 

Vol. 2 at 81,86). However, Sheehan did not specifically instruct his investigator to locate Banks. 

(Id. at 126-27). 

On cross-examination, Sheehan admitted that he could have attempted to secure Banks' 

attendance at trial by sending a subpoena but did not do so. (See App. Vol. 2 at 114-115). He 

8 Later during the hearing, the State indicated that they believed they did not have or provide the 
NCIC report during discovery. (App. Vol. 2 at 189). The State later clarified, however, that such a 
representation was mistaken and, based upon its renewed review of the (very voluminous) record can 
confirm that the NCIC report was provided on July 14,2016, in the State's "First Supplemental Discovery 
Disclosure." (App. Vol. 1 at 248). 
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admits to having the 9200 Dennison Street address and not using it. (Jd. at 115). He also had 

information from Cordell Coleman suggesting that 99th and Denison-a neighborhood in that 

same area-was a good place to find Banks. (Id. at 116). But Sheehan did not send a letter to that 

address. (Jd. 118, 128) ("I didn't send any letter to Mr. Banks at any address at any time during 

the representation.") (emphasis added). Moreover, even though Sheehan complained about 

Banks' absence during the trial (App. Vol. 4 at 7), he never moved to continue the trial so that he 

and Defendant would have more time to locate Banks or any other witness who might bolster their 

second shooter defense strategy. 

C. Testimony of defense investigator Tom Burgoyne. 

The State called the Defendant's own retained investigator, Tom Burgoyne, to testify at the 

hearing. (App. Vol. 2 at 135). Investigator Burgoyne has substantial law enforcement experience: 

he was a special agent for the FBI for 33 years; Deputy Director of the Law Enforcement Office 

of Wheeling Jesuit Community for four years; and Sheriff of Ohio County from 2000 to 2008. (Id. 

at 136). Investigator Burgoyne took all instructions from Sheehan, including being assigned 

investigatory tasks. (Jd. at 138). Notably, Sheehan never asked Investigator Burgoyne to locate or 

interview Banks. (Jd. at 138). Investigator Burgoyne testified that having an address like 9200 

Denison Avenue in Cleveland, Ohio may well have been sufficient information to locate Banks 

had he ever been asked to perform such a task. (Id. at 141). 

D. Testimony of Detective Harris. 

Detective Harris testified that he spoke with Banks approximately four (4) times between 

October 10,2015 and trial. (App. Vol. 2 at 162). In fact, Banks called Detective Harris right before 

trial and told hinl that he had received a paper mailed to the 9200 Denison Street address telling 

him that he needed to appear at trial and testify for the State, but would not be attending trial 
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because he was scared. (Id at 162). Despite speaking with Detective Harris several times on the 

phone, Banks never said that Saunders shot him and Coleman. (Id at 163). 

E. Testimony of Jerome "J.B." Saunders. 

Saunders testified at the hearing that he did not shoot Coleman or Banks. (App. Vol. 2 at 

179). Saunders also testified that he was not in that area of town that night. (Id. at 179). He was 

incarcerated for unlawful assault at the time ofhis testimony, and testified without any promise of 

leniency from the State with respect to any pending charges. (/d. at 178). 

F. Testimony of Lt. Prager. 

Lt. Prager testified at the post-trial hearing that Banks gave multiple accounts of the events 

in question between the time Banks appeared at the police station and received medical care at the 

hospital. (App. Vol. 2 at 146-47). In the first version ofevents, Banks told Lt. Prager that someone 

attempted to rob him and Coleman in the alley after the two left the bar. (Id at 146-47). He then 

told Lt. Prager that he was shot in the lane behind the Legion. (Id at 147). 

6. The circuit court grants a new trial. 

By order entered December 21, 2017, the circuit court granted Petitioner's "Renewed 

Motion for a New Trial." (App. Vol. 2 at 275-300). It found Petitioner satisfied each of the five 

Frazier factors. (/d). With respect to the second factor of the test (diligence), the court correctly 

found that "Banks never had contact with Defendant's trial counselor with Defendant's 

investigator." (Id. at 284 ~ 58). However (as discussed in the argument section below), the court 

made a number of incorrect findings, namely: 

• 	 That the State did not provide a "good address" for Banks to the Defense. 
(Id. at 287 ~ 79). 

• 	 That Sheehan sent "several text messages" to a phone number provided to 
him by "Megan" that he thought might have been Banks' number. (Id at 
287 ~ 83. See also id at 293 ~ 3(g)). 
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• 	 That the State "made virtually no effort" to secure Banks' trial attendance 
and concluded that "the State did not want Banks to testify at trial." (Order 
at 288 'if 86 and n.4). The court further found that the State "implicitly 
discouraged Banks' [sic] from appearing as a witness at trial." (Id. at 288 
n.4). 

• 	 That the Defense made "no effort to subpoena Banks" but attributed the 
failure to attempt to serve a subpoena on the notion that the State's 
discovery disclosure did not provide a valid address for Banks. (Order at 
288 'if 87). 

• 	 That, despite the State failing to provide a proper address, "Sheehan 
continued to make efforts to locate Banks, including interviewing third 
parties (e.g., Cordell Coleman, "Megan"), who he believed might have been 
able to provide him with information or leads as to Banks' whereabouts." 
(Id. at 293 'if 3(f)). 

• 	 That "Sheehan forwarded information he had received from Cordell 
Coleman to the effect that Banks was located near '99th and Denison' in 
Cleveland to Burgoyne. Burgoyne deemed such vague information 
insufficient for purposes of commencing an investigation into Banks' 
whereabouts." (Id. at 'if 3(h)). 

• 	 "Banks was affirmatively avoiding being found by anyone given his stated 
fear that someone would be coming after him." (Id. at 292 'if 3(b)). 

• 	 That Sheehan's effort "on behalf of [the] Defendant to locate and secure the 
attendance of Banks at trial [ ] amply satisfies the second Frazier 
prerequisite in that the record appears clear that Sheehan made a diligent 
effort under the circumstances to locate Banks, interview him, and, 
presumably, identify the evidence exculpating [the] Defendant and secure 
the attendance of Banks at trial." (Id. at 292 'if 3). 

Regarding the fourth factor (whether the newly discovered evidence would have had an impact 

on the outcome of trial), the court (as argued below) incorrectly found: 

• 	 Banks' post-trial testimony was reinforced by the evidence at trial, 
including that two spent 9mm shell casings were found near where Banks 
testified he and Coleman were shot; 

• 	 That the State failed to offer any explanation as to where these casings came 
from; and 
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• 	 That Coleman's act of shooting the firearm in the alley was intentional 
rather than incidental. 

(ld at 295-96). 

SUMMARY OF THE ARGUMENT 

The circuit court erred when it granted the Defendant a new trial on the basis of newly 

discovered evidence in the form of Banks' post-trial testimony. That the Defendant was not 

diligent in "discovering" Banks' testimony and securing his trial attendance is evident from the 

record. Banks was disclosed as a potential trial witness by the State on May 19, 20 16-0nly ten 

days after the Defendant was indicted. That disclosure listed Banks and provided a valid address 

for contacting him. Moreover, the Defendant was aware that Banks could potentially offer 

favorable testimony at trial because he himself disclosed Banks as a witness in his own witness 

disclosure. Despite this, the Defendant made no attempt to contact Banks at the address provided 

by the State-an address which was unequivocally a "good" address for purposes of making 

contact with Banks. In fact, the Defendant's trial counsel made little to no effort to locate Banks 

and secure his trial attendance, failed to pursue available methods to secure such attendance, and 

failed to instruct his investigator to try to locate Banks. Contrary to the circuit court's conclusion, 

nothing the Defendant did in this respect was "diligent." Consequently, he was not entitled to a 

new trial. 

The Defendant's failure to exercise diligence is dispositive to this issue-a new trial should 

not have been granted. Even then, and assuming arguendo that he had been diligent, Banks' post

trial testimony-which conflicts with three statements Banks provided to the police shortly after 

Coleman's murder-would not have produced a different outcome at trial. Banks is not a reliable 

witness and his statements are simply not credible. Therefore, the circuit court also erred when it 

found the defendant satisfied the fourth factor of the Frazier test. 
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For either (or both) of these reasons, this Court should issue a writ of prohibition, vacate 

the circuit court's order granting the Defendant a new trial, and reinstate the Defendant's 

convictions. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument in this matter under Rule 19 will aid this Court in its decisional process. The 

case involves issues of settled law that are narrow in scope. W. Va. R. App. P. 19(a)(1) and (4). 

Given that these issues involve application of settled law, a memorandum decision may be 

appropriate in this matter under either Rule 19(9)(I) or (3). 

ARGUMENT 

1. Statement of jurisdiction and writ of prohibition standard. 

This Court has original jurisdiction to issue a writ of prohibition to restrain a circuit court 

from exceeding its legitimate powers. Syl. Pt. 1, Crawfordv. Taylor, 138 W. Va. 207, 75 S.E.2d 

370 (1953). While a petition for a writ of prohibition is not a substitute for a petition for appeal or 

certiorari (see id.), this Court has recognized that pursuing a writ of prohibition is an available 

remedy to the State in a criminal proceeding where the trial court abused its legitimate powers and 

such abuse deprived the State ofa valid conviction. State ex rei. State v. Sims, 806 S.E.2d 420,423 

(W. Va. 2017) (quoting Syl. Pt. 5, State v. LewiS, 188 W. Va. 85,422 S.E.2d 807 (1992». Whether 

to grant the petition involves evaluation of a five factor test: 

(1 ) whether the party seeking the writ has no other adequate means, such as 
direct appeal, to obtain the desired relief; 

(2) whether the petitioner will be damaged or prejudiced in a way that is not 
correctable on appeal; 

(3) whether the lower tribunal's order is clearly erroneous as a matter of law; 

(4) whether the lower tribunal's order is an oft repeated error or manifests 
persistent disregard for either procedural or substantive law; and 
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(5) 	 whether the lower tribunal's order raises new and important problems or 
issues of law of first impression. 

Although all five factors need not be satisfied, the third factor (i.e., the existence of clear error as 

a matter oflaw), is given substantial weight. Syl. Pt. 4, State ex reI. Hoover v. Berger, 199 W.Va. 

12, 483 S.E.2d 12 (1996). 

The first and second factors are easily satisfied in this matter given that the State does not 

have the ability to pursue a direct appeal or otherwise challenge the circuit court's ruling outside 

of this proceeding. See generally Sims, supra. The third factor is also satisfied for the reas<?ns 

discussed below. In short, the circuit court's ruling is erroneous as a matter of law because it did 

not properly evaluate the "diligence" factor ofthe Frazier test, and its conclusion that the evidence 

would have changed the outcome at trial is not supported by applicable law. Finally, the circuit 

court's ruling raises an important legal issue (application ofthe Frazier test) and issuing a decision 

addressing the proper application of this test will correct the error and provide guidance to the trial 

courts of this state. In short, this petition is properly before this Court. 

2. 	 Standard of review regarding the circuit court's erroneous decision to grant the 
Defendant a new trial. 

This petition for a writ of prohibition is the result of the trial court's erroneous decision to 

grant the Defendant a new trial on the basis that the Defendant had "newly discovered evidence." 

(App. Vol. 2 at 275-300). While review of a circuit court's grant of a motion for a new trial is 

deferential, such a ruling will be reversed "when it is clear that the trial court has acted under some 

misapprehension of the law or the evidence.'" State v. Vance, 207 W. Va. 640,641,535 S.E.2d 

484,485 (2000) (quoting, in part, Syl. Pt. 4, Sanders v. Georgia-Pacific Corp., 159 W. Va. 621, 

225 S.E.2d 218 (1976)); Syl. Pt. 1, Andrews v. Reynolds Mem'l Hosp., Inc., 201 W. Va. 624, 499 

S.E.2d 846 (1997). The test used to determine whether to grant a motion for a new trial in this 

context is well-established and requires that a defendant satisfy five (5) factors: 
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'(1) The evidence must appear to have been discovered since the trial, and, from 
the affidavit of the new witness, what such evidence will be, or its absence 
satisfactorily explained. (2) It must appear from facts stated in his affidavit that 
plaintiff was diligent in ascertaining and securing his evidence, and that the new 
evidence is such that due diligence would not have secured it before the verdict. (3) 
Such evidence must be new and material, and not merely cumulative; and 
cumulative evidence is additional evidence of the same kind to the same point. (4) 
The evidence must be such as ought to produce an opposite result at a second trial 
on the merits. (5) And the new trial will generally be refused when the sole object 
of the new evidence is to discredit or impeach a witness on the opposite side.' 

Syl., State v. Frazier, 162 W. Va. 935, 941, 253 S.E.2d 534, 537 (1979) (quoting Syl. Pt. 1, 

Halsteadv. Horton, 38 W. Va. 727,18 S.E. 953 (1894». 

This standard-often referred in criminal cases as the Frazier test-is not easily satisfied. 

See State v. King, 173 W. Va. 164, 164,313 S.E.2d 440,441 (1984) (per curiam) ("'A new trial 

on the ground of after-discovered evidence or newly discovered evidence is very seldom granted 

and the circumstances must be unusual or special."') (quoting Syl. Pt.. 9, State v. Hamric, 151 W. 

Va. 1, 151 S.E.2d 252 (1966». See also Acord v. Colane Co., 228 W. Va. 291, 304, 719 S.E.2d 

761, 774 (2011) (per curiam) ("A party seeking to have a judgment set aside based on newly 

discovered evidence has a significant burden. "). "All five factors must be proven before a new trial 

will be awarded." Anstey v. Ballard, 237 W. Va. 411, 787 S.E.2d 864, 875 (2016). As discussed 

herein, the circuit court erred in finding that the Defendant was diligent in discovering Banks' 

testimony and that such testimony would have changed the outcome of trial. 

3. 	 The circuit court abused its discretion, thereby depriving the State of a valid 
conviction, when it determined that the Defendant was diligent in attempting to locate 
and interview Banks. 

The second prong of the Frazier test requires a party be "diligent in ascertaining and 

securing his [newly-discovered] evidence." Frazier, 162 W. Va. at Syl., 253 S.E.2d at 534. See 

also State v. Davis, 217 W. Va. 93, 97, 616 S.E.2d 89, 93 (2004) (per curiam) (explaining that a 

party seeking a new trial predicated on newly-discovered evidence "must be diligent in 
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ascertaining and securing the evidence"). Halstead, upon which the Syllabus Point ofFrazier rests, 

explains that the duty ofdiligence is a "reasonable diligence" standard. Halstead v. Horton, 38 W. 

Va. 727, 18 S.E. 953, 955 (1894), overruled on other grounds in by State v. Bragg, 140 W. Va. 

585,87 S.E.2d 689 (1955). See also State v. Spradley, 140 W. Va. 314, 321, 84 S.E.2d 156, 160 

(1954) (requiring, inter alia, "reasonable diligence,,).9 

The requirement that a party act with "reasonable diligence" in the pursuit of locating 

favorable evidence is not a new concept in the law. See Halstead, 38 W. Va. at _, 18 S.E. at 955. 

Twenty-five years after articulating the five factor test in Halstead, this Court explained that: 

The duty to exercise reasonable diligence in his search for evidence, before trial, 
imposed upon a litigant by the law, does not require him to interview witnesses not 
known by him to possess any knowledge at all respecting his case, nor to have been 
so situated at any time as to render it likely or probable that they obtained such 
knowledge. To make it incumbent upon him to interview a person for evidence, he 
must have some reason to believe or suspect that the person has some knowledge 
of the transaction, situation, or facts involved 111 the litigation. 

Lindamood v. Potomac Light & Power Co., 85 W. Va. 85, 100 S.E. 868 (1919). Lindamood stands 

for the proposition that a party is not reasonably diligent when he fails to interview witnesses 

known to him, particularly where, as here, he has a valid address for contacting the witness and 

never once attempts to make contact at that address. See id. 

9 The "diligence" requirement in seeking a new trial based upon newly discovery evidence is a 
common, if not universal, requirement in American jurisprudence. Cj 58 Am. Jur. 2d New Trial § 302 
("For [the] purposeD of the rule governing the grant or denial ofa new trial on the basis ofnewly discovered 
evidence, 'due diligence' is a standard of reasonableness. Due diligence means doing everything 
reasonable, not everything possible."). "Due diligence means doing everything reasonable ... [t]he question 
which must be answered is not what evidence might have been discovered, but rather what evidence would 
have been discovered by a reasonable plaintiff by persevering application, and untiring efforts in good 
earnest." Skakel v. State, 295 Conn. 447, 507, 991 A.2d 414, 449 (2010) (internal citations and quotations 
omitted). Similarly, Black's Law Dictionary defines "reasonable diligence" as "[a] fair degree 
of diligence expected from someone of ordinary prudence under circumstances like those at issue." 
Diligence, Black's Law Dictionary (lOth ed. 2014). 
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The record in this case definitively demonstrates that the Defendant did not diligently 

pursue and acquire the evidence at issue in this case. First and foremost, contrary to the circuit 

court's findings, the Defendant was provided with an address at which Banks could always be 

reached: 9200 Denison Street in Cleveland, Ohio. (App. Vol. 2 at 31-32). The State provided this • 

address in its initial disclosure to the Defendant on May 19, 2016-0nly ten days after the 

Defendant was indicted, four months before trial, and only three days after Sheehan was appointed 

to represent the Defendant. (App. Vol. 1 at 10; id. at 4; App. Vol. 2 at 286). That this address was 

a valid address for purposes of making contact with Banks cannot be contested as Banks himself 

testified that he could always be reached through that address and actually contacted agents of the 

State after a subpoena was mailed to that address. (App. Vol. 2 at 31-32). Thus, the circuit court 

erred when it determined that the Defendant did not have a "good" address for Banks. 10 

The circuit court further erred when it determined that the Defendant made reasonable 

efforts to locate and interview Banks. Sheehan testified he reviewed the State's disclosure only 

days after he was appointed to represent the Defendant, but that he made absolutely no effort to 

contact Banks at the 9200 Denison st. address. (App. Vol. 2 at 118, 128) ("I didn't send any letter 

to Mr. Banks at any address at any time during the representation.") (emphasis added). Sheehan 

also testified that Cordell Coleman (the victim's brother) indicated that Banks could be located in 

the area of 99th and Denison Streets-the same area as the address provided by the State. CAppo 

Vol. 2 at 103). However, despite this recognition and despite being in possession of information 

from two independent sources that Banks could be reached at Denison Street, Sheehan still made 

10 Relatedly, this Court has previously recognized that a criminal defendant has "the right to rely 
upon the State's discovery responses" for purposes of evaluating the second prong of the Frazier test 
(diligence). State v. William M, 225 W. Va. 256, 262, 692 S.E.2d 299, 305 (2010). Here, the State provided 
a valid address-9200 Denison St. in Cleveland Ohio-in its initial discovery disclosures. (App. Vol. 1 at 
14). 
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no effort to contact Banks there. (See id at 118, 128). And both Sheehan and the investigator 

testified that the investigator-a retired FBI agent and former Sheriff with decades of experience 

in law enforcement-was never directed to make contact with Banks either at that address, in the 

general area, or anywhere else. (Id at 126-27, 138).11 Consequently, the circuit court's 

detemlination that the investigator was directed to contact Banks in the area of 99th and Denison 

Street but did not do so because the neighborhood was a high crime area (or any other reason) is 

not supported by any credible record evidence and is therefore clearly erroneous. 

Similarly, the circuit court's finding that the Defendant did not locate and interview Banks 

because of the conduct of the State is unsupportable. 12 The reason the Defendant did not make 

contact with Banks at that 9200 Denison Street or anywhere else is because the defense made no 

such attempt. Ever. (App. Vol. 2 at 118-38). This lack of diligence is also reflected in the trial 

record where the circuit court explained to the defense that they had an opportunity to secure 

Banks' attendance at trial, but did not do so. (App. Vol. 4 at 7). The Defendant also could have 

sought to locate Banks using information in the NCIC report, which was provided on July 14, 2016 

in the State's "First Supplemental Discovery Disclosure."13 (App. Vol. 1 at 248). But, again, no 

such effort was ever made. In short, the circuit court's post-trial finding that the Defendant was 

diligent is wrong and must be corrected. 

11 It is curious that Sheehan's affidavit-which was attached to the Defendant's renewed motion 
for a new trial- implies that he directed Burgoyne to locate Banks given that both Sheehan and Burgoyne 
testified that no such direction was ever given. (Compare App. Vol. 1 at 284 ~ 4 with App. Vol. 2 at 126
27, 138). 

12 The circuit court's suggestion that the State implicitly discouraged Banks from testifying at trial 
is specious as there is no support in the record for such a conclusion. (See App. Vol. 2 at 288 n.4). In fact, 
during trial, the circuit court correctly recognized that the State was under no obligation to call Banks to 
testify in the first instance. (App. Vol. 4 at 7). 

13 Regrettably, the State did not accurately relay this information to the Court at the hearing, but 
the State did make the Court aware of the fact that the NCIC report was provided, even including a 
clarification of those facts in its proposed order (prepared at the circuit court's request). (App. Vol. 2 at 
229). Defense counsel could have used the NCIC report to locate Banks-he testified as much. (Id at 108
09). 
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4. 	 The circuit court erred in finding that the Defendant satisfied the fourth factor of 
the Frazier test. 

Banks' testimony would not have produced a different outcome at trial because the 

evidence of the Defendant's guilt was compelling and the Defendant already produced evidence 

and advanced a theory that a third party committed the murder. Moreover, Banks himself admits 

that he has consistently lied and changed his story ofevents. Finally, contrary to the circuit court's 

findings, Banks' testimony does not magically explain unexplained trial evidence nor is it a "gap 

filler" that could be used to plug holes in the Defendant's case. 

As an initial matter, the Defendant used statements Banks provided to the police to advance 

his theory of a third party shooter at trial. (App. Vol. 6 at 119) (Closing argument of Defense 

Counsel: "Mr. Coleman didn't get shot by Mr. Acoff. I'm going to suggest to you that the only 

person who can tell you who was the shooter is Mr. Banks, who got shot. What stories did Mr. 

Banks tell you? 'Well, I went down Lane 11, I went down Lane 11, I was robbed."'). The 

Defendant also called multiple witnesses who offered testimony that there was a commotion in the 

alley behind the Legion and a witness testified that Saunders may have been in the area that night. 

(See, e.g., App. Vol. 5 at 176; 272-73). Contrary to the lower court's determination, Banks' post

trial testimony does not change that landscape. For instance, Banks is a repeat felony offender who 

admits to giving different accounts of what transpired that night. (App. Vol. 2 at 23-24, 70). He 

was under the influence of drugs that night and had recently received a concussion. (Id. at 42). 

Banks admits his memory about the events is sketchy. (Id.). 

Despite this, the circuit court found Banks was credible by looking to the circumstantial 

evidence adduced at trial and playing a convoluted game of "coilllect-the-dots." The circuit court 

wrongly determined that the two weathered shell casings could have been shot from Saunders' gun 

that evening and that the State failed to explain why those shells were found in Lane E north of 
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where it intersects with Alley 11 (a considerable distance from where Lane E intersects with 15th 

Street). (App. Vol. 2 at 296). The circuit court's determination is both cOWlterintuitive and actually 

rebutted by the evidence. The casings were weathered when they were fOWld, meaning they had 

not been recently fired. Second, the State's firearm expert Kent Cochran testified that those casings 

were not consistent with the bullets recovered in Lane E and from Coleman's body. CAppo Vol. 5 

at 68). Third, the shell casings were located north of the intersection of Alley 11 and Lane E

away from where Coleman and Banks entered Lane E off of 15th Street. (See App. Vol. 7 at 12). 

Finally, the State elicited testimony at trial explaining that the area aroWld the Legion is a high 

crime area which provided a plausible explanation as to why Lane E contained old shell casings. 

(E.g., App. Vol. 3 at 63). The evidence suggested that the weathered shell casings were from an 

older, unrelated shooting. (See App. Vol. 6 at 73). 

The circuit court's determination that Banks' testimony would have convinced the jury to 

acquit the Defendant of Coleman's murder also flies in the face of the video evidence and 

supporting expert evidence. The video evidence plainly shows the Defendant shoot at Coleman 

and Banks from an elevated position. (App. Vol. 7 at 13 (DVD, 10:17-19 and 12:50-58). 

Coleman's left side is exposed during this time and Coleman reacts after the shots are fired. (Id at 

11:14-38). Expert testimony established that the angle of the bullet that pierced Coleman's side 

was shot from an elevated position because the bullet traveled in a downward trajectory. (E.g., 

App. Vol. 5 at 209; App. Vol. 7 at 5). For these reasons, the lower court erred when it fOWld Banks' 

testimony would have produced a different outcome at trial. 

CONCLUSION 

This petition should be granted; a writ should be issued to vacate the circuit court's 

erroneous grant of the Defendant's motion for a new trial. The Defendant's conviction for the 
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second degree murder of Lemroy Coleman and malicious wounding of Nonnan Banks should be 

reinstated and the matter should proceed to sentencing. 

Respectfully Submitted, 

STATE OF WEST VIRGINIA 
EX REL. SCOTT R. SMITH, 
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