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QUESTIONS PRESENTED 


I. Whether the Circuit Court erred as a matter of law in conducting the analysis 

of the prerequisites of W. Va. R. Civ. P. 23(a) and whether the Circuit Court's 

Order outlined the Court's analysis. 

II. Whether the Circuit Court abused its discretion by finding that Plaintiffs' 

claims satisfied the commonality requirement of W. Va. R. Civ. P. 23(a). 

III. Whether the Circuit Court abused its discretion by finding that Plaintiffs' 

claims satisfied the predominance requirement ofW. Va. R. Civ. P. 23(a). 
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STATEMENT OF THE CASE 


I. Procedural History 

This case arises out of Petitioner's V-Haul Co. of West Virginia's (hereinafter 

"V-Haul") business practice of adding an undisclosed environmental fee of $1.00 to 

$5.00 to a customer's rental. This undisclosed mandatory fee is not required by any 

governmental regulation and amounts to V-Haul surreptitiously shifting its overhead 

to its customers. This environmental fee was charged regardless of whether the 

customer declined to make a voluntary environmental donation on the Petitioner's 

electronic terminals. The three named Respondents were all surreptitiously charged 

environmental fees in the amount of $1.00 (Misty Evans); $3.00 (Amanda Ferrell); 

and $5.00 (John Stigall). 

This case was filed on August 19, 2011. Respondents' Complaint pled the 

following facts. V-Haul's business involves leasing vehicles and non-motorized 

trailers for short-term use. l In order to rent from V-Haul, the customer must visit 

one of V-Haul's authorized rentallocations.2 At that time, the customer is quoted a 

price for the rental.3 The quoted price does not include any other fees. 4 

Mter the customer chooses the vehicle at some of the V-Haul's locations, the 

customer is directed to an electronic terminal where the customer is instructed to 

I A.R. 000002 at ~ 7. 


2 Id at ~ 8. 


3 Id 


4Id 
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approve the charges.5 At that time, certain other options are offered to the customer 

such as optional liability and contents insurance.6 The customer can electronically 

agree to these charges by responding affirmatively to the offer on the electronic 

terminal. 7 

One of the optional offers proposed to the customer is an optional 

environmental charge. With respect to this optional charge, the customer can decline 

it in its entirety or select from several optional fees.8 Unbeknownst to the customer, 

U-Haul has already added a $1.00, $3.00 or $5.00 environmental charge to the 

customer's rental.9 This undisclosed mandatory fee is not required by any 

governmental regulation and amounts to U-Haul surreptitiously shifting its overhead 

to its customers. 10 

Some ofU-Haul's locations do not use the electronic terminal. Rentals at these 

locations, however, proceed in much the same manner in that the mandatory 

environmental charges are added to the customer's bill deceptively masquerading as 

a mandatory governmental fee'! 1 

Each of the three plaintiffs rented a motorized truck from U-Haul. Each 

declined the offer to pay an environmental fee, but charges of between $1.00 and $5.00 

5 Id. at,-r 9. 


6Id. 


7 Id. 


8Id. at,-r 10. 

9 Id. at,-r 11. 

10 !d. 

IIId.at,-rI2. 
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for an Environmental Fee were added to each of their bills.12 

On October 26, 2011, Petitioner filed a Motion to Compel Arbitration which 

included an affidavit from V-Haul President Jeffrey Bowles. The day after 

Respondents filed their response to the Motion to Compel, V-Haul unilaterally 

cancelled the January 12, 2012 hearing. The hearing was reset for March 6, 2012. 

Two days prior to the hearing, V-Haul filed a reply brief which attached a second 

affidavit from Mr. Bowles. The Court denied the Motion to Compel Arbitration on 

March 27, 2012.13 On April 27, 2012, V-Haul filed its Motion to Reconsider which 

included a third affidavit from Mr. Bowles. 14 The hearing on the Motion to Reconsider 

was held on June 29, 2012. 

On January 16, 2013, the Court denied V-Haul's Motion to Reconsider. 15 On 

February 26, 2013, V-Haul filed its Petition for Writ of Prohibition. On December 3, 

2013, this Court denied V-Haul's writ and found that the Circuit Court properly 

refused to enforce the arbitration agreement included within the Addendum. I6 

Although the Dissent filed by Justice Ketchum briefly addressed his concerns 

regarding the "commonality" requirement of Rule 23(a)(2) in regard to the arbitration 

agreement I7 , the issue of "commonality" was not before the Court at that time and 

12Id. at,-rl 4-16. 

13 State ex reI. V-Haul v. Zakaib, 232 W.Va. 432, 437, 752 S.E.2d 586, 591 (2013). 


14Id. 


15 Id. at 592. 


16 Id. at 598. 


17 Id. at 600-601. 
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discovery had not been completed, including the depositions of the Respondents and 

U-Haul's designated Rule 30(b)(7) witness. 

On April 25, 2014, the Petitioner filed a Petition for Writ of Certiorari with the 

Supreme Court of the United States in an effort to overturn this Court's December 3, 

2013 Order. The U.S. Supreme Court denied Petitioner's Writ of Certiorari on 

October 6,2014. 

On March 30, 2015, the Circuit Court denied Petitioner's Motion to Dismiss 

the Respondents' claims of breach of contract, fraudulent concealment and violations 

of the WVCCPA.18 

On May 30,2017, the Respondents filed their Motion for Class Certification. 19 

On June 30, 2017, Petitioner filed its Response in Opposition to the Motion for Class 

Certification.2o Respondents filed their Reply to Petitioner's Response in Opposition 

on July 17, 2017.21 

During the July 27, 2017 Hearing, the Petitioner presented testimony from 

Jeffrey Bowles. During the testimony, counsel for Petitioner engaged in a line of 

questioning, which included a purported demonstration of a rental transaction at U

Haul.22 Counsel for the Respondents objected that the entire line of questioning 

18 S.A.R. 00002. 

19 A.R. 000010-129. 

20 A.R. 000130- 250. 

21 A.R. 000251-336. 

22 A.R. 000544-45. 
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because it was on the merits. 23 Counsel for the Petitioner conceded that "[iJf it's 

merits, you can ignore it if you consider it to be merits."24 The Respondents further 

objected to the testimony of Mr. Bowles to the extent that his testimony conflicted or 

was inconsistent with the prior 30(b)(7) deposition testimony of Ms. Sullivan.25 Upon 

questioning by the Court, Counsel for the Petitioner admitted that "[i]t is the same 

general business transaction, absolutely, but it is a unique business transaction with 

respect to each customer ...."26 

During oral argument, counsel for the Petitioner conceded that the 

environmental fee was overhead.27 While discussing the voluntary environmental 

donation versus the environmental fee charged by U-Haul, counsel for Petitioner also 

admitted that "it may be a common question, was the consumer confused ...."28 The 

lower Court recognized that the two fees "could be interpreted as being surreptitious, 

it could be misleading, confusing."29 

The Court denied the Respondents' Motion to Strike and allowed the testimony 

but requested the entirety of the 30(b)(7) deposition.3o On July 28, 2017, Counsel for 

Respondents hand-delivered to the Judge the entire Michelle Sullivan deposition 

23 A.R. 000545. 

24Id. 

25 A.R. 000553. 

26 A.R. 000559. 

27 A.R. 000494. 

28 A.R. 000497. 

29 !d. 

30 A.R. 000555. 
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with exhibits to be attached to the hearing transcript. 

On November 2, 2017, the Circuit Court entered its Findings of Fact, 

Conclusions of Law and Order Granting Motion for Class Certification.31 On 

December 20, 2017, the Circuit Court entered an Agreed Order staying the 

underlying case pending the resolution of this Writ of Prohibition. 

II. Statement of Relevant Facts 

A. U-Haul's Policies and Procedures 

U-Haul is in the business of leasing vehicles and non-motorized trailers for 

short-term use in Kanawha County, West Virginia, and is a "lessor" and a "person" 

pursuant to the West Virginia Consumer Credit and Protection Act ("WVCCA").32 The 

named Respondents are natural persons residing in West Virginia, and are 

"consumers" pursuant to the WVCCPA.33 

Defendant U-Haul centers and dealers implemented an "environmental fee" in 

January of 2008.34 U-Haul has collected approximately $581,980 since the inception 

of the "environmental fee" program through February of 2015.35 A total of $313,219 

in "environmental fees" was generated from rentals in the State of West Virginia for 

the period of 2008 through 2012.36 

31 A.R. 000576-000602. 

32 A.R. 000576. 


33 A.R. 000576. 


34 A.R. 000013; A.R. 00039; A.R. 000577. 


35 A.R. 000013; A.R. 000040. 


36 A.R. 000013; A.R. 000041. 
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U-Haul's policy is to charge customers an environmental fee of $1.00 per day 

(up to a maximum of $5 per rental) on in-town truck rentals and $5.00 per rental for 

one-way truck rentals.37 U -Haul has admitted that thousands of customers have been 

charged an "environmental fee" in connection with its truck rental services. 38 U-Haul 

has admitted that the "environmental fee" charged is not a fee charged by the 

government or a regulatory body as passed along to its customers.39 

U-Haul has produced customer lists (with names and identifying information 

redacted) which identify the specific contract date and charges for "environmental 

fees" for the time period of the program's inception through 2015.40 This document 

includes approximately 238,040 contracts and potential class members who have paid 

U-Haul's "environmental fees."41 

Michelle Sullivan, U-Haul's designated Rule 30(b)(7) corporate representative, 

testified that U-Haul collected both a voluntary customer donation to the 

conservation fund and the separate "environmental fee" which was automatically 

charged to the customer.42 Ms. Sullivan testified that during the reservation process 

or transaction process that the quote provided to the customer was the rental rate of 

37 A.R. 000013; A.R. 000042 


38 A.R. 000013; A.R. 000044. 


39 A.R. 000013; AR. 000045. 


40 A.R. 000014; AR. 000047. 


41 A.R. 000014. The Respondent and the Circuit Court recognized that given the redaction of the 

identifying information that there is a possibility that some class members had more than one 
rental with U-Haul during the relevant time period and could therefore be represented more than 
once on this list. 

42 A.R. 000014; AR. 000049-50. 
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the equipment and that the environmental fee was only provided if the customer 

asked about the total fee. 43 

U-Haul only proactively explained the environmental fee if a customer asked 

about it.44 Ms. Sullivan testified that U-Haul did not include the cost of the 

"environmental fee" in the quoted rental fee because U-Haul wanted its customers to 

compare only the rental rates when comparison shopping with V-Haul's 

competitors.45 Ms. Sullivan testified that communication between U-Haul and its 

sales representatives about the environmental fee "was poor" and that there was 

concern that "it wasn't communicated well."46 

Ms. Sullivan admitted that no document had ever been created and distributed 

to the entire V-Haul field regarding V-Haul's environmental fee. 47 

Respondents presented evidence in support of their claim that V-Haul failed 

to disclose or adhere to its policy that changes could be made such as refunds of the 

"environmental fee" upon request by the renters/consumers. 

During in-store rentals, the sales person utilizes V-Haul's "Web B.E.S.T. 

System" and walks the customer through a series of screens that the customer is not 

shown.48 

43 A.R. 000015; AR. 00000056-60. 


44 A.R.000015. 


45 A.R. 000015. 


46 A.R. 000014; AR. 000051-52; A.R. 000065. 


47 AR. 000014; AR. 000071. 


48 A.R. 000015; AR. 000061-62. 
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During a reservation through its 1-800 number or through Uhaul.com, the 

agent on the phone sees similar screens as those available online and the agent has 

a script included within the screens to advise the customer through the process.49 U-

Haul employs the same "explain the fees to the customer when asked" policy for 

reservations over the 1-800 number.50 

B. Class Representatives 

i. Amanda Ferrell 

Plaintiff Amanda Ferrell rented a truck from U-Haul for one day on November 

12, 2009.51 Ms. Ferrell reserved the truck over the phone and paid with a charge 

card.52 Upon arriving at the U-Haul facility, Ms. Ferrell presented her driver's license 

and credit card to the agent who processed the information and requested that she 

sign an "electronic box" which she described as being "very small."53 

While interacting with the electronic pad, Ms. Ferrell declined the 

"environmental fee."54 After signing the electronic box, Ms. Ferrell was provided a 

one-page contract which had been placed in a folder prior to being handed to her.55 

Ms. Ferrell's itemized charges included an "environmental fee" of$3.00.56 Ms. Ferrell 

49 A.R. 000015; A.R. 000062-63. 


50 A.R. 000015; A.R. 000064. 


51 A.R. 000017; A.R. 000085; A.R. 000087; A.R. 000095. 


52 Id 

53 A.R. 000017; A.R. 000078-79. 

54 A.R. 000094-95. 

55 A.R. 000017; A.R. 000078-79. 

56 A.R. 000017; 000087. 
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subsequently discovered that she had been charged a $3.00 "environmental fee" and 

wrote U-Haul a letter to complain about the charge.57 

ii. John Stigall 

Plaintiff John Stigall rented a truck from U-Haul for two days, beginning on 

April 25, 2010.58 Plaintiff John Stigall made his reservations for the truck over the 

phone and paid with a credit card.59 Mr. Stigall was quoted a daily rental rate and 

mileage rate but was not told that an environmental fee would be added on after the 

fact. Mr. Stigall declined all optional environmental fees. Mr. Stigall's itemized 

charges included an "environmental fee" of $5.00.60 Mr. Stigall was not given the 

invoice until after the transaction was completed and it was handed to him in a 

trifold.61 

Mr. Stigall wrote a letter attempting to recover the $5.00 fee. 62 Mter filing suit, 

Mr. Stigall accompanied a friend renting a truck from U-Haul and was told by the U-

Haul employee that the "environmental fee" was a "government fee."63 

57 A.R. 000017; AR. 000088-89. 

58 A.R. 000016; AR. 000073-74; A.R. 000076. 

59 AR. 000016; A.R. 000204. 

60 A.R. 000016; A.R. 000077. 

61 AR. 000016. 

62 A.R. 000016; A.R. 000077. 

63 A.R. 000016; AR. 000203. 
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iii. Misty Evans 

Plaintiff Misty Evans rented a truck from U-Haul for three-and-a-half days, 

beginning on March 2, 2010.64 Ms. Evans made her reservations by phone and paid 

with a credit card.65 Upon arriving to pick up the truck, she handed the employee her 

driver's license and credit card.66 Ms. Evans was referred to a "little box" and told to 

follow instructions.67 Ms. Evans declined the option to donate money.68 Ms. Evans' 

itemized charges included an "estimated environmental fee" of $1.00.69 Ms. Evan's 

was not aware that a $1.00 "environmental fee" was added to her bill until after she 

had returned the rental and returned home.70 

SUMMARY OF ARGUMENT 

Petitioner has failed to satisfy any of the five factors to be considered by this 

Court when granting a writ of prohibition. The Circuit Court did not err as a matter 

of law in the conduction of its analysis under West Virginia Rule of Civil Procedure 

23(a) or in entering its Order certifying the class. The Circuit Court's November 2, 

2017 Order was detailed and specific in showing the rule basis for class certification 

and the relevant facts supporting the legal conclusions. Contrary to the Petitioner's 

assertion, the Order clearly identified the "common business practice" at issue which 

64 A.R. 000017; AR. 000106. 

65 A.R. 000017; AR. 000105-106. 

66 A.R. 000017; AR. 000106. 

67 Id 

68 A.R. 000018; AR. 000108. 

69 A.R. 000018, A.R. 000114. 

70 A.R. 000018, AR. 000108. 
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supported its conclusion that there were questions of fact and law common to the 

members of the proposed class. The Circuit Court's findings were not "conclusory" 

summations without explanation. The Petitioner's arguments that the Circuit Court 

failed to conduct a "detailed and specific," "thorough," and "rigorous" analysis of the 

prerequisites of class certification are manufactured from an incomplete and 

piecemeal representation of the Circuit Court's findings and analysis. 

The Circuit Court did not abuse its discretion by finding that the commonality 

prerequisite as stated in Rule 23(a)(2) was satisfied. The Circuit Court's Order set 

forth that there were numerous common issues of fact and law which satisfied the 

"commonality" prerequisite as the Respondents' claims arose out of corporate conduct 

that was directed at all Respondents and class members alike. 

The Circuit Court did not abuse its discretion by finding that the Respondents 

had satisfied the predominance requirement of Rule 23(b)(3). The Circuit Court did 

not abuse its discretion in finding that the common issues and questions regarding 

U-Haul's corporate policies and conduct were directed at all plaintiffs and potential 

class members and outweighed any potential individual issues. The Circuit Court did 

not abuse its discretion in concluding that the common questions relating to the 

Respondents' claims for breach of contract, fraudulent concealment and WVCCPA 

violations predominated over any questions affecting only individual class members. 

13 




STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Plaintiffs do not believe that oral argument is necessary. The legal principles 

actually at issue in this case are not novel. The Circuit Court made detailed factual 

findings. A review of the record is all that is necessary to establish that the findings 

are not clearly erroneous and that the Circuit Court did not abuse its discretion in 

certifying this class action. Thus, the record is sufficient to support the Court's 

decision in this case. 

With respect to the decision, a simple order denying the rule to show cause or 

a brief memorandum decision is all that is necessary in this case. 

ARGUMENT 

I. JURISDICTION AND STANDARD OF REVIEW 

A. Jurisdiction 

In regard to jurisdiction over a petition for writ of prohibition, this Court has 

held: 

[i]n determining whether to entertain and issue the writ of 
prohibition for cases not involving an absence of 
jurisdiction but only where it is claimed that the lower 
tribunal exceeded its legitimate powers, this Court will 
examine five factors: (1) whether the party seeking the writ 
has no other adequate means, such as direct appeal, to 
obtain the desired relief; (2) whether the petitioner will be 
damaged or prejudiced in a what that is not correctable on 
appeal; (3) whether the lower tribunal's order is clearly 
erroneous as a matter of law; (4) whether the lower 
tribunal's order is an oft repeated error or manifests 
persistent disregard for either procedural or substantive 
law; and (5) whether the lower tribunal's order raises new 
and important problems or issues oflaw of first impression. 
These factors are general guidelines that serve as a useful 
starting point for determining whether a discretionary writ 
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of prohibition should issue. Although all five factors need 
not be satisfied, it is clear that the third factor, the 
existence of clear error as a matter of law, should be given 
substantial weight.7 1 

This Court has held that "[i]n determining the third factor, the existence of 

clear error as a matter of law, we will employ a de novo standard of review, as in 

matters in which purely legal issues are at issue."72 This Court also explained: 

[i]n determining whether to grant a rule to show cause in 
prohibition when a court is not acting in excess of its 
jurisdiction, this Court will look to the adequacy of other 
available remedies such as appeal and to the over-all 
economy of effort and money among litigants, lawyers and 
courts; however, this Court will use prohibition in this 
discretionary way to correct only substantial, clear-cut, 
legal errors plainly in contravention of a clear statutory, 
constitutional, or common law mandate which may be 
resolved independently of any disputed facts and only in 
cases where there is a high probability that the trial will be 
completely reversed if the error is not corrected in 
advance.73 

B. Standard of Review 

This Court has established that "[t]his Court will review a circuit court's order 

granting or denying a motion for class certification pursuant to Rule 23 of the West 

Virginia Rules of Civil Procedure under an abuse of discretion standard."74 "An abuse 

of discretion occurs when the trial court's decision is clearly against the logic and 

71 State ex rei. Chemtall. Inc. v. Madden, 216 W.Va. 443, 607 S.E.2d 772 (2004) (quoting Syl. 
Pt. 4, State ex rei. Hoover v. Berger, 199 W.Va. 12,483 S.E.2d 12 (1996». 

72 State ex ref. Nelson v. Frye, 221 W.Va. 391,394,655 S.E.2d 137, 141 (2007) (quoting State 
ex rei Gessler v. Mazzone, 212 W.Va. 368,372,572 S.E.2d 891,895 (2002). 

73Id (quoting Syl. Pt. 4, State ex reI. Hoover v. Berger, 199 W.va. 12,483 S.E.2d 12 (1996). 

74 Perrine v. E.l du Pont de Nemours and Co., 225 W.Va. 482,521,694 S.E.2d 815,854 (2010) 
(quoting Syl. Pt. 1, In re West Virginia Rezulin Litigation, 214 W.Va. 52,585 S.E.2d 52 (2003». 
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effect of the facts and circumstances before the court."75 The Petition is replete with 

mischaracterizations that the Circuit Court "erred as a matter of law" as opposed to 

the proper standard of "abuse of discretion" in applying the law to the facts of the 

case. 

"Class certification and maintenance are governed by Rule 23 of the West 

Virginia Rules of Civil Procedure.76 This Court has observed that Rule 23: 

Is a procedural device that was adopted with the goals of 
economies of time, effort, and expense, uniformity of 
decisions, the promotion of efficiency and fairness in 
handling large numbers of similar claims. See, e.g., Life of 
the Land v. Land Use Commission of State of Hawaii, 63 
Haw. 166, 178, 623 P.2d 431, 442 (1981); Lilian v. 
Commonwealth, 467 Pa. 15, 19, 354 A.2d 250, 253 (1976). 

Rule 23 provides trial courts with a tool to vindicate the 
rights of numerous claimants in one action when individual 
actions might be impracticable. Hicks v. Milwaukee 
County, 71 Wis.2d 401,238 N.W.2d 509 (1976). A primary 
function of the class action is to provide a mechanism to 
litigate small damage claims which could not otherwise be 
economically litigated.77 

This Court has further held that, 

[b]efore certifying a class under Rule 23 of the West 
Virginia Rules of Civil Procedure [1998], a circuit court 
must determine that the party seeking class certification 
has satisfied all four prerequisites contained in Rule 23(a) 
- numerosity, commonality, typicality, and adequacy of 
representation - and has satisfied one of the three 
subdivisions of Rule 23(b). As long as these prerequisites to 

75 In e West Virginia Rezulin Litig., 214 W.Va. at 61,585 S.E.2d at 61 (quoting Associated 

Medical Networks, Ltd. v. Lewis,785 N.E.2d 230, 234 (Ind. App. 2003). 


76Id. 


77 Id. (quoting In re West Virginia Rezulin Litig., 214 W.Va. 52,62,585 S.E.2d 52,62). 
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class certification are met, a class should be allowed to 
proceed on behalf of the class proposed by the party.78 

II. 	 The Circuit Court Did Not Err as a Matter of Law in Conducting 
Its Analysis or Entering Its Order under W.Va. R. Civ. P. 23(a). 

The Circuit Court did not err as a matter of law in conducting its analysis or 

entering its Order. The Circuit Court's November 2,2017 Order conducted a thorough 

analysis and set forth detailed and specific findings to support the conclusion that the 

Respondents' satisfied the requirements of Rule 23(a). This Court has held that "the 

class certification order should be detailed and specific in showing the rule basis for 

the certification and the relevant facts supporting the legal conclusions."79 The 

Circuit Court's Order provided both the rule basis for the certification and the 

relevant facts supporting the legal conclusions. 

The Petitioner's claim that the "common business practice" at issue was not 

identified in a "detailed and specific" manner is disingenuous. As is the claim that 

the "common questions of fact" are not even questions of fact but simply questions 

pertaining to liability. The Circuit Court's Order clearly stated, 

[t]he named Plaintiffs allege, inter alia, that U-Haul has a 
practice and policy of surreptitiously charging its 
customers an unquoted and undisclosed "environmental 
fee" regardless of whether the customer decline to make a 
voluntary environmental donation on the Defendant's 
electronic terminals.80 

78Id. at 854-855. (quoting Syi. Pt. 8, In re West Virginia Rezulin Litig., supra). 


79 Cherntall, supra, 216 W.Va. at 454,607 S.E.2d at 783. 


80 A.R. 000580 at ~ 43. 
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The Petitioner simply ignores the factual findings of Circuit Court's Order 

factual findings regarding U-Haul's policies and procedures which are at issue in this 

case.81 Similarly, the Petitioner ignores the Circuit Court's conclusions that: 

[e]vidence relating to how and why U-Haul fraudulently 
concealed, intentionally concealed, suppressed and omitted 
the information will be answered the same way for all class 
members. Questions and issues relating to U-Haul's policy 
of "explain only if asked" coupled with U-Haul's failure to 
advise its customers of its refund policy and its decision to 
not include the environmental fee in its base rate for 
purposes of being competitive when a customer engaged in 
"comparative shopping" will be answered the same way for 
all class members, including whether the evidence 
demonstrates a clear intent to keep its customers in-the
dark about not only the fee itself but the true use of the fee 
and an understanding on U-Haul's behalf that customers 
would not willingly pay the environmental fee "but for" its 
deceptive practices in regard to collecting such fee.82 

The Circuit Court recognized that Rule 23(a)(2) required that there be either 

questions of law or fact common to the members of the proposed class.83 The Court 

concluded that given the alleged existence of a common business practice that 

affected all putative class members that the common questions of fact and law relate 

to whether such conduct constitutes a breach of contract, fraudulent concealment and 

or an unfair or deceptive act or practice in violation of the WVCCPA.84 Thus, the 

81 A.R. 000577-78. 

82 A.R. 000598-99. 

83 A.R. 000587. 

84 A.R. 000586. 
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Court found that there was a nucleus of operative facts and law common to the class 

which met the commonality requirement.85 

Contrary to the Petitioner's claims, the Circuit Court's Order sets forth 

detailed and specific findings to support its conclusions. Furthermore, the Court's 

findings are distinguishable from State ex reZ. Chemtall, Inc. v. Madden. 86 In 

Chemtall, the Circuit Court's Order merely "summarized the arguments for and 

against certification made by the parties, recited the applicable law" and concluded 

that "there are questions of fact and law common to the classes."87 In addition, the 

Chemtall Court was particularly troubled by the lack of analysis of the medical 

monitoring cause of action.8s 

The Petitioner repeatedly claims that the Court's findings are "conclusory" 

summations without explanation while making incomplete representations 

regarding the Court's findings and ignoring the Court's Order as a whole. In addition 

to incorrectly asserting that no common business practice was identified, the 

Petitioner also provides only a fragment of the Court's observations regarding 

individualized proof. The Court did not merely observe that "Defendant cites several 

items that it alleges would require 'individualized' proof, thereby defeating one of the 

purposes of a class action . . . the Court finds that the items mentioned are not 

85Id. 

86 216 W.Va 443, 607 S.E.2d 772 (2004). 


87Id. at 783. 


88Id. 
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inapposite to class certification."89 In fact, the Court continued to explain the 

rationale for this finding by stating, 

In this context, the Rezulin Court quoted the leading 
commentator on class action law: 

[t]he Rule 23(a)(2) prerequisite requires only a single issue 
common to the class. Individual issues will often be present 
in a class action, especially in connection with individual 
defenses against class plaintiffs, rights of individual class 
members to recover in the event a violation is established, 
and the type or amount of relief individual class members 
may be entitled to receive. Nevertheless, it is settled that 
the common issues need not be dispositive of the litigation. 
The fact that class members must individually 
demonstrate their right to recover, or that they may suffer 
varying degrees of injury, will not bar a class action; nor is 
a class action precluded by the presence of individual 
defenses against class plaintiffs. 

In re West Virginia Rezulin Litigation, 214 W.Va. at 67,585 
S.E.2d at 67 (quoting 1 NEWBERG ON CLASS ACTIONS, 
§ 3:12 at 314-15).90 

The Circuit Court also noted in a previous section of its Order: 

Finally, to the extent that there are individualized 
damages questions, those can be addressed in subsequent 
proceedings. See In re IKO Roofing Shingle Prods. Liab. 
Litig., 757 F.3d 599, 603 (7th Cir. 2014) (Easterbrook, J.) 
(fashioning a class remedy to award class members 
damages in a manner requiring "buyer-specific hearings" 
would not "run 0 afoul of' Comcast Corp. v. Behrend, 133' 
S.Ct. 1426 (2013)); Central Wesleyan v. W.R. Grace & Co., 
6 F.3d 177, 18 (4th Cir. 1993) (affirming conditional 
certification of a nationwide class of colleges and 
universities with asbestos in their buildings despite the 
"daunting number of individual issues," including the 
ability of each college to prove liability, differing statutes 

89 Petition for Writ of Prohibition, p. 13 (quoting A.R. 000588). 

90 A.R. 000588, n.3. 
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of limitation, differing asbestos products and exposures, 
present in the case).91 

Furthermore, the Circuit Court later noted that: 

[t]he individual issues raised by the Defendants relate to 
causation and reliance III the context of a 
misrepresentation not an omission which only requires 
proof that an objective "reasonable consumer" would not 
have suffered the loss absent the omission.92 

Additionally, the Circuit Court did take note of Justice Ketchum's dissent and 

comments regarding class certification and concluded that the issue of the 

"commonality" requirement of Rule 23(a)(2) was neither pending nor argued before 

the Court and that the discussion was limited to the arbitration clause.93 

The Petitioner also heavily relies upon the Circuit Court's failure to discuss 

State ex rel. Erie Insurance Property & Casualty Company v. Nibert94, which is an 

unsigned, unpublished memorandum decision. This Court has noted that "[w]hile 

memorandum decisions may be cited as legal authority, and are legal precedent, their 

value as precedent is necessarily more limited; where a conflict exists between a 

published opinion and a memorandum decision, the published opinion controls."95 In 

91 A.R. 000584. 

92 A.R. 000599. 

93 A.R. 000587. 

94 2017 WL 564160 (W.Va. February l3, 2017). 

95 Syl. Pt. 4, State a/West Virginia v. McKinley, 234 W.Va. 143, 149, 764 S.E.2d 303,309 
(2014). 

21 

http:clause.93
http:omission.92
http:case).91


Re Rezulin Litigation96 remains the seminal authority on certifying class actions in 

West Virginia. 

Importantly, the Erie Court recognized the ongoing authority of Rezulin, 

specifically noting that: 

the "commonality" requirement of Rule 23(a)(2) requires 
that "there are questions of law or fact common to the 
class." A common nucleus of operative fact or law is 
usually enough to satisfy the commonality 
requirement. The threshold of "commonality" is not 
high, and requires only that the resolution of common 
questions affect all or a substantial number of the class 
members.97 

The Erie Court's decision was based on the fact that in certifying the class, the 

Circuit Court ignored the factors set forth in Bias u. Nationwide Mutual Insurance 

CO. 98 regarding the loss of the statutory presumption when an insurance company 

failed to use the West Virginia Insurance Commissioner's prescribed forms pursuant 

to West Virginia Code § 33-6-31d.99 Rather, the Circuit Court certified the class on 

Thomas u. McDermitt lOO holding involving the loss of that presumption. 101 The 

Supreme Court found that the trial court could resolve that issue as a matter oflaw, 

and would not ordinarily be a jury q uestion. 102 

96 214 W.Va. 52, 585 S.E.2d 52 (2003). 


97 Erie, supra, at *2 (citing Syl. Pt. 11, Rezulin, supra) (Emphasis added). 


98 179 W.Va. 125,365 S.E.2d 789 (1987). 


99 Erie, supra, at *7. 


\00 232 W.Va. 159, 751 S.E.2d 264 (2013). 


101 Erie, supra at *7. 


102 Id 
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The Erie decision was fact dependent and involved whether the violation oflaw 

as a common issue could support class certification in a setting where individualized 

fact-finding was necessary.l03 In fact, the Erie Respondents had argued that the case 

"was only certified for the purpose of resolving the common issue concerning the 

validity of Erie's selection/rejection forms."104 The Erie case contained no common 

issues or contentions that would be capable of class-wide resolution as the only 

common issue was merely whether the insurance company's form complied with the 

law. The lack of common issues or contentions in Erie is in stark contrast to the 

common issues and contentions presented in the case before this Court. 

The Erie memorandum opinion did not change any legal precedent regarding 

the analysis of the commonality prerequisite in class certification cases under West 

Virginia law. The lower Court's omission of discussion of the Erie opinion does not 

equate to an error as a matter oflaw in conducting its analysis or conclusions oflaw. 

The Petitioner's argument that the Circuit Court's Order failed to conduct a 

"detailed and specific," "thorough," and "rigorous" analysis of the prerequisites of 

class certification is manufactured and based on an incomplete and piecemeal 

representation of the Circuit Court's findings and analysis. This Court should deny 

the Petitioner for Writ of Prohibition as the Circuit Court did not err as a matter of 

law in conducting its analysis. 

103 Erie, supra, 2017 WL at *6. 

104 Id at *5. 
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III. 	 The Circuit Court Did Not Abuse its Discretion by Finding 

Commonality. 


The Circuit Court did not abuse its discretion by finding that the Respondents' 

claims met the commonality prerequisite as stated in Rule 23(a)(2). This Circuit 

Court correctly noted that this Court has held: 

The commonality requirement of Rule 23(a)(2) ... requires 
that the party seeking class certification show that 'there 
are questions of law or fact common to the class.' A 
common nucleus of operative fact or law is usually 
enough to satisfy the commonality requirement. The 
threshold of 'commonality' is not high, and requires only 
that the resolution of common questions affect all or a 
substantial number of class members.105 

"Commonality requires that class members share a single 
common issue." 106 

Moreover, "not every issue in the case must be common 
to all class members." 107 

In fact, "[t]he common questions need be neither important 
nor controlling, and one significant common question 
or law or fact will satisfy this requirement."108 

\05 A.R. 000587 (quoting Syl. Pt. 11, In re W Va. Rezulin Litig., 214 W. Va. at 56 (Emphasis 
added»). 

106 A.R. 000587 (quoting Syl. Pt. 11, In re W Va. Rezulin Litig., 214 W. Va. at 67 (Emphasis 
added)). 

107 Id. (Emphasis added). 

\08 Id. (Emphasis added). 
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This case involves a common nucleus of both operative fact and law. For 

instance, the following common nucleus of operative facts and law exist for all class 

members: 

1. 	 U-Haul's calculated policy to not include the "environmental fee" 
in the base price quoted to the renter/consumer for purposes of 
"comparison shopping"; 

2. 	 U-Haul's failing to advise the renter/consumer the difference 
between the "optional" environmental fee and the surreptitiously 
added "environmental fee"; 

3. 	 U-Haul's admitted history of "poor" communication to its 
employees and/or agents to explaining the "environmental fee" to 
the renter/consumer; 

4. 	 U-Haul's company policy of not explaining the "environmental 
fee" unless a consumer specifically inquired; 

5. 	 U-Haul's policy and practice of having a customer electronically 
sign a "very small" box that did not disclose the environmental 
fee to the customer and policy of identifying and describing the 
"environmental fee" in inconspicuous places where few 
renters/consumers could expect to see it; and 

6. 	 U-Haul's failure to disclose to its customers its policy and failure 
to adhere to its policy that changes could be made such as refunds 
of the "environmental fee" upon request from renters/consumers 
in the name of customer service. 

Thus, as set forth in the previous section, with respect to liability and U-Haul's 

policies and implementation of such policies, the Circuit Court did not abuse its 

discretion by finding that there were numerous common issues of fact and law which 

satisfied the "commonality" prerequisite. 

The Respondents' claims arise out of corporate conduct that was directed at 

all Respondents and class members alike. The Circuit Court did not abuse its 

discretion by finding that as a result ofU-Haul's common corporate conduct and 

policies, each class member shares the same legal issues of breach of contract, 
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fraudulent concealment, and violation of the WVCCPA in relation to U-Haul's 

business practice of charging customers a separate "environmental fee" that was 

surreptitiously added to their bill. 

The Circuit Court applied the law to the facts and did not abuse its discretion 

in concluding that "since there is a nucleus of operative facts and law common to the 

class, the Court CONCLUDES that Plaintiffs' proposed class meets the 

commonality requirement."I09 

As noted in the discussion in the previous section, throughout its brief, the 

Petitioner relies upon statements made by Justice Ketchum regarding the propriety 

of class certification in this case in his dissenting opinion in State ex rel. U-Haul Co. 

of W Va. V. Zakaib.110 A dissenting opinion is not binding authority. The Supreme 

Court's opinions are "binding authority upon any court if concurred in by a majority 

of justices."lll Clearly, the majority of the Court did not address let alone join 

Justice Ketchum's concerns about the feasibility of a class action in this case. The 

issue of the "commonality" requirement of Rule 23(a)(2) was neither pending or 

argued before the Court. Moreover, Justice Ketchum's discussion was limited to the 

arbitration clause. 

Finally, Justice Ketchum's discussion preceded the discovery, including 

document production and 30(b)(7) deposition testimony in this case regarding U

109 A.R. 000588. 


110 232 W.Va. 432, 446-447, 752 S.E.2d 586, 601-02 (2013) (Ketchum, J. dissenting). 


111 See State of West Virginia v. McKinley, 234 W.Va. 143, 149, 764 S.E.2d 303,309 (2014) (citing 

W.Va. Canst. art. VIII, § 4). 
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Raul's practices and policies. Both the issues and the factual information available 

at the time of the Circuit Court's Order were substantially different from the time 

Justice Ketchum wrote his dissent. 

As set forth above, the plaintiffs' claims arise out of the same business 

practice and corporate course of conduct which was directed at all plaintiffs and 

class members alike. The primary question of fact is whether V-Raul's policies and 

course of conduct constitute a breach of contract, fraudulent concealment, or an 

unfair and deceptive act or practice in violation of the WVCCPA. These common 

questions of fact give rise to precisely the same common questions oflaw, and 

therefore outweigh any potential "individual" claims that each individual member of 

the class may have against V-Haul as well as any claims by V-Haul regarding 

"individualized" proof. The claims arise from the same practice and course of 

conduct and "common nucleus of operative facts." 

Respondents submit that the Court did not err in finding that any individual 

issues that V-Haul may try to highlight are simply rendered secondary by the over

riding common issues as set forth above. 

Based on the above, the Court did not abuse its discretion by finding that the 

Respondents satisfied the "commonality" prerequisite for class certification. Thus, 

this Court should deny the Petitioner for Writ of Prohibition. 
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IV. 	 The Circuit Court Did Abuse its Discretion by Finding 
Predominance. 

The Circuit Court did not abuse its discretion by finding that the Respondents 

satisfied the predominance prerequisite. Nor did the Circuit Court abuse its 

discretion by rejecting the Petitioner's argument that "individualized" issues preclude 

the Respondents from satisfying the "predominance" requirement of Rule 23(b)(3). 

This Court has likened the predominance requirement to the commonality 

prerequisite of Rule 23(a)(2), with the added criterion that the common questions of 

law and/or fact outweigh individual questions: 

The predominance criterion in Rule 23(b)(3) is a corollary 
to the "commonality" requirement found in Rule 23(a)(2). 
While the "commonality" requirement simply requires a 
showing of common questions, the "predominance" 
requirement requires a showing that the common 
questions oflaw or fact outweigh individual questions."112 

In Rule 23(b)(3) class actions, liability is often a common Issue, as IS 

causation. ll3 "A conclusion on the issue of predominance requires an evaluation of 

the legal issues and the proof needed to establish them."1l4 "As a matter of efficient 

judicial administration, the goal is to save time and money for the parties and to 

promote consistent decisions for people with similar claims."1l5 The central question 

in deciding predominance is "whether 'adjudication of the common issues in the 

112 A.R. 000592 (quoting In re W Va. Rezulin Litig., 214 W. Va. at 71, 585 S.E.2d at 71). 


113 A.R. 000592 (quoting 32B Am.Jur. 2d § 1985 (1996». 


114 A.R. 000592 (quoting In re W Va. Rezulin Litig., supra, at 72). 


115 Id. (internal quotation marks omitted). 
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particular suit has important and desirable advantages of judicial economy compared 

to all other issues, or when viewed by themselves."116 

The Rezulin Court noted: . 

[t]he predominance requirement does not demand that 
common issues be dispositive, or even determinative; it is 
not a comparison of the amount of court time needed to 
adjudicate common issues versus individual issues; nor is 
it a scale-balancing test of the number of issues suitable for 
either common or individual treatment. 2 Newberg on 
Class Actions 4th Ed., 4:25 at 169-173. Rather, "[a] single 
common issue may be the overriding one in the litigation 
despite the fact that the suit also entails numerous 
remaining individual questions. [d. at 172. The presence of 
individual issues may pose management problems for the 
circuit court, but courts have a variety of procedural 
options under Rule 23(c) and (d) to reduce the burden of 
resolving individual damage issues, including bifurcated 
trials, use of subclasses or masters, pilot or test cases with 
selected class members, or even class decertification after 
liability is determined. As the leading treatise in this area 
states, "[c]hallenges based on ... causation, or reliance 
have usually been rejected and will not bar predominance 
satisfaction because those issues go to the right of a class 
member to recover, in contrast to underlying common 
issues of the defendant's liability." 2 Newberg on Class 
Actions 4th Ed. §4.26 at 241. "That class members may 
eventually have to make an individual showing of damages 
does not preclude class certification." Smith v. Behr Process 
Corp., 113 Wash.Ap. 306, 54 P.3d 665, 675 (2002). 
(citations omitted. 117 

As set forth above, the Petitioner's argument simply ignores the common 

questions regarding its corporate policies and conduct which were directed at all 

plaintiffs and potential class members. Rather, the Petitioner is asking this Court to 

116 Id (quoting 2 Newberg on Class Actions, 4th Ed, § 4.25 at 174). 

117 A.R. 000593 (quoting In re West Virginia Rezulin Litigation, 214 W.Va. at 72,585 S.E.2d at 
72). 
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essentially find that class actions are not permissible regarding corporate policies if 

there any face-to-face communications which occur during the course and conduct of 

carrying out corporate policies. This argument defies reason particularly when one of 

the corporate policies at issue directs the non-disclosure of essential information. The 

Circuit Court did not abuse its discretion in rejecting the" Petitioner's illogical 

argument. 

As this Court has recognized, 

the predominance test is not a rigid test, but rather 
contemplates a review of the many factors, the central 
question being whether 'adjudication of the common issues 
in the particular suit has important or desirable 
advantages of judicial economy compared to all other 
issues, or when viewed themselves.mil8 

Defendant attempts to distinguish the cases relied on by Plaintiffs in support 

of their class certification motion by claiming that such class claims were based on 

"uniform misrepresentations" that could be proven on a class wide basis and did not 

include person to person communications. il9 The Defendant's argument completely 

disregards the Plaintiffs' claims regarding the Defendant's uniform business 

practices and courses of conduct. 

These claims center on the central question of whether V-Haul attempted to 

hide, conceal, omit and suppress the fact that it was imposing a fee on the customer 

118 Rezulin, 214 W.Va. at 70, 585 S.E.2d at 70 (quoting 2 NEWBERG ON CLASS ACTIONS § 
4:25 at 174)). 

119 Schwartz v. Avis Rent a Car Sys., LLC, No. 11-4052 (JLL), 2014 WL 4272018, at *2 (D.N.J. 
Aug. 28,2014); Lazar v. Hertz Corp., 143 Cal. App.3d 128, 140, 191 Cal. Rptr. 849, 856 (Ct. 
App. 1983). 
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to recoup its overhead costs under the guise of an "environmental fee" which implied 

that the environmental charge was a mandatory tax or pass-through and that such 

"environmental fee" was charged even after the customer declined such 

environmental fees on U-Haul's electronic terminals. 

A. Respondents' Breach of Contract Claims are Suitable for Class 
Resolution. 

The Respondents' breach of contract claim is simple. Respondents contracted 

to rent a motorized vehicle at a specified price. Petitioner, in breach of that agreement 

added a fee that was not part of the contract. The Complaint alleges that despite 

declining environmental charges, the environmental charges were added to their 

bills. Respondents' Complaint alleges that "the defendant attempts to hide[,] conceal 

and suppress the fact that it is imposing the [environmental] charge through giving 

the customer the supposed option to decline environmental charges on its electronic 

terminal" and further alleges that "the charge is concealed as an environmental 'fee' 

which conveys the idea that it is some mandatory tax or pass-through, not a charge 

imposed by defendant to defray overhead." 

Ms. Sullivan, U-Haul's 30(b)(7) representative has testified that it was U

Haul's policy to not include the cost of the environmental fee in the quoted rental fee 

because they wanted customers to use the rental rate only when comparison 

shopping.12o It was U-Haul's policy during the reservation or transaction process to 

only disclose or explain the environmental fee if asked by the customer.121 U-Haul's 

120 S.AR. 00001; A.R. 000048. 


121 A.R. 000056-57; 000059-60; A.R. 000068. 
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policy of not disclosing or explaining the environmental fee is the same regardless of 

the method of reservation. 

All three class representatives testified that they were charged an 

environmental fee after declining the optional environmental fee. 122 Contrary to the 

Petitioner's claims that there would be any number of variations of individualized 

communications which would render certification of the class, the Respondents' 

deposition testimony highlights the similarity of their transactions. The Respondents' 

all declined the "donation" environmental fee and were subsequently charged with 

an environmental fee that was not disclosed or explained to them during the 

transaction. The Respondents' testimony illustrates that V-Haul employees and 

agents followed the V-Haul policy and procedure of not explaining the charged 

environmental fee unless asked. 

Whether or not the "environmental fee" was sufficiently disclosed to the 

Respondents and class members is a question on the merits of the case. Even if the 

environmental fee was disclosed on the rental agreement, in cases where electronic 

signatures were obtained, a copy of the rental agreement was not provided until after 

the transaction was complete. Furthermore, common questions of fact and law exist 

as to whether or not such "disclosures" were unconscionable or otherwise violated the 

WVCCPA, particularly in cases wherein the Respondents and class members declined 

the option of paying an environmental fee. 

122 A.R. 000077; A.R. 000094-95; A.R. 000108. 
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The Petitioners' reliance on Ways u. Imation Enterprise Corp.lJ3 is misplaced. 

In Ways, the Plaintiffs were attempting to prove the existence of a valid contract of 

continued employment based on oral representations made by various members of 

management to different employees. 124 Additionally, the Ways Court recognized that 

"claims based substantially on oral rather than written communications are 

inappropriate for treatment as class actions unless the communications are shown to 

be standardized."125 

In this case, Respondents' claims are based on both written communications in 

terms of the price advertised as the rental fee, the rental contract, the timing of the 

provision of the written rental contract, and the absence of communication regarding 

the environmental fee. The evidence establishes that the absence of communication 

was based on company policy, thus the lack of communication was standardized. At 

issue in this case is U-Haul's policy of not adequately disclosing or explaining the 

environmental fee to customers who do not ask and do not know to ask (particularly 

after declining the option of paying an environmental fee) and then not correctly 

explaining its policy to those who do ask, including the failure to disclose that such 

fee can be waived if the customer disagrees. It should be noted that the Petitioners 

have failed to assert that the environmental fee was ever correctly explained to the 

plaintiffs who subsequently inquired. 

123 214 W.Va. 305,314,589 S.E.2d 36, 45 (2003). 


124 Id at 45-46. 


125 Id (quoting Retired Chicago Police v. City ofChicago, 7 FJd 584, 597 n17 (7th Cir. 1993) 
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The contractual terms and conditions that controlled the Respondents' and 

class members' rental transactions were substantially identical. Whether U-Haul's 

imposition of the surreptitious "environmental fee" and its policy of not explaining 

the fee to customers who don't ask about it constitutes a breach of the class members' 

uniform contract is an improper merits question which is not relevant to the Rule 23 

inquiry.126 The question before the Circuit Court was whether the adjudication of 

these common issues has important or desirable advantages of judicial economy 

compared to all other issues, or when viewed by themselves. 

The Circuit Court did not abuse its discretion in concluding that the common 

issues were predominant. 

B. 	Respondents' Fraudulent concealment and WVCCPA violation 
claims are suitable for class resolution. 

Respondents' claims and the claims of the proposed class members arise out of 

U-Haul's fraudulent concealment, intentional concealment, suppression and 

omission of information related to the "environment fee." Evidence relating to how 

and why V-Haul fraudulently concealed, intentionally concealed, suppressed and 

omitted the information will be answered the same way for all class members. U

Haul's policy of "explain only if asked" coupled with U-Haul's failure to advise its 

customers of its refund policy and its decision to not include the environmental fee in 

its base rate for purposes of being competitive when a customer engaged in 

"comparative shopping" demonstrates a clear intent to keep its customers in-the-dark 

126 The Circuit Court previously denied the Petitioner's Motion to Dismiss in regard to the 
Respondents' claim for breach of contract. 

34 



about not only the fee itself but the true use of the fee and an understanding on U

Haul's behalf that customers would not willingly pay the environmental fee "but for" 

its deceptive practices in regard to collecting such fee. In any event, because U-Haul's 

conduct is alleged to have constituted an omission of material facts in violation of the 

WVCCPA,127 the but for question is not an individual one, but instead, it is an 

objective standard capable of class adjudication: 

Where concealment, suppression or omISSIOn is alleged, and 
proving reliance is an impossibility ... the facts have to establish that 
"but for" the deceptive conduct or practice a reasonable consumer would 
not have purchased the product and incurred the ascertainable 10SS.128 

Petitioner is simply wrong in its assertion that Plaintiffs have not suffered an 

ascertainable loss as a result of the claims of misrepresentation by omission. 

Petitioner is similarly wrong in its claim that there is no evidentiary basis for the 

Respondents' claim that but for U-Haul's misrepresentations, the proposed class 

would not have paid the Environmental Fee. Petitioner's argument completely 

disregards the U-Haul policy regarding the Environmental Fee that "[i]f for any 

reason a customer refuses to payor disagrees with this fee, let the customer know 

you will reimburse them for the fee after the contract is completed."129 Based on U

Haul's policy to not disclose or explain the Environmental Fee, the Respondents were 

unaware that they had the option to refuse or otherwise disagree with the fee which 

would entitle them to a refund. Thus, Respondents can establish that they sustained 

127 A.R. 000007; W.Va. Code §46A-6-102(13). 


128 White v. Wyeth, 227 W. Va. 131, 140, 705 S.E.2d 828, 837 (2010) (emphasis added). 


129 A.R. 000287. 
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a common ascertainable loss that does not require individualized, subjective inquiry. 

Contrary, to the Petitioner's argument, the Respondents are not required to prove or 

to show or demonstrate that they would not have rented the vehicles in order to 

establish an ascertainable loss. This Court has made it clear that in order to prove 

"any ascertainable loss" under W.Va. Code, 46A-6-106, the consumer is not required 

to allege a specific amount of actual damages."130 Thus, if"the consumer proves that 

he or she has purchased an item that is different from or inferior to that for which he 

bargained, the 'ascertainable loss' requirement is satisfied."I3I While proof of this 

objective standard is a merits issue, it is an issue that is capable of a class 

determination among class members who, by definition have all already explicitly 

rejected the optional environmental fee. 

The "individualized" issues raised by the Petitioner are secondary to the 

Respondents' claims that arise out of corporate conduct that was directed at all 

Respondents and class members alike. Furthermore, whether U-Haul is liable for 

fraudulent concealment and/or violations of the WVCCPA are improper merits 

questions which are not pertinent to the Rule 23 inquiry. Finally, the WVCCPA 

claims are particularly amenable to class treatment because, upon proof of liability, 

damages are uniformly set by statute. 132 

130 Rezulin, 214 W. Va. at 75, 585 S.E.2d at 75. 

131 Id. 

132 W.Va. Code § 46A-6-106(a); see also Rezulin, 214 W. Va. at 75, 585 S.E.2d at 75 (2003) 
("Under the statute there is no need to allege or prove the amount of the 'ascertainable loss'; the 
plaintiff is only claiming the minimum of $200 which is recoverable if an ascertainable loss ofany 
amount is proved .... 'Ascertainable' can reasonably be interpreted to mean, capable of being 
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V. 	 There are No Other Factors Which Justify the Granting of this 
Writ of Prohibition. 

The Petitioner's Writ of Prohibition does not satisfy the factors to be considered 

when evaluating whether to grant a writ of prohibition. As discussed above, the class 

certification order is not "clearly erroneous as a matter of law." 

The Circuit Court did not abuse its discretion in certifying the class. The 

Petitioner makes the conclusory argument that because this Court has specified that 

"writs of prohibition offer a procedure ... preferable to an appeal for challenging an 

improvident award of class standing"133 that the first factor for consideration has 

been met. The mere fact that this Court allows a writ of prohibition for such actions 

does not equate to the automatic satisfaction of this factor. 

The Petitioner also makes the conclusory argument that it "'will be damaged 

or prejudiced in a way that is not correctable on appeal''' because if forced to abide by 

the class certification order, Petitioner will be forced to submit to expensive and time

consuming class discovery and class development procedures."134 A substantial 

amount of discovery has already occurred in this matter, including the depositions of 

discovered, observed or established. As we have already stated, the amount of the loss is 
immaterial if only $200 is sought." quoting Scott v. Western Intern. Surplus Sales, Inc., 267 Or. 
512,515, 517P.2d661, 662-63 (1973)). 

133 Petition for Writ of Prohibition at p. 26 (quoting Chemtall, Inc., 216 W.Va. at 450,607 S.E.2d 
at 779) (internal citations omitted). 

134 Petition for Writ of Prohibition at p. 26. 

37 




the class representatives and the 30(b)(7) deposition of U-Baul's corporate 

representative, and document production. This case was filed in 2011 and has been 

before this Court on a separate matter. The Respondents are the ones who will be 

prejudiced by the continued delay of the resolution of this matter. In fact, this Court 

has recognized: 

[t]he trial court can proceed at a rapid pace to litigate the 
whole case, and its progress is not impeded unless the 
defendant's lawyers prepare a petition showing this Court 
why it should intervene and permit a challenge to the class 
action standing. Frivolous cases are filtered out at the 
point where the defendant asks this Court for a rule to 
show cause, and meritorious cases can be set on the docket 
the following term. Mirabile contemplatu, a vehicle for the 
appeal of meritorious cases appears that confounds efforts 
delay, for delay's sake, cases where the award of class 
standing has been proper.135 

This case is the perfect example of an effort by the Petitioner to delay, for 

delay's sake, a case where the Circuit Court's award of class action standing has been 

proper. Thus, it should be filtered out and this Court should deny the Petition for 

Writ of Prohibition. 

The Petitioner's brief admits that "the lower court's order does not appear to 

be an 'oft repeated error and does not appear to 'manifest 0 persistent disregard for 

either procedural or substantive law."'136 The Petitioner's attempt to satisfy this 

factor with the claim that the Circuit Court's omission of any discussion of the Nibert 

case should be rejected. The omission of discussion of a memorandum opinion which 

135 McFoy v. Amerigas, Inc., 170 W.Va. 526,532-33,295 S.E.2d 16,23 (1982). 

136 Petition for Writ of Prohibition at p. 26. 
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was fact dependent does not satisfy this factor, nor does it warrant the granting of a 

writ of prohibition. 

Finally, the Circuit Court's order does not raise "new and important problems 

or issues of law of first impression" due to the Petitioner's claim that this Court has 

not yet had an opportunity to apply the commonality rules of Nibert to new factual 

situations such as this one. Quite simply, Nibert did not set forth new law regarding 

commonality. Nibert simply applied existing law to a specific factual situation. 

Therefore, this Court should find that the writ of petition does not satisfy any 

of the factors to be considered and deny the Petitioner's writ of prohibition. 

CONCLUSION 

The Circuit Court's rulings in this case are correct, and therefore, cannot be 

considered a clear error of law. Upon thorough analysis of the prerequisites, 

applicable law, and facts developed at the certification stage, the Circuit Court of 

Kanawha County properly found that Respondents met their burden of proof and 

concluded that certification of the proposed class was appropriate. 

This Court should deny the Petitioner's Writ of Prohibition as the Circuit Court 

did not abuse its discretion in determining that the Respondents had satisfied all four 

prerequisites of Rule 23(a) and one of the three subdivisions of Rule 23(b). Thus, the 

Petitioner has failed to satisfy any of the five factors which would support the 

issuance of a writ of prohibition. 
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Respondent asks the Court to deny the Petition for Writ of Prohibition, affirm 

the November 2, 2017 Findings of Fact, Conclusions of Law and Order Granting 

Motion for Class Certification, and remand this action for proceedings on the merits. 

Jl~~r;;],
Anthony J. Ma·estr WVSB"5 5) (~ 
Powell & Majestro, PLLC 
405 Capitol Street, Suite P1200 
Charleston, WV 25301 
Phone: 304-346-2889 
amajestro@powellmajestro.com 

James C. Peterson (WVSB 2880) 
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Charleston, WV 25311-1261 
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by Rules 10(c)(9) and 37, Revised Rules of Appellate Procedure, on this 2nd day of 
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Thomas R. Goodwin, Esq. 
W. Jeffrey Vollmer, Esq. 
Elise N. McQuain, Esq. 
GOODWIN & GOODWIN, LLP 
300 Summers Street 
Suite 1500 
Charleston, WV 25301 
P: 304-346-7000 
F:304-3449692 
trg@goodwingoodwin.com 
wjV@goodwingoodwin.com 
enm@goodwingoodwin.com 
Counsel for Petitioner 

Judge Joanna Tabit 
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P.O. Box 2351 
111 Court Street 
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