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QUESTIONS PRESENTED 


I. Did the Circuit Court clearly err as a matter oflaw by failing to conduct a detailed, specific, 

thorough, and rigorous analysis of the prerequisites ofW. Va. R. Civ. P. 23(a) and by failing to 

issue an order containing such analysis? 

II. Did the Circuit Court clearly err as a matter of law by finding that Plaintiffs' claims 

satisfied the commonality requirement ofW. Va. R. Civ. P. 23(a)? 

III. Did the Circuit Court clearly err as a matter of law by finding that Plaintiffs' claims 

satisfied the predominance requirement ofW. Va. R. Civ. P. 23(b)? 

STATEMENT OF THE CASE 

I. Procedural History 

Plaintiffs initiated this litigation by filing a "Class Action Complaint" in the Circuit Court 

of Kanawha County, West Virginia, in August, 2011. (A.R. 00001-00009.) The Complaint 

asserted multiple counts against Defendant V-Haul Co. of West Virginia ("V-Haul"). (Id.) On 

March 27,2012, the Circuit Court denied V-Haul's motion to compel arbitration, and that ruling 

was reviewed by this Court upon a petition for writ of prohibition submitted by V-Haul. State ex 

rei. U-Haul Co. v. Zakaib, 232 W. Va. 432, 752 S.E.2d 586 (2013). This Court denied the 

requested writ. Id. 

Following remand and certain discovery, Plaintiffs filed a "Motion for Class Certification." 

(A.R. 00010-00037.) V-Haul filed a response in opposition to Plaintiffs' motion, (A.R. 00130

00159), and Plaintiffs filed a reply (A.R.00251-00267). A class certification hearing was held on 

July 27, 2017. (A.R. 00462-00575.) By order dated November 2, 2017, the Circuit Court of 



Kanawha County entered "Findings of Fact, Conclusions of Law and Order Granting Motion for 

Class Certification." (A.R. 00576-00602.) 

V-Haul now timely files this petition seeking a writ of prohibition to halt enforcement of 

the Circuit Court's November 2,2017 order certifying this case as a class action. W. Va. R. App. 

P. 16(b). 

II. Statement of Relevant Facts 

The Circuit Court of Kanawha County granted Plaintiffs' motion to certify a class defined 

as follows: 

V-Haul customers for whom V-Haul has a contract reflecting their rental ofa truck 
between March 1, 2008, and the filing of the motion for class certification who 
rented a truck from V-Haul and declined to make a donation to the "Conservation 
Fund" (and had not made such donation in connection with any other prior contract) 
and were charged' and paid the environmental fee. Excluding from the class any 
officers and agents ofV-Haul or subsidiary of the Defendant, any attorney for such 
Defendant, any attorney for any Plaintiff, and any judicial officer who presides over 
this matter. 

(A.R. 00601.) On behalf of this purported class, the named Plaintiffs pursue three claims against 

U-Haul: breach of contract, fraudulent concealment, and violations of the West Virginia 

Consumer Credit and Protection Act. (A.R. 00581, 00006-00008 at W30-39, 00018.) These 

claims, and the class certification decision, hinge upon an "Environmental Fee" that is included as 

a line-item charge on both the V-Haul Equipment Contract signed by the customer before taking 

possession of the rented vehicle and the V-Haul Equipment Contract given to the customer upon 

return of the rented vehicle. (A.R. 00161-00163,00222-00225,00227-00230.) 

This open and conspicuous line-item charge that was paid by all Plaintiffs and class 

members is the predicate for the claimed liability and the class certification in this case. Any 

similarities between and among the named Plaintiffs and with the purported class, however, stop 

there. Each of Plaintiffs' three claims contains individualized and subjective essential elements 
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that depend upon the particular facts of each individualized rental transaction, including, among 

many other things, representations made by or on behalf ofV-Haul; the customer's understanding 

of the charge; reliance by the individual customer; and causation. Moreover, there are multiple 

different and distinct ways to rent a V-Haul truck, which exponentially increases the variations 

that can occur in each unique rental situation. Infinite possible variations exist regarding these 

elements in the context ofeach individual rental transaction. 

A. There Are Multiple Different Ways To Reserve A V-Haul Truck. 

Each rental transaction begins with a reservation, and there are multiple different ways in 

which a customer can reserve a V-Haul truck: (1) by calling I-S00-GO-V-Haul; (2) by going online 

to www.uhaul.com; (3) by directly calling a V-Haul Center or V-Haul Dealer; or (4) by walking 

into a V-Haul Center or Dealer in person. (A.R. 00165 at 50:10-16,00512-00513.) Each different 

reservation mechanism gives rise to distinct and singular variations in the manner and method in 

which the customer may be infonned about their Equipment Contract and the Environmental Fee 

at issue. These variations preclude class-wide treatment ofPlaintiffs' claims. 

1. Online Reservations at www.uhaul.com 

If a customer makes a reservation online at www.uhaul.com. there are two simple ways in 

which the customer can educate themselves about the Environmental Fee, if they do not already 

know what it is: search for it on a website-specific search engine (A.R. 00169 at 152:6-9); or, in 

an even simpler process, click on a link near the end ofthe online reservation process (id. at 152: 10-

IS). At that time, on a specific screen, the Environmental Fee is openly listed as part of the 

reservation and there is a hyperlink next to it-if the customer clicks on the hyperlink, they are 

given the following detailed description: 

The customer money collected as an environmental fee is used to foster and support 
the development and maintenance of sustainable V-Haul business operations. For 
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example, operations that directly benefit our customers include, but are not limited 
to, the use of aerodynamically fuel-saving truck skirts, the fuel economy gauge, 
CNG and propane trucks, storage re-use centers, and an expanding alt-fuel propane 
infrastructure. The fee also partially covers operations that indirectly benefit our 
customers, such as energy efficient lighting and HV AC retrofits, waste-oil heaters, 
water recycling units, van-body storage units, permeable ground cover and other 
water/energy saving projects. 

(A.R. 00169-00170 at 152:2-153:13,00194; see also A.R. 00516-00526.) 

2. Telephonic Reservations at 1-800-GO-V-Haul 

A customer can also make a telephonic truck reservation by calling 1-800-GO-V-Haul. 

During such call, the customer speaks with a customer service representative who uses screens 

with prompts similar to the screens on www.uhaul.com to help the customer complete the 

reservation process. (A.R. 00168 at 151 :12-23; see 00194.) Like many individualized aspects of 

the reservation experience, however, whether a customer actually discusses the Environmental Fee 

with the repres~tative depends on the circumstances of that particular unique transaction. (See 

A.R. 00512-00515.) 

3. Telephonic or In-Person Reservations at a V-Haul Center 

Reservations can also be made by telephone or in-person at a V-Haul Center using an 

electronic tenninal with a screen providing information about the rental equipment and the terms 

and conditions of the Equipment Contract. (A.R. 00195-00197.) One of the screens viewed by 

the customer lists the itemized charges, including price adjustments for the rental. (A.R. 00171

00174 at 170:12-73:1, 00184.) On that screen listing the itemized charges, the customer has the 

option of clicking a link titled "click to see details," which takes them to a screen entitled 

"Environmental Fee." (A.R. 00171-00174 at 170:12-73:1,00185.) Ifa customer has questions 

about the Environmental Fee, they can ask the V-Haul representative at the rental facility for more 

information. (A.R. 00175 at 176:11-13.) The representative's computer gives them access to a 
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description of the Environmental Fee that they can share with the customer. (A.R. 000174 at 

173:22-25.) Following the reservation, the truck is picked up and returned before the contract and 

rental charges are completed and finalized. (A.R. 00205-00206 at 47:3-48:12.) 

Also during this process, one of the electronic reservation screens gives the customer the 

option to make a voluntary donation to the "Conservation Fund," which is entirely different and 

distinct from the Environmental Fee, despite Plaintiffs' efforts to conflate the two into something 

nefarious. (A.R. 00166-00167 at 55:8-56:1.) The Conservation Fund is a private charitable 

organization that has partnered with V-Haul's parent company since 2007 to promote donations to 

natural resources and land protection. See The Conservation Fund, Business Partnerships: V-Haul, 

http://www.conservationfund.org (last accessed Nov. 30, 2017). 

4. Telephonic or In-Person Reservations at a V-Haul Dealer 

Finally, a customer can make a truck reservation through a V-Haul Dealer that is not owned 

or operated by V-Haul but which has a contractual arrangement to rent V-Haul equipment. In this 

scenario, the customer interacts with an employee of the Dealer, who uses a computer program 

called "WebBEST" to create the customer's reservation. (A.R. 00176-00179 at 182:21-183:5; 

183:15-185:12.) The WebBEST program is different from the systems used to make reservations 

via www.uhaul.com, by telephone with a V-Haul representative, or in-person at a V-Haul Center. 

(Id.) When making a reservation at a Dealer, the customer does not view electronic screens; 

instead, the Dealer will talk the customer through the WebBEST screens to complete the 

transaction. (Id.) The WebBEST program includes information that the Dealer may access to 

explain the Environmental Fee, including a "clickable" prompt entitled "What is the 

Environmental Protection Fee?" (A.R. 00179 at 185:2-12.) Dealers are also provided with online 
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tutorials that help them learn how to assist the customer through this process and, in particular, 

answer any questions the customer may have about fees. (A.R. 00180 at 186:8-16.) 

These different and distinct reservation mechanisms compound the already individualized 

nature of each rental transaction and highlight the unique factual circumstances surrounding each 

V-Haul truck rental. 

B. 	 The Named Plaintiffs' Experiences Further Demonstrate The Vnique And 
Individualized Nature Of Each Rental Transaction. 

As noted above, Plaintiffs' claims are predicated upon Plaintiffs' awareness and 

understanding (or purported lack thereof) ofthe Environmental Fee line-item charge on the written 

contracts they signed. A review ofthe rental transactions made by the three named Plaintiffs (now 

class representatives) further illustrates the unique and highly individualized nature of the 

transactions at issue. These Plaintiffs each made telephone reservations by calling a local Center 

or Dealer. Only Misty Evans vaguely recalls ever making a reservation on www.uhaul.com. (A.R. 

00209-00210 at 11 :4-12:2.) All three named Plaintiffs interacted with V-Haul personnel during 

the rental process and the execution of their respective Equipment Contracts. Notably, despite the 

written Equipment Contract clearly explaining the line-item Environmental Fee and its amount, 

most ofthe information described by these three Plaintiffs about the Environmental Fee came from 

their conversations with friends, co-workers, and V-Haul representatives. 

1. 	 Amanda Ferrell 

Plaintiff Amanda Ferrell made her three truck rental reservations by phone. (A.R.00216 

at 14:18-15:10.) Ms. Ferrell testified that following her second truck rental she thought she had 

declined the Environmental Fee. CA.R. 00217 at 19:11-18.) She further testified that she declined 

the Environmental Fee while making her reservation at the terminal, even though that is not an 

option, and she then asked a man working at the location about the fee. (A.R. 00217, 00219 at 
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18:10-21:24.) According to Ms. Ferrell, that employee did not know about it, but another 

employee behind the counter told her it was for ''tires and oil and such." (A.R. 00218-00219 at 

23:17-24:13.) There is no dispute, in any event, that Ms. Ferrell knew by the end of that V-Haul 

transaction (her second) that she had been charged the Environmental Fee. (A.R. 00219 at 21 :10

14.) Ms. Ferrell nevertheless later rented a third truck from V-Haul. (ld. at 22:3-5.) Notably, she 

did not ask any questions about the Environmental Fee at that time. (ld. at 22:2-21.) Instead, Ms. 

Ferrell rented the truck, easily found the Environmental Fee on her "paperwork" when she went 

back to look at it, paid it willingly, and then sued V-Haul. (ld. at 21:10-22:9.) 

2. John Stigall 

Plaintiff John Stigall testified that he made his multiple reservations over the phone, 

probably by calling V-Haul Centers and Dealers in West Virginia. (A.R. 00204 at 41 :17-43:18.) 

Mr. Stigall testified that he did not have any interaction with the Dealer or Center employees about 

the Environmental Fee during those rental experiences. (A.R. 00201 at 14:11-15:9.) He did not 

become aware of the Environmental Fee until he was told by a co-worker that there might be a 

lawsuit and he went back to "look at the paperwork." (ld. at 14:5-15:9.) Like Ms. Ferrell, once 

Mr. Stigall looked at the Equipment Contract he easily found the Environmental Fee. He testified 

that he was too busy to look at the bills or paperwork at the time of his rentals. (A.R. 00205 at 

44:12-22.) 

Following his involvement in this litigation, Mr. Stigall accompanied his friend to pick up 

her V-Haul rental. (A.R. 00203 at 31:7-15.) This time he did ask a V-Haul employee about the 

Environmental Fee. (ld. at 31:2-17.) Mr. Stigall testified that the employee responded that the 

Environmental Fee was a governmental fee. (ld.) Four years after this lawsuit was filed, Mr. 

Stigall testified that his "initial thought was, is that it was just a fee for like disposing of tires, 
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disposing of used oil; that that be done in an environmental manner." (Id. at 29:17-20.) Since 

filing this suit, he has done nothing to learn more about the Environmental Fee. (Id. at 30:7-20.) 

3. Misty Evans 

Plaintiff Misty Evans made her first reservation by calling the V-Haul Center from which 

she planned to rent directly, and she may have made her second reservation online---but she is not 

certain. (A.R. 00209 at 9:8-11: 10, 00211 at 16:6-15.) Ms. Evans testified that she did not have 

any interaction with the Center employees regarding the Environmental Fee during her rental 

experiences. (A.R. 00212 at 23:8-10,00214 at 33:15-23.) She did not even go into the facility to 

return either rental truck because she was too busy. (AR. 00210-00211 at 15:20-16:5.) 

Ms. Evans testified that she learned of the Environmental Fee charge after her first truck 

rental, when she noticed the Environmental Fee charge on her bill. (A.R. 00212 at 20:1-21:21, 

00214 at 33:9-14.) Following that rental, and after being named as a plaintiff in the initial 

Complaint in this litigation, Ms. Evans rented a second truck from V-Haul in June 2011. (A.R. 

00214 at 32:18-33:17.) The Equipment Contract for this rental, dated June 25, 2011, has the 

Estimated Environmental Fee clearly identified. (AR.00224.) It appears on both the reservation 

contract and then is added to the total amount charged on the finalized contract generated on the 

date ofreturn on June 26,2011. (A.R. 00224-00225.) In fact, the Equipment Contract documents 

for Ms. Evans' pre-litigation and post-litigation transactions are nearly identical; both include the 

Environmental Fee as the very first line item. (AR.00222-00225.) 

SU~YOFARGUMENT 

I. The Circuit Co-tnt clearly erred as a matter of law because it failed to perfonn and issue an order 

containing a sufficiently detailed, specific, thorough, and rigorous analysis ofthe prerequisites ofW. Va R. 
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Civ. P. 23(a). Compare AR 00576-00602, with W. Va. ex rei. Chemtall Inc. v. Madden, 216 W. Va. 443, 

453-54,607 S.E.2d 772, 784-85 (2004) ("[W]e now hold that a class action may only be certified ifthe trial 

court is satisfied, after a thorough analysis, that the prerequisites ofRule 23(a) ofthe west Virginia Rules of 

Civil Procedure have been satisfied ... the class certification order shouldbe detailed and specific in showing 

the rule basis for the certification and the relevant facts supporting the legal conclusions.'). In particular, the 

Circuit Com's "connnonality" analysis-regarding one of the most important and contested class 

certification issues in this case-is almost completely devoid ofany substantive analysis whatsoever. (AR 

00587-00588.) Moreover, the Circuit Com's "commonality" ruling does not evencite--much less discuss

this Court's most recent case addressing the commonality requirement and attendant elements. Compare 

AR 00587-005'88, with State ex. rei. Erie Ins. Prop. & Cas. Co. v. Nibert, No. 16-0884,2017 W. Va. LEXIS 

67 (Feb. 13, 2017) (memorandmn decisionX"Nibert'). 

II. The CircuitCourt clearlyerred as amatteroflawbecauseitconcludedthat commonalityexisted even 

though each one of Plaintiif(!' claims inherently requires individualized fact-finding that precludes class 

certification. Eg., Nibert, 2017 W. Va. LEXIS 67, *17 ("[A] violation oflaw as a common issue may not 

support class certification in a setting where individualized fact-finding is necessary."). 

III. The CircuitCourt clearlyerred as amatter oflawbecause it concluded that common questions oflaw 

or fact predominate this litigation eventhough individual questions far outweigh any such common questions, 

particularly with respect to extrinsic contractual evidence, representations, and the inherently individualized 

element ofreliance. In re West Virginia RezulinLitig., 214 W. Va. 52, 71, 585 S.E.2d 52, 71 (2003) ("The 

predominance criterion in Rule 23(b)(3) is a corollary to the 'commonality' requirement found in 

Rule 23(a)(2). While the 'commonality' requirement simply requires a showing of common 

questions, the 'predominance' requirement requires a showing that the common questions of law 

or fact outweigh individual questions."). 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


Pursuant to Rules 18(a) and 20(a), Petitioner respectfully submits that oral argument is 

necessary and asks that this case be scheduled fora Rule 20 argument. W. Va. R. App. P. 18(a)(4); 

20(a). The decisional process would be significantly aided by oral argument and this case involves 

issues of fundamental public importance regarding the class certification process in major class 

action litigation. Id. 

ARGUMENT 

I. Original Jurisdiction Is Proper In This Case 

This Court has previously held that "writs of prohibition offer a procedure ... preferable 

to an appeal for challenging an improvident award of class standing." Chemtall, 216 W. Va. at 

450, 607 S.E.2d at 779 (quoting McFoy v. Amerigas, Inc., 170 W. Va. 526, 532, 295 S.E.2d 16, 

22 (1982»; see also Nibert, 2017 W. Va. LEXIS 67, *4 (same). As these cases demonstrate, original 

jurisdiction relief is necessazy following an erroneous class certification because the required relief is not 

available in any other court and cannot be had through any other process. W. Va. R App. P. 16(d)(7). 

Accordingly, this Court may properly exercise its original jurisdiction and review the "improvidenf' class 

certification that has been issued in this case. 

A Standard ofReview 

In determining whether to entertain and issue the writ ofprolubition for cases not involving 
an absence ofjmisdiction but only where it is claimed that the lower tnbunal exceeded its 
legitimate powers, this Court will examine five fuctors: (1) whether the party seeking the 
writ has no other adequate means, such as direct appeal, to obtain the requested relief, (2) 
whether the petitioner will be damaged or preJudiced in a way that is not correctable of 
appeal; (3) whether the lower tribunal's order is clearly erroneous as a matter of law; (4) 
whether the lower tribunal's order is an oft repeated error or manifests persistent disregard 
for eitherprocechnal or substantive laW; and (5) whether the lower tribunal's orderraises new 
and important problems or issues of law of:first impression. These factors are general 
guidelines that serve as a useful startingpoint for detennining whether a discretionary writ of 
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prohibition should issue. Although all five fuctors need not be satisfied, it is clear that the 
third :fuctor, the existence o/clear errorasamatteroflaw, shouldbegiven substantialweight. 

Syl. pt 1, Chemtall, 216 W. Va 443, 607 S.E.2d 772 (quoting Syl. pt 4, State ex rei. Hoover v. Berger, 199 

W. Va 12,483 S.E.2d 12 (1996) (emphasis added»; Nibert, 2017 W. Va lEXIS 67, *4-5 n.4 (same). "It 

also has been held that 'this Court will review a circuit court's order granting or denying a motion for class 

certification pursuant to Rule 23 of the West Virginia Rules of Civil Procech.rre [1998] lUlder an abuse of 

discretion standard'" Nibert, 2017 W. Va lEXIS 67, at *4 (quoting Syl. pt 1, In re Rezulin, 214 W. Va 52, 

585 S.E.2d 52). 

II. The CircuitCourtOearlyErredAs A Matter OfLawByConducting An Inadequate Analysis 

This Court has held, unequivocally, that a circuit comt must conduct a "detailed and specific," 

''thorough,'' and 'ligorous" analysis ofthe prerequisites ofclass certification lUlder W. Va R Civ. P. 23(a), 

and must also issue an order reflecting the details ofsuch searching analysis: 

A class action mayonly be certified ifthe trial comtis satisfied, after a thorough analysis, that 
the prerequisites of Rule 23(a) of the West Virginia Rules of Civil Procedme have been 
satisfied Further, the class certification ordershouldbe detailedandspecific in showing the 
rule basisfor the certification and the relevantfacts supporting the legal conclusions. 

Syl. pt 8, Chemtall, 216 W. Va 443, 607 S.E2d 772 (emphasis added). The Chemtall Comt further 

admonished circuit courts that "[t]his order should be detailed and specific in showing the rule basis for the 

certification and the detenninative facts supporting the legal conclusions." ld. at 453, 607 S.E.2d at 782 

(quoting Franklin D. Qeckley, Robin 1. Davis & Louis 1. Palmer, Jr., litigation Handbook on West Virginia 

Rules ofCivilProcedure, §23(c)(1), p. 473 (2002) (emphasis added». The Comt also obsetved that ''the rule 

in federal courts, as stated by the United states Supreme Court ... is that a 'class action ... may only be 

certified ifthe trial comt is satisfied, after a rigorous analysis, that the prerequisites ofRule 23(a) have been 

satisfied.'" ld. (emphasis added) (collecting cases). 
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The Circuit Court ofKanawha County thus had a binding obligation to perfonn a searching analysis 

on class certification and to issue an order clearlyreflecting the details ofsuch analysis. Moreover, during this 

Court's prior review ofthis case, Justice Ketchum specifically warned the Circuit Court to take a hard look at 

commonality issues during the class certification proceedings, stating: 

Inaddition, I believe this case is significantly flawed going forward. ... Based on the record 
submitted to this Court, I do not believe these plaintiffs are capable ofshowing connnonality. 
. .. I do not see any evidence ofconnnonalitybetweenthese threeplaintiffs and the membels 
of their proposed class. . .. I believe that these three plaintiffs present three unique, 
uncommon questions oflaw and fact. . .. I therefore think that, goingforward, the drcuit 
court should give weight to thefact that these three plaintiffs cannot establish commonality 
underRule 23. 

Zakaib,232 W. Va. at 446-47, 752 S.E.2dat600-601 (Ketchum,J., dissenting) (emphasis added). 

Instead of heeding this Court's black-letter £aIUirements and Justice Ketchum's specific 

admonishment, in its class certificationordertheCircuitCourtrecited certainlegal principles and thendevoted 

only three conelusory sentences to its connnonality "analysis," stating: 

Here, Plaintiffshave alleged the existenceofa connnonbusiness practicethat affects putative 
class members in a like manner as the named Plaintiffs. Inthis context, theprimarycommon 
questions of fact are whether the Defendant's business conduct constitutes a breach of 
contract, fraudulent concealment, and/or an unfair or deceptive act or practice in violation of 
the WVCCPA. These connnon questions of filet give rise to precisely the same common 
question oflaw, and therefore, outweigh any potential individual claims that each member 
ofthe class may have against Defendant 

(AR 00588.) The Circuit Court then simply concluded that "[s]ince there is a nucleus ofoperative facts and 

law connnon to the class, the Court concludes that Plaintiffs' proposed class meets the commonality 

requirement." (Id) This "analysis" falls well short of the searching inquiry required under west Virginia 

law, and raises far more questions than it answers. What is the "common business practice" at issue? None 

is identified in a "detailed and specific" manner. And the identified "common questions offact" are noteven 

questiom offact-they are simply questions asking whether U-Haul is liable under Plaintiffs' claims. 

Instead ofrecognizing (much less grappling with or analyzing) any details ofthe connnonality standard and 
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the filets ofthis case, the Circuit Comt merely ObseIVed in a footnote that "Defendant cites several items that 

it alleges would require 'individualized' proof: thereby defeating one ofthe purposes ofa class action ... the 

Comt finds that the items mentioned are not inapposite to class certification" (Id n.3.) This Comt has 

previously held such conclusoty ''findings'' to be reversible error in a class certification proceeding. State ex 

rel Erie Ins. Prop. & Cas. Co. v. Nibert, No. 11-0259,2011 W. Va. LEXIS 288, *12-13 (June 14,2011) 

(memorandum decision) (,'Conclusory summations, without further explanation, do not constitute the 

'detailed and specific ... showing' required by our holding in Chemtall and are not sufficient to confer class 

status.'') ("State ex rei. Erie Ins. Prop. '). 

Compounding the nearly complete absence ofthe required analysis, the Circuit Comt also failed to 

even cite-much less discuss----this Court's most recent case addressing the commonality requirement 

Specifically, in Februmy 2017, this Comt issued State ex rei. Erie Ins. Prop. & Cas. Co. v. Nibert, a 

memorandum decision in which this Court blocked enforcement of a class certification order because the 

element ofcommonality was absent 2017 W. Va. LEXIS 67. TheNibert case included multiple important 

obsetVations by this Comt regarding commonality that are directly applicable to this case, including a need 

for the Circuit Court to identify "numerous common questions of law and fact" Id at *11. Despite being 

on-point and issued just five months before the class certification hearing in this matter, this Comt's Nibert 

decision goes entirely unmentioned in the class certification order's section on commonality-indeed, the 

Nibert decision is not mentioned anywhere in the Circuit Cowt's entire order. 

This is not a close call. Three generalized, conclusoty sentences do not constitute a "detailed and 

specific," ''rigorous,'' or ''thorough'' analysis. Completely omitting any discussion ofthis Comt's most recent 

and directly applicable opinion on commonality does not constitute a "detailed and specific," ''rigorous,'' or 

''thorough'' analysis. On its face, the Circuit Comt's class certification opinion completely fails these black:

letter tests as a matter of law. Just as in Chemtall, ''the circuit court clearly erred in failing to conduct a 
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thorough analysis and in failing to set forth detailed and specific findings to support the conclusion that the 

Respondents satisfied the requirements ofRule 23(a)." 216 W. Va at 454,607 S.E.2d at 783. The instant 

writ should be granted and the Circuit Court's class certification order should be vacated. Id at 457,607 

S.E.2d at 786; State ex rei. Erie Ins. Prop., 2011 W. Va LEXIS 288, *13 (''We fintherremand this case to 

the circuit court with directions to conduct a class certification analysis pursuant to the standards enunciated 

in In re West Virginia Rezulin Litigation, 214 W. Va 52, 585 S.E.2d 52 (2003), and State ex rei. Chemtall 

Inc. v. Madden, 216 W. Va 443,607 S.E.2d 772 (2004), that fully considers the criteria emnnerated therein 

and to prepare a class certification order in compliance with these authorities.') 

III. The Circuit Court Oearly Erred As A Matter OfLaw By Finding Commonality 

Although the absence of analysis makes it difficult to pinpoint the basis for the Circuit Com's 

commonality finding, the :fucts and law ofthis case show clearly that commonality does not exist. As noted 

above, this Court recently addressed commonality issues in-depth in Nibert. As Nibert 

demonstrates, the views of this Court on commonality are aligned with those of the United States 

Supreme Court. In fact, Nibert specifically embraced recent pronouncements by the United States 

Supreme Court on commonality, stating: 

The crux of this case is commonality-the rule requiring a plaintiff to show that 
there are questions of law or fact common to the class. That language is easy to 
misread, since any competently crafted class complaint literally raises common 
questions. . . . Commonality requires the plaintiff to demonstrate that the class 
members have suffered the same injury. This does not mean merely that they have 
all suffered a violation ofthe same provision oflaw. . .. Their claims must depend 
upon a common contention. . . . That common contention, moreover, must be of 
such a nature that it is capable of classwide resolution-which means that 
determination ofits truth or falsity will resolve an issue that is central to the validity 
ofeach one of the claims in one stroke. 

Nibert, 2017 W. Va. LEXIS 67, *16-17 (quoting Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 

349-50 (2011» (emphasis in original). The Wal-Mart Court advocated a stern view of the 

commonality requirement in part because "[t]he class action is 'an exception to the usual rule that 
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litigation is conducted by and on behalf of the individual named parties only. '" ld. at 348. It also 

emphasized that: 

What matters to class certification ... is not the raising of common 'questions , 
even in droves-but, rather, the capacity of a classwide proceeding to generate 
common answers apt to drive the resolution ofthe litigation. Dissimilarities within 
the proposed class are what have the potential to impede the generation ofcommon 
answers. 

ld. at 350 (quoting R. Nagareda, Class Certification in the Age ofAggregate Proof, 84 N.Y.V.L. 

Rev. 97, 131-32 (2009)) (emphasis in original). This Court emphasized the same point in Nibert. 

2017 W. Va. LEXIS 67, at *17 (quoting Scott v. Family Dollar Stores, Inc., 733 F.3d 105, 128 

(4th Cir. 2013). In other words, "[w]e consider dissimilarities not in order to determine (as Ru1e 

23(b)(3) requires) whether common questions predominate, but in order to determine (as Ru1e 

23(a)(2) requires) whether there is 'even a single common question.' And there is not here." Wal-

Mart, 564 U.S. at 359 (emphasis in original). 

In Nibert, this Court applied these principles in detail when granting a writ of prohibition 

and voiding a class certification order for lack of commonality. 2017 W. Va. LEXIS 67, *6 ("We 

need only address the circuit court's findings with respect to the commonality requirement ofRu1e 

23(a) ... because ifonly one prerequisite is not met, class certification is not appropriate." (internal 

quotations and citations omitted)). Several of Nibert's observations are relevant here. For 

example, the Nibert Court observed that superficial factual similarities--even if class-wide, such 

as the fact that V-Haul charged all Plaintiffs an "Environmental Fee"-are insufficient to establish 

commonality: 

Distilled to its essence, the circuit court found that all purported class members 
would have to litigate the issue of whether Erie used an underinsured motorist 
coverage fonn that was not in compliance with the fonn required by the Insurance 
Commissioner, which would resu1t in a loss ofthe presumption. We do not believe 
that this issue satisfies the common question of fact or law for class certification 
purposes. 
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2017 W. Va. LEXIS 67, * 11-12. After surveying relevant cases (including Wal-Mart), this Court 

concluded: 

The decisions in Wal-Mart, Martin, and Blake stand for the proposition that a 
violation of law as a common issue may not support class certification in a setting 
where individualized fact-finding is necessary. . . . Resolving the common 
contentions of whether Erie made "an effective offer" to each of the members of 
the class, and whether each class member's rejection of that offer was "knowing 
and informed," requires individual determination. That is, resolution of these 
issues for the Respondents will not resolve the issues for any other class members. 

ld. at *17-18 (internal citations omitted). The same reasoning compels rejection of the class 

certification in this case. 

As noted above, Plaintiffs' class is comprised of people who declined to donate to the 

"Conservation Fund" but were then charged the line-item "Environmental Fee" when renting a U-

Haul truck. These superficial factual similarities are the extent of "commonality" in this case. 

And these superficial similarities simply do not constitute questions that will generate "common 

answers" to drive this litigation forward. Multiple facets of Plaintiffs' claims demonstrate that 

individual factual determinations will swamp superficial similarities in this case. 

First, under Plaintiffs' breach of contract claim, extremely particularized individual 

determinations will be required because the line-item "Environmental Fee" was openly and 

expressly disclosed in a written contract that Plaintiffs each signed. Reddy v. Cmty. Health Found. 

OfMan, 171 W. Va. 368, 373, 298 S.E.2d 906, 910 (1982) ("Contracts are reduced to writing so 

that there can be no subsequent argument concerning the terms of an agreement. A person who 

fails to read a document to which he places his signature does so at his peril."). Plaintiffs describe 

the basis for their breach ofcontract claim as follows: 

By charging Plaintiffs and class members for an "Environmental Fee" that was not 
disclosed, U-Haul failed to perfonn its contractual obligation-namely to charge 
the promised price for class members' rentals. 
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(A.R. 00030.) Because the Environmental Fee is openly disclosed as a line-item in the signed, 

written contract, and because the alleged "promised price" is not contained in the signed, written 

contract, Plaintiffs' claim will necessarily involve extrinsic evidence ifit is to have any chance of 

viability. The only conceivable way that Plaintiffs could show that V-Haul "breached" the contract 

by openly charging this fee would be to introduce extrinsic, parol evidence-which by definition 

requires individual fact-finding unique to each respective Plaintiff in the entire class. E.g., 

Sneberger v. Morrison, 235 W. Va. 654, 669, 776 S.E.2d 156, 171 (2015) ("A claim for breach of 

contract requires proof of the fonnation of a contract, a breach of the terms of that contract, and 

resulting damages."); Syi. pt. 4, Capitol Chrysler-Plymouth, Inc. v. Megginson, 207 W. Va. 325, 

532 S.E.2d 43 (2000) ("When a written contract is clear and unambiguous its meaning and legal 

effect must be determined solely from its contents and it will be given full force and effect 

according to its plain tenns and provisions." (quoting Syi. pt.3, Kanawha Banking & Trust Co. v. 

Gilbert, 131 W. Va. 88,46 S.E.2d 225 (1947». 

Put simply, without any extrinsic evidence, there is no evidence of any contractual term 

that V-Haul could have "breached" by charging the "Environmental Fee." Extrinsic evidence will 

therefore be absolutely necessary to make Plaintiffs' ''breach of contract" claim even theoretically 

viable. Syi. pt. 1, Warner v. Haught, Inc., 174 W. Va. 722, 329 S.E.2d 88 (1985) ("[A] written 

contract merges all negotiations and representations which occurred before its execution, and in 

the absence of fraud, mistake, or material misrepresentations extrinsic evidence cannot be used to 

alter or interpret language in a written contract which is otherwise plain and unambiguous on its 

face." (quoting SyI. pt. 3, Ia/olla v. Douglas Pocahontas Coal Corp., 162 W. Va. 489,250 S.E.2d 

128 (1978». 
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This type of extrinsically-based contract claim IS quintessentially subjective and 

individualized: 

Issues about contract formation as a "result of words and conduct over a period of 
time" are quintessentially disputes about "states of mind," since they involve not 
only the subjective intentions had by the several parties but what "states of mind," 
what understandings, their manifestations of intention may have induced in others. 

George GolfDesign, Inc. v. Greenbrier Hotel Corp., No. 5:10-cv-01240, 2012 U.S. Dist. LEXIS 

143667, at *12-13 (S.D.W. Va. Oct. 4, 2012) (quoting Charbonnages de France v. Smith, 597 F.2d 

406,414-15 (4th Cir. 1979». Indeed, such evidence will require a customer-by-customer review 

to determine what representations were made in each conversation (if any) between customers and 

V-Haul employees. Moreover, these individualized detenninations are subject to the four entirely 

different methods for reserving aU-Haul truck described supra in the Statement ofRelevant Facts. 

These types ofindividualized, extrinsically-based breach of contract claims are classically 

unsuited for class-wide litigation, as this Court has recognized. E.g., Ways v. Imation Enters. 

Corp., 214 W. Va. 305,313,589 S.E.2d 36, 44 (2003) (finding a lack of commonality and noting 

that "[a] significant problem with the appellants' contract claims is that the alleged oral promises 

ofcontinued employment apparently were made by different members ofmanagement at different 

times to different employees"). Other courts agree. E.g., Singer v. Priceline Group, Inc., 2016 

V.S. Dist. LEXIS 95617, *14 (D. Conn. July 22,2016) (dismissing class action breach ofcontract 

claim "[s ]ince the express language of the contract between Priceline and Singer provided for the 

possible payment of hotel resort fees, in addition to the offer price"); Simms v. Jones, 296 F.R.D. 

485 (N.D. Tex. 2013) (denying class certification for contract claims, because each claimants' 

damages required separate analysis); Klay v. Humana, Inc., 382 F.3d 1241, 1264 (lIth Cir. 2004) 

(reversing class certification for breach of contract claims, because "although each of the 

defendants allegedly breached their contracts in the same general ways, they did so through a 
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variety of specific means that are not subject to generalized proof. . . "); Broussard v. Meineke 

Discount Muffler Shops, Inc., 155 F.3d 331, 341 (4th Cir. 1998) ("The oral nature of 

[individualized representations] makes them a particularly shaky basis for a class claim."). 

Similarly, Plaintiffs' fraud and WVCCPA claims lack commonality. Under these claims, 

Plaintiffs will be required to prove reliance and causation-specifically, that they each relied on 

alleged misrepresentations (or omissions) by U-Haul, and that "but for" the alleged 

misrepresentations or omissions, each Plaintiff would not have rented aU-Haul. Syl. pt. 5, White 

v. Wyeth, 227 W. Va. 131,705 S.E.2d 828 (2010); Syl. pt. I,Lengyeiv. Lint, 167 W. Va. 272; 280 

S.E.2d 66 (1981). These types of inquiries are deeply individualistic and, again, present classic 

examples of claims involving individual factual determinations that are not appropriate for class 

treatment. E.g., Friedman v. Dollar Thrifty Auto. Grp., Inc., 304 F.R.D. 601, 608-09 (D. Colo. 

2015) (rejecting class certification because "Plaintiffs must establish a 'deceptive or unfair' trade 

practice under the FDUTPA and CCPA by reference to the facts and circumstances of Dollar's 

practices, and must prove both a causal nexus between the allegedly deceptive practice and the 

consumer harm and an injury"); In re Ford Motor Co. E-350 Van Prods. Liab. Litig., No. 03-4558, 

2012 U.S. Dist. LEXIS 13887, *43 (D.N.J. Feb. 6, 2012) (denying class certification ofconsumer 

protection claims because "numerous individualized inquiries into the material misrepresentation, 

deception and causation, and actual injury" would be required); Farmers Ins. Exch. v. Benzing, 

206 P.3d 812, 821-22, 824 (Colo. 2009) (reversing class certification based on causation issues 

because class members relied on material omissions of the defendant in face-to-face transaction, 

finding "the plaintiff advanced no theory to establish causation and injury on a class-wide basis"). 

Specifically, under the WVCCP A, a consumer who suffers a monetary loss as a result of 

"an unfair or deceptive act" may bring an action to recover damages if he or she can prove: (1) 
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unlawful conduct by a seller; (2) an ascertainable loss on the part of the consumer; and (3) proof 

of a causal connection between the alleged unlawful conduct and the consumer's ascertainable 

loss. W. Va. Code § 46A-6-106(a) (emphasis added); Syl. pt. 5, White, 227 W. Va at 138, 705 

S.E.2d at 835. In a private cause of action for consumer fraud under the WVCCPA based on 

affinnative misrepresentations, "reliance on such misrepresentations must be proven in order to 

satisfy the requisite causal connection" between the alleged unlawful conduct and the consumer's 

ascertainable loss. Syl. pt. 5, White, 227 W. Va., 131, 705 S.E.2d 828. When the allegedly 

deceptive conduct is based on concealment, suppression, or omission, 

the causal connection between the deceptive act and the ascertainable loss is 
established by presentation of facts showing that the deceptive conduct was the 
proximate cause of the loss. In order words, the facts have to establish that "but 
for" the deceptive conduct or practice a reasonable consumer would not have 
purchased the product and incurred the ascertainable loss. We find that this 
approach best serves the WVCCPA's dual purpose of protecting the consumer 
while promoting "fair and honest competition." 

Id. at 140, 705 S.E.2d at 837. 

Accordingly, whether Plaintiffs ultimately seek to prove their WVCCP A claim by 

affinnative misrepresentation or omission, such proof will necessarily involve individualized fact

finding determinations. Ifby affirmative misrepresentation, Plaintiffs must prove that each class 

member relied on such misrepresentation. !d. at 140, 705 S.E.2d at 837. Ifby omission, Plaintiffs 

must prove that "but for" the allegedly deceptive conduct, each Plaintiff would not have suffered 

an "ascertainable loss." Id. The only conceivable "ascertainable loss" even theoretically at issue 

is the payment for the rental itself-in other words, in order to prevail, Plaintiffs will each be 

required to prove that but for any "omission" at issue, each person would not have rented a V-Haul 

truck. Such proof will necessarily require an individualized, subjective inquiry and fact-finding 

determination that cannot be determined on a class-wide basis. Indeed, class-wide treatment of 
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such claims would be particularly inappropriate when, as here, two of the three named Plaintiffs 

cannot even satisfy the necessary "but for" causation standard in their own cases. Ms. Evans and 

Ms. Ferrell both testified that they rented another V-Hau1 truck after becoming aware of the 

existence of the Environmental Fee. In fact, Ms. Evans rented another truck (and paid the fee 

again) after this lawsuit was filed. (A.R. 00214 at 32:18-33:17.) 

Plaintiffs' claim for fraudulent concealment fares no better. In order to prevail, Plaintiffs 

must prove: "(1) that the act claimed to be fraudulent was the act of the defendant or induced by 

him; (2) that it was material and false; that plaintiff relied on it and was justified under the 

circumstances in relying upon it; and (3) that he was damaged because he relied on it." Highmark 

West Virginia, Inc. v. Jamie, 221 W. Va. 487,493,655 S.E.2d 509,515 (2007) (quoting Syl. pt. 1, 

Lengyel, 167 W. Va. 272, 280 S.E.2d 66). Courts have routinely rejected class certification 

requests because of the inherently individualized nature of the reliance inquiry under a fraud 

claim. E.g., Gariety v. Grant Thornton, LLP, 368 F.3d 356, 362 (4th Cir. 2004) ("Because proof 

of reliance is generally individualized to each plaintiff allegedly defrauded, fraud and negligent 

misrepresentation claims are not readily susceptible to class action treatment, precluding 

certification of such actions as a class action." (citations omitted»; Broussard, 155 F.3d at 341 

(finding fraud claims involving oral representations to be a "particularly shaky basis for a class 

claim"); Castano v. Am. Tobacco Co., 84 F.3d 734, 745 (5th Cir. 1996) (holding that "a fraud class 

action cannot be certified when individual reliance will be an issue"); Andrews v. AT&T Co., 95 

F.3d 1014, 1025 (11 th Cir. 1996) (decertifying class in part because ''the plaintiffs would ... have 

to show, on an individual basis, that they relied on the misrepresentations, suffered injury as a 

resu1t, and incurred a demonstrable amount of damages"); Zimmerman v. Bell, 800 F.2d 386,390 

(4th Cir. 1986) (Because the extent ofknowledge ofthe omitted facts or reliance on misrepresented 
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facts will vary from shareholder to shareholder, the question ofwhether the omission was material 

might require an individual inquiry for each shareholder"); Simon v. Merrill Lynch, Pierce, Fenner 

& Smith, Inc., 482 F.2d 880, 882 (5th Cir. 1973) ("If there is any material variation in the 

representations made or in the degree of reliance thereupon, a fraud case may be unsuited for 

treatment as a class action."). Plaintiffs' fraud claim and attendant reliance proof requirement are 

quintessential issues requiring individual factual detenninations that preclude class certification. 

Here, Plaintiffs have absolutely failed to allege a single, coherent theory of a specific 

breach ofcontract, fraudulent act, or unfair or deceptive trade practice that would allow the Circuit 

Court to adjudicate over 80,000 rental transactions in "one stroke." Nibert, 2017 W. Va. LEXIS 

67, at *17 (quoting Wal-Mart, 564 U.S. at 350). Their claims therefore cannot meet the 

commonality requirement for class certification. 

IV. The Circuit Court Oearly Erred As A Matter OfLaw ByFinding Predominance 

As set forth above, the Circuit Court clearly erred in finding commonality; such error was 

fatally compounded by the Circuit Court's failure to perform the detailed, specific, thorough, and 

rigorous analysis required by this Court's prior cases. In addition to these plain and compelling 

errors, the Circuit Court also clearly erred as a matter oflaw by finding that Plaintiffs have satisfied 

the predominance requirement for class certification. 

This Court has held that "[t]he predominance criterion in Ru1e 23(b)(3) is a corollary to the 

'commonality' requirement found in Ru1e 23(a)(2). While the 'commonality' requirement simply 

requires a showing ofcommon questions, the 'predominance' requirement requires a showing that 

the common questions of law or fact outweigh individual questions." In re Rezulin, 214 W. Va. 

at 71, 585 S.E.2d at 71. "Ru1e 23(b)(3)'s predominance criterion is even more demanding than 

Rule 23(a)" and requires a "close look." Comcast Corp. v. Behrend, 569 U.S. 27, 34 (2013). 
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Because the Circuit Court's commonality analysis is deficient and erroneous, this Court need not 

even reach the predominance discussion. Should the Court do so, however, it will find equivalent 

errors awaiting its review in the Circuit Court's predominance discussion. In assessing 

predominance, the Circuit Court's analysis is again both insufficiently detailed, specific, thorough, 

and rigorous under Chemtall, and also clearly erroneous as a matter oflaw. 

Strikingly, the analysis that was conducted by the Circuit Court weighs heavily against 

class certification-not for it. In finding Plaintiffs' breach of contract claims to be suitable for 

class treatment, for example, the Circuit Court 'stated that "where the contract at issue is uniform 

to all class members, courts often find that common issues predominate." (A.R. 00594 (collecting 

cases).) This finding is particularly ironic, because the part ofthe contract that is uniform across 

the class-the openly disclosed, line-item Environmental Fee in the signed agreement

presumptively forecloses Plaintiffs' breach of contract claim. That is, unless Plaintiffs introduce 

individualized, extrinsic evidence to show why such an openly disclosed term is otherwise 

contradicted there is no breach ofcontract claim. 

Additional review of the Circuit Court's own fmdings further reveals the schizophrenic 

nature ofPlaintiffs , claims and the extent to which such claims are completely unsuitable for class

wide treatment. In its "predominance" analysis ofPlaintiffs , "breach ofcontract" claim, the lower 

court found: 

In this case, Plaintiffs' claims are based on both written communications in terms 
of the price advertised as the rental fee, the rental contract, the timing of the 
provision of the written rental contract, and the absence of communications 
regarding the environmental fee. The Plaintiffs have presented evidence relating 
to whether the absence of communication was based on company policy, thus 
standardizing the lack of communication. At issue in this case is U-Haul's policy 
of failing to adequately disclose or explain the environmental fee to customers who 
do not ask and do not know to ask (particularly after declining the option ofpaying 
an environmental fee) and then failing to correctly explain its policy to those who 
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do ask, including the failure to disclose that such fee can be waived if the customer 
disagrees. 

(A.R. 00594-00595.) This "finding" is a remarkable list of conflicting, individualized 

determinations that would be more appropriate" in an order rejecting class certification. Which 

customers received written advertisements? What did such advertisements say? Did the customer 

rely on it? At what different times did different customers receive the written rental contract, and 

what effect did that have on their respective claims? Which customers asked about the 

environmental fee, and what were they told or not told? Which ones did not ask, and what were 

they otherwise told or not told? All of these deeply individualized fact-finding determinations 

flow directly from the Circuit Court's own findings about predominance, but contrary to the 

certification order, only show the clear extent to which individualized findings will predominate 

over and utterly preclude shared findings. 

Similarly, in the Circuit Court's predominance analysis ofPlaintiffs' fraud and WVCCPA 

claims, the court again made several deeply contradictory findings that weigh against class 

certification, not for it. The court held: 

Evidence relating to how and why V-Haul fraudulently concealed, intentionally 
concealed, suppressed and omitted the information will be answered the same way 
for all class members. Questions and issues relating to V-Haul's policy of"explain 
only if asked" coupled with U-Haul's failure to advise its customers of its refund 
policy and its decision to not include the environmental fee in its base rate for 
purposes of being competitive when a customer engaged in "comparative 
shopping" will be answered the same way for all class members, including whether 
the evidence demonstrates a clear intent to keep its customers in-the-dark about not 
only the fee itself but the true use of the fee and an understanding on U-Haul's 
behalf that customers would not willingly pay the environmental fee "but for" its 
"deceptive practices in regard to collecting such fee. 

(A.R 00598-00599.) Once again, this analysis raises more questions than it answers and weighs 

against class certification. Which customers asked about the fee? Was the explanation 

sufficient? How did that individualized exchange ofinformation affect that individual customer's 
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rental decision? And, most importantly, as discussed supra, how did each individual customer 

rely upon any misrepresentations to their detriment? To the extent any individual plaintiffs can 

answer these questions, it will only be after highly individualized fact finding is conducted. 

While making these contradictory "findings," the Circuit Court repeatedly accepted 

Plaintiffs' invitation to omit any deeper or more meaningful review of the necessary elements of 

Plaintiffs' claims. This omission further highlights the deficiency of the Circuit Court's analysis. 

For example, regarding the breach of contract claim, the Circuit Court skipped any merits 

discussion and simply held: "The common legal issue for Plaintiffs and class members is whether 

V-Haul's imposition of the alleged surreptitious 'environmental fee' amounts to a breach of 

contract. ... That said, whether V-Haul breached class members' uniform contracts is a merits 

question necessarily reserved for another day." (A.R.00595.) 

These findings no doubt resulted from the class certification proceedings, during which 

Plaintiffs frequently argued that any modicum ofsubstantive probing into their liability claims was 

barred because such inquiry would involve the "merits" and would be inappropriate at the class 

certification stage. This reasoning is wrong. In assessing class certification, some degree of 

"merits" inquiry is not only helpful, it is required if a circuit court is to conduct the "detailed and 

specific," ''thorough,'' and "rigorous" analysis mandated by this Court. As the Vnited States 

Supreme Court has observed: 

Frequently, that "rigorous analysis" will entail some overlap with the merits of the 

plaintiff's underlying claim. That cannot be helped. The class determination 

generally involves considerations that are enmeshed in the factual and legal issues 

comprising the plaintiff's cause ofaction. Nor is there anything unusual about that 

consequence: The necessity of touching aspects of the merits in order to resolve 

preliminary matters, e.g., jurisdiction and venue, is a familiar feature oflitigation. 


Wal-Mart, 564 V.S. at 351-52 (internal quotations and citations omitted). Contrary to these basic 


principles, the Circuit Court repeatedly refused to even touch the merits ofany ofPlaintiffs' claims 
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when assessing class certification. It is therefore WlSurpriSing that the Circuit Court's class 

certification findings were analytically incomplete Wlder Chemtall, analytically deficient Wlder 

many legal principles, and clearly erroneous as a matter oflaw. 

v. O1ber Factors Justify Granting The Writ OfProhibition 

As noted in the standard of review section, supra, this Court considers five factors when 

evaluating whether to grant a writ of prohibition. As set forth above, the class certification order 

fully satisfies the third factor-it is "clearly erroneous as a matter of law" in multiple respects. 

The other four factors are satisfied as well. Petitioner has "no other adequate means, such as direct 

appeal, to obtain the requested relief," in part because this Court has specified that "writs of 

prohibition offer a procedure ... preferable to an appeal for challenging an improvident award of 

class standing." Chemtall Inc., 216 W. Va. at 450,607 S.E.2d at 779 (quoting McFoy, 170 W. Va. 

at 532, 295 S.E.2d at 22). Petitioner "will be damaged or prejudiced in a way that is not correctible 

on appeal" because if forced to abide by the class certification order, Petitioner will be forced to 

submit to expensive and time-consuming class discovery and class development procedures. 

Although the lower court's order does not appear to be an "oft repeated error" and does not appear 

to "manifest[] persistent disregard for either procedural or substantive law," the class certification 

order does completely omit any discussion of this Court's recent and relevant decision in Nibert, 

and should be corrected in that regard. Similarly, "the lower tribWlal's order raises new and 

important problems or issues of law of first impression" because this Court has not yet had an 

opportunity to apply the commonality rules ofNibert to new factual situations such as this one. 
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CONCLUSION 


Petitioner respectfully asks this Court to grant this writ ofprohibition and either (1) block 

enforcement ofthe class certification order because it is clearly erroneous as a matter oflaw or (2) 

block enforcement ofthe class certification order pending a proper, detailed and specific, thorough, 

and rigorous analysis of the class certification prerequisites by the Circuit Court. 
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