
INTHE CIRCUIT COURT OF WIRTCOUNTY, WESTVIRGINIA 

LINDA MURRAY, in her capacity as 
Successor Trustee of the William D. Short 
And Phyllis D. Short Revocable living Trust 
Dated April 30, 1991, 

Plaintiff, 

Vs. / / CIVIL ACTION NO: 15-C-28 

LINDA LOU MURRAY, et aI., 

Defendants. 

ORDER 

On the 2ih day of June, 2017, the Court held a hearing on various motions 

including the Estate of Deborah Cortez's Motion to Intervene, Defendant Mateo 

Cortez's Motion to Dismiss, and Meteo Cortez's Motion to Alter or Amend. 

After the Court denied these motions, the Court directed Aaron C. Boone, 

counsel for the Defendant Connie Lou Keith Barry to prepare orders consistent with the 

Court's rulings. 

At the conclusion of that hearing Robert Fluharty tendered an Order setting forth 

the respective interests of the non-Cortez parties in the trust. There was no opposition 

by the non-Cortez parties to the entry of that Order. There was a hand-written 

modification on the Order tendered. Therefore, the Court requested Mr. Fluharty to 

submit a new version of that Order. Apparently, a second Order from Mr. Fluharty was 
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submitted at the same time as the revised Order to be entered without opposition. The 

Court then entered both Orders submitted by Mr. Fluharty on June 30,2017. 

The Court has attached to this Order that second Order which addressed the 

three motions by Mateo Cortez and the Deborah Cortez Estate that was to be addressed 

by the Orders to be prepared by Mr. Boone. 

While the Order prepared by Mr. Fluharty is substantially correct, the Court is of 

the opinion that it does not adequately set forth the Court's basis for its rulings denying 

the three motions referenced above. The Orders prepared by Mr. Boone fully set forth 

the Court's findings of fact and conclusions of law that formed the basis for the Court's 

rulings. 

Therefore, the Court shall enter the three Orders prepared by Mr. Boone, counsel 

for Connie Lou Keith Barry and set aside the second Order prepared by Mr. Fluharty, 

which is attached hereto for more specific reference. 

Accordingly, it is hereby ORDERED that the Order entered on June 3D, 2017 titled 

Findings of Fact and Conclusions of Law prepared by Mr. Fluharty be set aside as null 

and void. 



It is further ORDERED that a copy of this Order as we!1 as the three Orders 

prepared by Mr. Boone be forwarded to counsel for the parties and to the West Virginia 

Supreme Court of Appeals. 

September 19. 2017 

ROBERT A. WATERS, JUDGE 

, hereby cer!it~ ihai '(f:p ',nrro",·" 
• "'•• oj ••, /l.fPV 

IS a iiue a,lG i:Qr;ec! cOPI oi ihe 

Oflg:fiiiJ ei11;y Oilli/e j(; my office 


ATTEST: Carol Frame 

. il Clerk-vViri Cou tj, WI! 



IN THE CIRCUIT COURT OF WIRT COUNTY, WEST VIRGINIA 

LINDA MURRAY, in Her Capacity 

as Successor Trustee of the William D. Short 

and Phyllis D. Short Revocable Living Trust 

Dated April 30, 1991, 


Plaintiff, 

v. CIVIL ACTION NO. lS-C-28 
JUDGE WATERS 


LINDA LOU MURRAY, et aI., 


Defendants. 

ORDER DENYING MOTION TO INTERVENE 

On June 27, 2017, this Court conducted a hearing on The Estate of Deborah 

Cortez's Motion to Intervene (the "Motion"). After considering the Motion, the response of 

defendant Connie Barry ("Response"), the response of the Trustee, the arguments of counsel, and 

the record, this Court hereby DENIES the Motion for the reasons stated on the record and more 

fully below. 

Procedural Posture 

1. On June 12,2017 Defendant Mateo Cortez, in his capacity as the Personal 

Representative of the Estate of Deborah Cortez, filed The Estate ofDeborah Cortez's Motion to 

Intervene and Memorandum ofLaw in Support Thereof(thc "Motion"), requesting that the Court 

pennit the Estate of Deborah Cortez to intervene pursuant to Rule 24 of the West Virginia Rules 

of Civil Procedure. 

2. Mateo Cortez attached to the Motion 11 propus~u inl~rvt:nor cumpJaint 

entitled The Es/ale of Deborah Corlez's Complaint Requesting Dec/ara/my Relief, in which 
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Mateo Cortez, in his capacity as the Personal Representative of the Estate of Deborah Cortez, 

seeks a declaratory judgment that all of the assets of the "William D. Short and Phyllis D. Short 

Revocable Living Family Trust Dated April 30, 1991," as amended and restated by the "Second 

Amendment and Restatement of The William D. Short and Phyllis D. Short Revocable Living 

Trust" dated January 5, 2000 (collectively, the "Trust"), should have been inherited by Deborah 

Cortez following the death of Phyllis D. Short, as the sole heir and beneficiary of Phyllis's estate. 

The proposed intervenor complaint further requests an order directing that all the assets of the 

Trust be distributed to the Estate of Deborah Cortez. 

3. On June 22, 2017, Plaintiff Linda Murray, in her capacity as Successor 

Trustee of the Trust (the "Trustee"), filed a response in opposition to the Motion. On June 23, 

2017, Defendant Connie Lou Keith Barry ("Barry"), filed a response in opposition to the Motion 

and a request for sanctions. On June 27, 2017, the Court conducted a hearing on the Motion and 

other matters. The Court has reviewed the Motion, supporting memorandum and exhibits, the 

Trustee and Barry's responses and supporting exhibits, the Trust instrument, and entertained the 

arguments of the parties. The Court has also reviewed the entire record in this matter as part of 

its consideration ofthis Motion and the other matters pending before it. 

Findings of Fact & Conclusions of Law 

4. On November 20, 2015, the Trustee filed this action to obtain "an order 

directing the distribution of the assets of the Trust to those persons determined by this Court to 

be entitled to receive the same in such proportions as may be determined by this Court to be 

proper and in conformity with the intent of the settlors of the Trust." (Complaint, p. 22). The 

Trustee joined and served Mateo Cortez as a defendant because he "claims that as the surviving 

spouse of Deborah Ann (Short) Cortez he is entitled to the trust proceeds." (Complaint" 13). 
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The docket sheet for this matter indicates that Mateo Cortez was served with process on 

December 4,2015. 

5. At all times relevant to this action, Mateo Cortez was the sale heir and 

beneficiary of the Estate of Deborah Cortez, and had sale authority to act on its behalf. In both 

this action and the proceedings in Texas, Mateo Cortez's personal counsel also represents him in 

his capacity as the Personal Representative of the Estate of Deborah Cortez. 

6. On December 28,2015, Mateo Cortez filed a Rule 12(b) motion to dismiss 

this action pursuant to the doctrine of/orum non conveniens, arguing that this action should be 

dismissed because the Trustee's claims were currently being litigated in Texas.! In his motion, 

Mateo Cortez stated that he was seeking to administer the Estate of Deborah Cortez in Texas, 

and stated that "Mr. Cortez filed an Original Petition in Intervention that seeks a declaratory 

judgment regarding the distribution of the Trust to Mateo Cortez, the sole heir of the Estate of his 

late wife, Deborah Cortez." However, Mateo Cortez did not argue that the Estate of Deborah 

Cortez was a necessary or indispensable party to this action, did not seek to dismiss this action 

for failure to join the Estate of Deborah Cortez as an indispensable party, and did not attempt to 

join the Estate of Deborah Cortez as a party. On March 16, 2016, this Court denied Mateo 

Cortez's motion to dismiss. 

7. On April 8, 2016, Mateo Cortez filed his answer in this matter. In his 

answer to paragraph 13 of the Trustee's complaint, Mateo Cortez admitted "that he is the 

surviving spouse and sole heir of Deborah Ann Cortez and that, as a surviving spouse and sale 

heir of Deborah Ann Cortez, that he is entitled to the trust proceeds." Mateo Cortez further 

I The Trustee and Barry dispute Mateo Cortez's characterization of the claims before the Texas court. 
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stated in his answer to paragraph 13 of the Trustee's complaint that the Texas court "has 

jurisdiction to declare that the Estate of Deborah Cortez is entitled to all of the assets of the 

trust." Mateo Cortez raised as his tenth defense to the Trustee's complaint that "[t]he Plaintiff 

has failed to join necessary and indispensable parties and thus this Complaint should be 

dismissed." However, Mateo Cortez did not allege that the Estate of Deborah Cortez was a 

necessary or indispensable party to this action, did not seek to dismiss this action for failure to 

join the Estate of Deborah Cortez as an indispensable party, and did not attempt to join the Estate 

ofDeborah Cortez as a party. 

8. On April 11, 2016, Defendant Barry filed a motion for partial summary 

judgment that Mateo Cortez is not entitled to share in the distribution of any assets of the Trust. 

Barry argued that the Trust instrument is unambiguous and that, pursuant to the terms of the 

Trust instrument, any remaining assets of the Trust are to be distributed to the heirs at law of 

William D. Short and Phyllis D. Short now that Deborah Cortez is deceased. 

9. On May 9, 2016, Mateo Cortez filed a response to Barry's motion for 

partial summary judgment. In his response, Mateo Cortez stated that he "intends to conduct 

discovery to prove that as a surviving spouse of Deborah Cortez, he is entitled to the trust 

proceeds," and further argued he "is entitled to receive trust assets because he is the sale heir of 

the Estate of Deborah Cortez, the Shorts' only child." However, Mateo Cortez did not argue that 

the Estate of Deborah Cortez was a necessary or indispensable party to this action, did not seek 

to dismiss this action for failure to join the Estate of Deborah Cortez as an indispensable party, 

and did not attempt to join the Estate of Deborah Cortez as a party. 
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10. On May 13, 2016, the Court conducted a hearing on Barry's motion for 

partial summary judgment and took the matter under advisement. 

11. On April 29, 2016, Mateo Cortez filed a petition for a writ of prohibition 

with the Supreme Court of Appeals of West Virginia, seeking to prohibit execution of this 

Court's order denying his motion to dismiss. 2 In his petition, Mateo Cortez asserted that 

"[u]nder Texas law, a sale heir may bring an action on behalf of the deceased's estate," and 

devoted several pages of his brief to discussing actions he had taken in Texas on behalf of the 

Estate of Deborah Cortez to adjudicate its interest in the Trust. The petition further asserted that 

"Mateo Cortez, as Representative of the Estate of Deborah Cortez, subsequently filed an Original 

Petition in Intervention [in Texas] seeking declaratory judgment on the distribution of the Trust 

assets to the Estate of Deborah Cortez," and that "the original PlaintifflPetitioner in this matter is 

the Estate of Deborah Cortez which filed its Original Petition in Intervention five (5) months 

prior to filing the duplicative litigation in West Virginia." However, Mateo Cortez did not argue 

that the Estate of Deborah Cortez was a necessary or indispensable party to this action, or that 

this action should be dismissed for failure to join the Estate of Deborah Cortez as an 

indispensable party. On June 14,2016, the Supreme Court of Appeals of West Virginia refused 

Mateo Cortez's petition. 

12. On September 15,2016, this Court granted Defendant Barry's motion for 

partial summary judgment, and dismissed Mateo Cortez as a defendant in this case based upon 

the findings, conclusions, and rulings reflected therein. 

2 Per the requirements of the Appellate Rules of Procedure, Ihis Court received a copy of Mateo Cortez's 
petition, as reflected on the certificate of service. 
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13. At no time prior to this Court's September 15, 2016, order granting 

Defendant Barry's motion for partial summary judgment did Mateo Cortez: (I) argue that the 

Estate of Deborah Cortez was a necessary or indispensable party to this action; (2) file a motion 

to dismiss this action for failure to join the Estate of Deborah Cortez as an indispensable party, or 

otherwise argue that this action should be dismissed for failure to join the Estate of Deborah 

Cortez as an indispensable party; or (3) attempt to join the Estate of Deborah Cortez as a party, 

or intervene as a party on behalf of the Estate of Deborah Cortez. 

14. On September 29, 2016, Mateo Cortez filed a motion to alter or amend 

this Court's order granting Defendant Barry's motion for partial summary judgment, arguing that 

the Court should vacate its order and dismiss this case with prejudice. Among other grounds for 

granting his motion to alter or amend, Mateo Cortez argued for the first time that the Estate of 

Deborah Cortez is an indispensable party to this action. 

15. On December 19, 2016, the Probate Court of Travis County, Texas 

granted summary judgment against Mateo Cortez, dismissing "any and all claims that Mateo 

Cortez, in his individual capacity or in his capacity as personal representative of the Estate of 

Deborah Cortez, has to any assets of The William D. Short and Phyllis D. Short Revocable 

Living Trust (the 'Trust'), other than his claim for undistributed income from the Trust during 

the life of Deborah Cortez." The Texas court subsequently amended its judgment to include 

monetary sanctions against Mateo Cortez's attorneys, finding that the arguments which Mateo 

Cortez advanced in Texas were frivolous and were not warranted by existing law; the extension, 

modification, or reversal of existing law; or the establishment of new law. The Texas court 

sanctioned Mateo Cortez's attorneys in the amount of $65,130.76 for driving up Defendant 

Barry's legal fees in Texas with frivolous claims. 
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Conclusions of Law 

16. Mateo Cortez, in his capacity as the Personal Representative of the Estate 

of Deborah Cortez, seeks to intervene in this action as a matter of right, pursuant to Rule 24(a)(2) 

of the West Virginia Rules of Civil Procedure. The rule states in pertinent part: 

(a) Intervention of Right. Upon timely application anyone shall be 
pennitted to intervene in an action ... (2) when the applicant 
claims an interest relating to the property or transaction which is 
the subject of the action and the applicant is so situated that the 
disposition of the action may as a practical matter impair or 
impede the applicant's ability to protect that interest, unless the 
applicant's interest is adequately represented by existing parties. 

W.Va. R. Civ. P. 24. 

17. "West Virginia Rule of Civil Procedure 24(a)(2) allows intervention of 

right in an action if an applicant meets four conditions: (1) the application must be timely; (2) the 

applicant must claim an interest relating to the property or transaction which is the subject of the 

action; (3) disposition of the action may, as a practical matter, impair or impede the applicant's 

ability to protect that interest; and (4) the applicant must show that the interest will not be 

adequately represented by existing parties." Syl. Pt. 2, State ex rei. Ball v. Cummings, 208 

W.Va. 393, 540 S.E.2d 917 (1999). The Court finds that the movant cannot meet any of the 

above criteria. 

First Prong under Rule 24(a)(2) 

Motion is Not Timely 


18. First, the Court finds that the Motion is untimely. 

a. "While Rule 24 of the West Virginia Rules of Civil Procedure 

provides for the intervention of parties upon a timely application, the timeliness of 
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any intervention is a matter of discretion with the trial court." Syi. Pt. 3, State ex 

reI. Ball v. Cummings, 208 W.Va. 393, 540 S.E.2d 917 (1999). 

b. The Supreme Court of Appeals of West Virginia has upheld 

refusals to grant intervention where the applicant had actual knowledge of a case 

but failed to move for intervention until after entry of judgment. See West 

Virginia Public Employees Ins. Bd v. Blue Cross Hosp. Service, Inc., 180 W.Va. 

177, 375 S.E.2d 809 (1988) (motion to intervene untimely when filed three 

months after entry of dismissal order and applicants knew or had reason to know 

of the pendency of the action prior to judgment); Pauley v. Bailey, 171 W.Va. 

651, 301 S.E.2d 608 (1983) (permissive intervention) (motion to intervene 

untimely when filed almost one year after evidentiary hearings had closed and 

seven months after entry oftrial court's orders). 

c. It is undisputed that, at all times relevant to this action, Mateo 

Cortez was the sole heir and beneficiary of the Estate of Deborah Cortez, and had 

sole authority to act on its behalf. 

d. It is also undisputed that Mateo Cortez had actual notice of this 

action as of December 4,2015, but did not attempt to intervene on behalf of the 

Estate of Deborah Cortez, or argue that the Estate of Deborah Cortez was an 

indispensable party to this action, until after this Court granted summary 

judgment against him and dismissed him as a defendant. 

8 




e. It is also undisputed that Mateo Cortez did not actually attempt to 

intervene in this matter on behalf of the Estate of Deborah Cortez until June 12• 

2017 - nine (9) months after entry ofjudgment against Mateo Cortez. 

Second Prong under Rule 24(a)(2) 

Applicant Does Not Have an Interest 


19. Second, the Court finds that the applicant does not have an interest in the 

property which is the subject of this action. 

a. This action seeks to detennine the proper distribution of the Trust 

assets which remained after the death of Deborah Cortez. The applicant is Mateo 

Cortez, in his capacity as the Personal Representative of the Estate of Deborah 

Cortez, so the question is whether the Estate of Deborah Cortez has an interest in 

the undistributed assets of the Trust. 

b. However, as this Court and the Probate Court of Travis County, 

Texas have already ruled, Mateo Cortez and the Estate of Deborah Cortez do not 

have an interest in the assets of the Trust. 

c. This Court has already ruled that Deborah Cortez's interest in the 

Trust was governed by Article VIII, Section B of the Trust instrument, which 

states that if Deborah "is living on the date of the death of the second one of us to 

die," then "during Deborah's life" she was entitled to an annual distribution of 

$25,000.00 of the Trust principal, and a quarterly distribution of the net Trust 

income. Article VIII, Section C of the Trust instrument sets forth how the 

remaining Trust assets are to be distributed upon Deborah's death, which is one
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half to the heirs at law of William D. Short and one-half to the heirs at law of 

Phyllis D. Short. Accordingly, the Estate of Deborah Cortez has no interest in the 

assets of the Trust because the plain and unambiguous language of the Trust 

instrument afforded no interest to Deborah upon her death. 

d. Despite the fact that the Motion is not timely and despite the fact 

the applicant does not have an interest in the subject property, the proposed 

intervenor complaint nonetheless alleges that the Estate of Deborah Cortez has an 

interest in the Trust because Article VIII, Section A, Paragraph 2 of the Trust 

instrument invalidated the remaining provisions of Article VIII. This Court 

disagrees. 

i. Article VIII, Section A sets forth a series of one-time 

distributions of cash, including a distribution to Deborah Cortez under the 

following condition: 

2. Cash Distribution to Deborah. If our daughter, 

DEBORAH A. CORTEZ, is living and legally competent, 

the trustee shall distribute to her the sum of fifty thousand 

dollars $50,000.00 as soon as practicable after the death of 

the second one of us to die. If Deborah is not then living or 

is not legally competent, then this gift shall lapse, and the 

remainder of the trust estate shall be administered as 

provided below. 


The applicant alleges that the second sentence of this provision dictates 

that the remainder of the Trust assets are only to be administered under the 

subsequent sections of Article VIII if "Deborah is not then living or is not 

legally competent. II The applicant therefore alleges that "the Trust is 

ineffective for the disposition of the Trust assets at the time of Phyllis D. 

10 

http:50,000.00


Short's death since Deborah Cortez was alive and competent," that the 

remainder of the Trust therefore lapsed, and that all of the assets of the 

Trust passed by intestacy through the Estate of Phyllis D. Short to 

Deborah Cortez as her sole heir. 

ii. The Court, however, rejects this argument as frivolous and 

contravened by the plain language of the Trust instrument. By its tenns, 

the second sentence of Article VIII, Section A, Paragraph 2 of the Trust 

instrument pertains solely to whether the cash distribution to Deborah 

under that paragraph lapses; and does not govern the "Continuing Trust 

for Deborah" established under Article VIII, Section B "[i]f our daughter, 

Deborah A. Cortez, is living on the date of the death of the second one of 

us to die." It is undisputed that Deborah was alive when Phyllis D. Short 

died; the Court must give effect to the intent of the settlors in creating the 

Trust, and will not read the Trust instrument as "ineffective for the 

disposition of the Trust assets" when the plain language of the Trust does 

in fact provide for the disposition of the Trust assets. 

Third Prong under Rule 24(a)(2) 
Disposition ofthe Action Does Not Impair Applicant's Ability 10 Protect Interest 

20. Third, the Court finds that its disposition of this action has not impaired or 

impeded the applicant's ability to protect its interest in the property which is the subject of this 

action. This Court and the Texas court have already ruled that Mateo Cortez and the Estate of 

Deborah Cortez do not have an interest in the undistributed assets of the Trust. Pursuant to 

Article VIII, Section B of the Trust instrument, Deborah Cortez only possessed a life interest in 
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the assets of the Trust, and that interest extinguished when she died; and the Trust instrument 

makes no provision for Mateo Cortez at all, despite the fact that the settlors clearly knew that 

Mateo Cortez and Deborah were married. 

Fourth Prong under Rule 24(a)(2) 

Applicant Adequately Represented 


21. Fourth, the Court finds that the applicant was adequately represented by 

Mateo Cortez, who is the administrator and sole heir of the Estate of Deborah Cortez. 

a. As to adequacy of representation by existing parties, "generally 

courts compare the interests asserted by the proposed intervenor with the interests 

of the existing party. If the proposed intervenor's interest is not represented by 

the existing party, or the existing party's interests are adverse to those of the 

proposed intervenor, intervention should be granted.. ,. [However], if the interests 

are identical, intervention should be denied unless there is a compelling showing 

as to why the existing representation is inadequate." State ex rei. Ball v. 

Cummings, 208 W.Va. 393,403, 540 S.E.2d 917, 927 (1999) (internal citations 

omitted). 

b. Mateo Cortez, in both his personal capacity and in his capacity as 

the Personal Representative of the Estate of Deborah Cortez, have identical 

interests in this action: both seek an order directing that all the assets of the Trust 

be distributed to Mateo Cortez, either through direct distribution to Mateo Cortez 

personally or indirectly through distribution to the Estate of Deborah Cortez, 

which then flows through to Mateo Cortez personally as its sole heir. This 

identity of interest is clear from the undisputed fact that Mateo Cortez controls 
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every decision made on behalf of the Estate of Deborah Cortez, and is the only 

heir and beneficiary of the estate. 

c. Additionally, Mateo Cortez's attorneys represent him in both his 

individual capacity and in his capacity as the Personal Representative of the 

Estate of Deborah Cortez, which would violate the West Virginia Rules of 

Professional Conduct if their interests were adverse in any way. See W.Va. R. 

Prof. Conduct § 1.7 (simultaneous representation of adverse parties in litigation is 

a non-waivable conflict of interest). 

Ruling 

For the reasons set forth above, and as stated more fully upon the record, this 

Court DENIES the Motion to Intervene filed by Mateo Cortez, in his capacity as the Personal 

Representative of the Estate of Deborah Cortez. 

The Court notes that Defendant Connie Lou Keith Barry has filed a motion for 

sanctions against Mateo Cortez, in either his personal capacity or in his capacity as the Personal 

Representative of the Estate of Deborah Cortez, and his attorneys. The Court's ruling in this 

Order does not address, moot, or otherwise resolve that motion. 

This Court ORDERS the Clerk to forward certified copies of this Order to all 

counsel of record and pro se parties. 

--" 
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PREPARED BY: 

~.c·6o~ 
Aaron C. Boone (WVSB #9479) 

Counsel for Defendant Connie Lou Keith Barry 


APPROVED FOR ENTRY: 

Rs . F(v..~ "'., Ac B [per email authorization 7/17/17J 

Robert S. Fluharty, Jr. (1220) 

1. Nicholas Barth (255) 

Counsel for Plaintiff 


t-... L, rr1..~ ~Y A .C. 6. [per email authorization 7114117] 
Leslie L. Maze (8072) 
Counsel for Defendants Donald Leaman Whited, Michael Ray Whited, Sheila Pettrey, Tywanna 
Pettrey, Amanda Pettrey, Terry Lee Whited, and Sherry Lynn Whited Salsbury 

j'y~u- i A ,(!. 6. [per email authorization 7/15117] 

Jo ph T. Santer (3252) 

Guardian ad litem for unknown defendants 


Shawn M. Brotherton, admitted pro hac vice 

Michael W. Taylor (11715) 

James W. Marshall, III (10677) 

Counsel for Mateo Cortez and Estate of Deborah Cortez 
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IN THE CIRCUIT COURT OF WIRT COUNTY, WEST VIRGINIA 


LINDA MURRAY, in Her Capacity 
as Successor Trustee of the William D. Shorl 
and Phyllis D. Short Revocable Living Trust 
Dated April 30, 1991, 

Plaintiff, 

v. CIVIL ACTION NO. 15-C-28 
JUDGE WATERS 

LINDA LOU MURRAY, et al., 

Defendants. 

ORDER DENYING MOTION TO DISMISS 

On June 27, 2017, this Court conducted a hearing on Defendant Mateo Cortez's 

Motion to Dismiss (the "Motion"). After considering the Motion, the response of defendant 

Connie Barry, the response of the Trustee, the arguments of counsel, and the record, this Court 

hereby DENIES the Motion for the reasons stated on the record and more fully below. 

Procedural Posture 

1. On June 12,2017, Defendant Mateo Cortez filed Defendant Mateo Cortez's 

Motion to Dismiss and Memorandum ofLaw in Support Thereof(the "Motion"), requesting that 

the Court dismiss this action pursuant to Rule 12(b) ofthe West Virginia Rules of Civil Procedure. 

Mateo Cortez argues that this action should be dismissed be(;aus~ lh~r~ is a pr~viuusly-med action 

pending in Texas on the same subject matter between the same parties, and as a result the Texas 

court has exclusive jurisdiction. 

2. On June 22,2017, Plaintiff Linda Murray, in her capacity as Successor 

Trustee of the Trust (the "Trustee"), filed a response in opposition to the Motion. On June 23, 
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2017, Defendant Connie Lou Keilh Barry ("Burry"), liled a response in opposition to the Molion 

and a request for sanctions. On June 27, 2017, the Court conducted a hearing on the Motion and 

other matters. The Court has reviewed the Motion, supporting memorandum and exhibits, the 

Trustee and Barry's responses and supporting exhibits, the Trust instrument, and entertained the 

arguments of the parties. The Court has also reviewed the entire record in this matter as part of its 

consideration of this Motion and the other matters pending before it. 

Findings of Fact & Conclusions of Law 

3. This action involves the proper distribution of the assets of the "William D. 

Short and Phyllis D. Short Revocable Living Family Trust Dated April 30, 1991," as amended and 

restated by the "Second Amendment and Restatement of The William D. Short and Phyllis D. 

Short Revocable Living Trust" dated January 5, 2000 (collectively, the "Trust"). 

4. This Court recognizes that, prior to instituting this action in Wirt County, 

West Virginia, the Trustee asserted a claim in Texas. 

a. On August 28, 2014, the Trustee filed an action against Mateo 

Cortez in the Probate Court of Travis County, Texas, alleging that Mateo Cortez 

conspired to misappropriate funds from the Trust. 

b. On June 30, 2015, Mateo Cortez filed a petition in intervention 

within the Trustee's misappropriation action in Texas, seeking a declaratory 

judgment that Deborah Cortez was entitled to all of the Trust assets during her life, 

and an order directing the Trustee to distribute the remaining Trust assets to the 

Estate of Deborah Cortez. 
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c. On November 16, 2015, the Trustee tiled u motion tor summary 

judgment in Texas, arguing that Muteo Cortez liled his petition in intervention 

solely to avoid liability on the Trustee's misappropriation claim. 

5. On November 20, 2015, the Trustee filed this action in the Circuit Court of 

Wirt County, West Virginia, to obtain "an order directing the distribution of the assets of the Trust 

to those persons detennined by this Court to be entitled to receive the same in such proportions as 

may be determined by this Court to be proper and in conformity with the intent of the settlors of 

the Trust." The Trustee joined and served numerous defendants, including Mateo Cortez. The 

Trustee joined and served Mateo Cortez as a defendant because he "claims that as the surviving 

spouse of Deborah Ann (Short) Cortez he is entitled to the trust proceeds. His claim is without 

legal merit; nevertheless, in order that he may appear and protect his interest, if any, he is named 

as a defendant herein." 

6. On December 18, 2015, the Texas court held a hearing on a temporary 

restraining order and request for injunctive relief filed by Mateo Cortez. As part ofhis request for 

relief, Mateo Cortez sought an order from the Texas court enjoining the Trustee from proceeding 

any further in West Virginia and requiring her to dismiss this action. The Texas court refused to 

interfere with the Trustee's claims in this court: "THE COURT: I'm not going to prohibit them 

from proceeding, I'm not going to order them to dismiss in West Virginia. You all can go to West 

Virginia and argue." 

7. On December 28,2015 Mateo Cortez filed a Rule 12(b) motion to dismiss 

this action pursuant to the doctrine of/Drum non conveniens, arguing that this action should be 

dismissed because the Trustee's claims were currently being litigated in Texas. 
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a. In his motion, Mateo Cortez stated that he was seeking to administer 

the Estate of Deborah Cortez in Texas, and stated that "Mr. Cortez filed an Original 

Petition in in/erven/ion that seeks a declaratory judgment regarding the distribution 

of the Trust to Mateo Cortez, the sale heir of the Estate of his late wife, Deborah 

Cortez." 

b. As an exhibit to his motion, Mateo Cortez attached a copy of his 

pleading in Texas, which did not request that the court determine the proper 

beneficiaries of the Trust in the event his declaratory claim failed. 

8. On March 16,2016, this Court denied Mateo Cortez's motion to dismiss. 

On June 14,2016, the Supreme Court of Appeals of West Virginia refused Mateo Cortez's petition 

for an extraordinary writ prohibiting this Court from enforcing its order. 

9. On September 15, 2016, this Court granted Defendant Barry's motion for 

partial summary judgment, and dismissed Mateo Cortez as a defendant in this case based upon the 

findings, conclusions, and rulings reflected therein. 

10. On December 19, 2016, the Texas court also granted summary judgment 

against Mateo Cortez on his declaratory claims to the Trust: 

On this day, the Court considered the Traditional and No Evidence 
Motion for Summary Judgment (the "Motion") filed by Third Party 
Defendants ... Connie [Lou] Keith Barry ... all in their individual 
capacities. Having considered the Motion, the response, all 
admissible summary judgment evidence, the arguments of counsel, 
and the other papers on file with the Court, the Court hereby 
GRANTS the Motion in its entirety. 

It is therefore, ORDERED, that Mateo Cortez's claims against Third 
Party Defendants in this lawsuit are dismissed in their entirety. In 
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purticulur, the Court hereby dismisses uny and all claims that Mateo 
Cortez, in his individuul cupacity or in his capacity as personal 
representative of the Estate of Deborah Cortez, has to any assets of 
The William D. Short and Phyllis D. Short Revocable Living Trust 
(the "Trust"), other than his claim for undistributed income from the 
Trust during the life ofDeborah Cortez. Thisjudgment has no effect 
on Mateo Cortez's breach of fiduciary duty against Linda Murray, 
in her capacity as trustee of the Trust. 

11. On June 12,2017, Mateo Cortez tiled this Motion, and attached as exhibits 

multiple filings from Texas. 

a. Mateo Cortez argues that the Texas tilings attached to his Motion 

demonstrate that the Trust is being actively administered in Texas and that the 

claims pending before this Court are being litigated concurrently in Texas. 

b. With the exception of Mateo Cortez's intervention pleadings, all of 

the attached filings from Texas relate to the administration ofthe Estates of William 

D. Short and Phyllis D. Short, which are legally distinct from the Trust. The 

remaining pleadings relate to Mateo Cortez's petition in intervention, which was 

dismissed by the Texas court on December 19, 2016. 1 

c. None of the filings attached to Mateo Cortez's Motion seek relief 

that is the same or similar to the relief sought in this action, to-wit: "an order 

directing the distribution of the assets of the Trust to those persons detennined by 

this Court to be entitled to receive the same in such proportions as may be 

I Mateo Cortez also attached a pleading entitled Fifth Amended Petition in Intervention and Fourth Amended 
Third Party Petition, which was filed in Texas on May 25,2017. As with his original intervention pleading, Mateo 
Cortez's fifth amended intervention pleading seeks a declaratory judgment that Deborah Cortez was entitled to aU of 
the Trust assets during her life, and an order directing the Trustee to distribute the remaining Trust assets to the Estate 
of Deborah Cortez. Mateo Cortez's fifth amended intervention pleading does not request that the Texas court 
detennine the proper beneficiaries of the Trust in the event his amended declaratory claim fails. 
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determined by this Court to be proper and in conformity with the intent of the 

settlors of the Trust." None orthe olher parties to the Texas action have requested 

that the Texas court determine the proper beneficiaries of the Trust or the proper 

distribution of the Trust assets. There is no claim of the Trustee pending in the 

Texas court that is duplicative of the Trustee's claim in this action. 

Conclusions of Law 

12. "Every defense, in law or in fact, to Ii claim for relief in any pleading ... 

shall be asserted in the responsive pleading thereto if one is required, except that the following 

defenses may at the option of the pleader be made by motion: (1) lack of jurisdiction over the 

subject matter ... (6) failure to state a claim upon which relief can be granted .... A motion making 

any of these defenses shall be made before pleading if a further pleading is permitted." W.Va. R. 

Civ. P. 12(b). 

13. "A defense of failure to state a claim upon which relief can be granted ... 

may be made in any pleading permitted or ordered under Rule 7(a). or by motion for judgment on 

the pleadings, or at the trial on the merits." W.Va. R. Civ. P. 12(h)(2). 

14. "Whenever it appears by suggestion ofthe parties or otherwise that the court 

lacks jurisdiction over the subject matter, the court shall dismiss the action." W.Va. R. Civ. P. 

12(h)(3). "Lack of jurisdiction may be raised in any appropriate manner, and at any time during 

the pendency of the suit or action." McKinleyv. Queen, 125 W.Va 619,25 S.E.2d 763, 766 (1943) 

(internal citations omitted). 

15. "This Court has previously determined that when there is litigation on the 

same subject between the same parties pending in another state, our courts should not consider the 
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matter until the proceedings in the other state are resolved." Morris v. Eslale ofMorris, No.1 5

1035,2016 WL 6678988, at *5 (W.Va. Supreme Court, Nov. 14,2016) (memorandum decision) 

(citing Berger v. Berger, 177 W.Va. 58,350 S.E.2d 685 (1986», See also Berger, 177 W.Vu. at 

60 (trial court erred by refusing to dismiss divorce action "where there was then pending a 

proceeding on exactly the same subject between the same parties in North Carolina."). 

16. "[T]he principle applicable to both federal and state courts that the court 

first assuming jurisdiction over property may maintain and exercise that jurisdiction to the 

exclusion of the other, is not restricted to cases where property has been actually seized under 

judicial process before a second suit is instituted, but applies as well where suits are brought to 

marshal assets, administer trusts, or liquidate estates, and in suits ofa similar nature where, to give 

effect to its jurisdiction, the court must control the property." Princess Lida ofThurn & Taxis v. 

Thompson, 305 U.S. 456, 466 (1939). 

17. The principle announced in Princess Lida ofThurn & Taxis does not apply 

to suits "instituted in order to determine the validity of claims against the estate or claimants' 

interests therein. Such proceedings are not in rem; they seek only to establish rights; judgments 

therein do not deal with the property and other distribution; they adjudicate questions which 

precede distribution." Commonwealth Trust Co. of Pittsburgh v. Bradford, 297 U.S. 613, 619 

(1936). Cj Princess Lida of Thurn & Taxis, 305 U.S. at 466-67 (citing Bradford) (exclusive 

jurisdiction principle has no application to a case seeking to determine "the right ofany person to 

participate in the res or as to his quantum of his interest in it. "). 

18. "Where the judgment sought is strictly in personam, both a state court and 

a federal court having concurrent jurisdiction may proceed with the litigation, at least until 
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judgment is obtained in one court which muy be sel up as res adjudicata in the other." Siale ex 

rei. Small v. Clawges, 231 W.Va. 301, 308, 745 S.E.2d 192,199 (2013). 

19. Mateo Cortez tiled this Motion to dismiss post-judgment. To the extent he 

seeks to dismiss this case on any basis other than lack ofsubject matter jurisdiction, Mateo Cortez's 

Motion is procedurally improper and therefore denied. See W.Va. R. Civ. P. 12(h) (defenses other 

than lack of subject matter jurisdiction are waived unless raised prior to judgment). The Court 

will therefore construe Mateo Cortez's Motion as challenging the Court's subject matter 

jurisdiction. 

20. The Court finds that the principles announced in Berger and Princess Lida 

of Thurn & Taxis do not apply to this action and do not deprive this Court of subject matter 

jurisdiction over the Trustee's claims. 

a. First, the Trustee's claims in this action are not identical to the 

claims filed in Texas. The Trustee filed this action seeking "an order directing the 

distribution of the assets of the Trust to those persons detennined by this Court to 

be entitled to receive the same in such proportions as may be detennined by this 

Court to be proper and in confonnity with the intent ofthe settlors ofthe Trust." In 

contrast, Mateo Cortez filed his intervention claims in Texas to obtain a declaration 

that Deborah Cortez was entitled to all of the Trust assets during her life, and an 

order directing the Trustee to distribute the remaining Trust assets to the Estate of 

Deborah Cortez. Mateo Cortez did not request that the Texas court detennine the 

proper beneficiaries of the Trust in the event his declaratory claim failed. 
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b. Second, Mateo Cortez's intervention claims in Texas are in 

personam only, and do not ulTcctthis Court's jurisdiction. Mateo Cortez tiled his 

intervention claims in Texas to establish the Estate of Deborah Cortez's "right to 

participate in the res or as to [its] quantum of [its] interest in it," which falls under 

the rule set forth in Bradjbrd and not the rule set forth in Princess Lida a/Thurn & 

Taxis. The Texas court appears to be in agreement with this Court's conclusion, 

given its refusal to enjoin the Trustee from proceeding further with this action. 

Accordingly, even if the claims before this Court were identical to the claims filed 

in Texas, concurrent jurisdiction over those claims is proper until a judgment from 

one court operates as res judicata in the other. 

21. Additionally, even assuming that Mateo Cortez's intervention claims in 

Texas did implicate Princess Lida oj Thurn & Taxis, his claims have been dismissed in their 

entirety by the Texas court. None of the other parties to the Texas proceedings have asked the 

Texas court to detennine how the Trust should be distributed. That claim is only pending here in 

West Virginia, and the Texas court has stated that it won't interfere with this Court's adjudication 

of that issue. 

Ruling 

F or the reasons set forth above, and as stated more fully upon the record, this Court 

DENIES the motion to dismiss filed by Mateo Cortez. 

The Court notes that Defendant Connie Lou Keith Barry has filed a motion for 

sanctions against Mateo Cortez, in either his personal capacity or in his capacity as the Personal 
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Representative ofthe Estate of Deborah Cortez, and his attorneys. The Court's ruling in this Order 

does not address, moot, or otherwise resolve thut motion. 

This Court ORDERS the Clerk to forward certified copies of this Order to all 

counsel of record and pro se parties. 

ENTER._--tr-:----:-_----4-r--241 7 

fj(t 
__ 

Robert A. Waters, Judge 

PREPARED BY: 

Aaron C. Boone (WVSB #9479) 

Counsel for Defendant Connie Lou Keith Barry 


APPROVED FOR ENTRY: 

~. <; •t= Iv.. tu..., ~ b")A t6 [per email authorization 7117117] 
Robert S. Fluharty, Jr. (1220) 
J. Nicholas Barth (255) 

Counsel for Plaintiff 


Lk ~ 6~ .J.. C. b. [per email authorization 7/14117] 

Leslie L. Maze (8072) 

Counsel for Defendants Donald Leaman Whited, Michael Ray Whited, Sheila Pettrey, Tywanna 

Pettrey, Amanda Pettrey, Terry Lee Whited, and Sherry Lynn Whited Salsbury 


~JS ~"""- b.., fo-t ~ [per email authorization 7/15/17] 

Jo eph T. Santer (3252) 

Guardian ad litem for unknown defendants 
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Shawn M. Brotherton, admitted pro hac vice 

Michael W. Taylor (11715) 

James W. Marshall, 1II (10677) 

Counsel for Mateo Cortez 


9091503.1 
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IN THE CIRCUIT COURT OF WIRT COUNTY, WEST VIRGINIA 


LINDA MURRAY, in Her Capacity 
as Successor Trustee of the William D. Short 
and Phyllis D. Short Revocable Living Trust 
Dated April 30, 1991, 

Plaintiff, 

v. CIVIL ACTION NO. 15-C-28 
JUDGE WATERS 

LINDA LOU MURRAY, et aI., 

Defendants. 

ORDER GRANTING 
MOTION FOR PARTIAL SUMMARY JUDGMENT 

On April 11, 2016, defendant Connie Lou Keith Barry ("Defendant Barry"), by 

her counsel, filed a Motion for Partial Summary Judgment (the "Motion"), requesting that the 

Court grant a partial summary judgment adjudicating, declaring and ordering that defendant 

Mateo Cortez ("Defendant Cortez" or "Mateo Cortez") is not a legal beneficiary of the "William 

D. Short and Phyllis D. Short Revocable Living Family Trust Dated April 30, 1991," as,amended 

and restated by the "Second Amendment and Restatement of The William D. Short and Phyllis 

D. Short Revocable Living Trust" dated January 5, 2000 (collectively, the "Trust"), and, as a 

matter of law, is not entitled to any portion of said Trust and is not entitled to share in the 

distribution of any of the Trust assets. On May 9, 2016, Defendant Cortez filed a response to the 

Motion, and on May 13, 2016 this Court conducted a hearing on said Motion. The Court has 

reviewed the Motion, supporting memorandum, Defendant Cortez's response, the Trust 

instrument, and entertained the arguments of the parties, 

Being fully apprised of the parties' respective positions, and finding the Motion 

ripe for decision, the Court hereby makes the following findings of fact and conclusions of law. 

FILED 
Circuit Court 
Date ct-l7:/f-, 

CLERK f-' 



Findings of Fact 

1. William D. Shert ("Mr. Shert") and Phyllis D. Shert ("Mrs. Shert") were 

beth bern in West Virginia, and were married to. each ether in West Virginia, in March 1944. 

2. Mr. and Mrs. Shert had ene child named Deberah A. Shert ("Deberah"), 

who. was bern in Woed Ceunty, West Virginia, en January 8, 1957. Subsequently, Deberah 

married Mateo. Cortez. 

3. In April 1991, Mr. and Mrs. Short executed decuments to. create the 

"William D. Short and Phyllis D. Short Revocable Living Family Trust Dated April 30, 1991." 

4. On January 5, 2000, William Shert and Phyllis Short executed the 

"Secend Amendment and Restatement ef The William D. Short and Phyllis D. Shert Revecable 

Living Trust," which amended in its entirety the original trust agreement and revoked all prier 

amendments to. the Trust. As a result, the "Secend Amendment and Restatement efThe William 

D. Short and Phyllis D. Shert Revecable Living Trust" is the centrelling Trust Document, the 

legal effect ofwhich is the subject of this civil actien. 

5. Debcrah was 42 years old at the time Mr. and Mrs. Shert executed the 

secend and controlling Trust Decument. It is undisputed that Deborah was married to Mateo. 

Cortez at that time. 

6. Article II, Sectien B ef the Trust Decument states "Children. We have 

one child cf eur marriage, DEBORAH A. CORTEZ," an adult." Articles VIII and IX of the Trust 

Document further refer to. Deborah as "DEBORAH A. CORTEZ." Accerdingly, at the time that Mr. 

and Mrs. Short executed the Trust Document,. both were aware that Mateo. Cortez was Deberah's 

husband. 

7. Pursuant to. Articles VII and VIII of the Trust Document, upon the death 

of both Mr. and Mrs. Short, the Trust directs that after a few specific cash distributions have been 

made, the remaining assets are to. be placed in, and managed, pursuant to. a centinuing trust for 

Deberah, previded that she survives both of her parents. 

8. Article VIII of the Trust Document states: 
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ARTICLE VIII 

Final Distribution of Trusts 


The trustee shall administer the remainder of the Credit Shelter Trust and the remainder 
of the trust share of the second spouse to die as if it were a single trust ("consolidated trust 
estate"). 

A. Specific Distributions. The trustee shaH make the following specific 
distributions of cash: 

1. Charitable gifts. The trustee shall distribute the lesser of $1 0,000 or 10 % 
of the principal of the consolidated trust estate to the following churches: 

(a) Sixty percent (60%) to the STOUT MEMORIAL UNITED 
METHODIST CHURCH located in Parkersburg, West Virginia; 

(b) Twenty percent (20%) to the GRACE UNITED METHODIST 
CHURCH located in Cape Coral, Florida; and 

(c) Twenty percent (20%) to the FAITH UNITED METHODIST 
CHURCH located in Austin, Texas. 

2. Cash Distribution to Deborah. If our daughter, DEBORAH A. CORTEZ, 
is living and legally competent, the trustee shall distribute to her the sum offifty thousand dollars 
$50,000.00, as soon as practicable after the death of the second one of us to die. If Deborah is 
not then living or is not legally competent, then this gift shall lapse, and the remainder of the 
trust estate shall be administered as provided below. 

B. Continuing Trust for Deborah. If our daughter, DEBORAH A. CORTEZ, is 
living on the date of the death of the second one of us to die, then the remaining trust estate shall 
be administered as follows: 

1. Income. Commencing as of that date and during Deborah's life, the 
trustee shall distribute to her, or on her behalf if she becomes incapacitated, all of the net income 
of the trust, at least quarterly, or at more frequent intervals at Deborah's request. The term, 
"income," shall not include capital gains, whether short-term or long-term, from the sale of 
assets of the trust. Any undistributed net income shall be added to principal from time to time. 

2. Principal. 

a. Commencing one year from the date of the death of the second one 
of us to die, and continuing each year thereafter on the anniversary of that date during Deborah's 
life, Deborah may withdraw up to $25,000.00 of the principal of the trust, even to the extent of 
exhausting principal. This right of withdrawal shall be cumulative from year to year. 

b. In addition, the trustee may distribute. to Deborah, or on her behalf, 
so much of the principal as the trustee determines from time to time to be required for her health, 
support, education, welfare and best interests, even to the extent of exhausting principal. 
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3. Intent. Our primary concern during Deborah's life is for her health, 
support, education, welfare and best interests, and the trustee need not consider the interests of 
any other beneficiaries in making distributions to her or on her behalf for those purposes under 
this paragraph. 

C. Alternate Distribution. If any assets of the trust remain undistributed upon 
Deborah's death, or if she fails to survive us, the remainder of the trust estate shall be distributed 
as follows: 

1. One-half (1/2) to the heirs at law of William D. Short; and 

2. One-half (1/2) to the heirs at law of Phyllis D. Short. 

D. Postponement of Possession. If any beneficiary is under the age of thirty
five (35) years at the time he or she becomes entitled to distribution, his or her share shall be 
maintained in a continuing trust, which shall be administered as follows: 

1. Income and Principal. During the term of each trust, the trustee shall pay 
so much or all of the income and principal of the beneficiary's trust share as the trustee deems 
necessary and desirable for the health, education, support and maintenance of said beneficiary. 

2. Termination. When such beneficiary reaches the age of thirty (30) years, 
the trustee shall distribute one-half (1/2) of the remaining principal and any accrued and 
undistributed net income of the trust to that beneficiary. When such beneficiary reaches the age 
of thirty-five (35) years, the balance of his or her trust share, including both principal and any 
accrued and undistributed income, shall be distributed to that beneficiary. If that beneficiary dies 
before reaching the age of thirty-five (35) years, the trustee shall distribute the principal and 
income of the trust to the estate of said beneficiary. 

3. Trustee discretion. In spite of the foregoing, the trustee may withhold any 
distributions of income and principal to a beneficiary if the trustee receives credible evidence 
that the beneficiary. is suffering from an addiction, such as alcohol, drugs or gambling, or if the 
beneficiary is suffering from a legal or functional disability such that the ability of such 
beneficiary to manage money and property is impaired, as determined in the sole discretion of 
the trustee. If such a condition exists at the time such beneficiary's trust is to be distributed or 
terminated, the term of the trust may be extended by the trustee for up to an additional five (5) 
years to allow the beneficiary to be rehabilitated. In addition, or as an alternative to the making 
of a lump-sum payment at the time of termination, the trustee may purchase an annuity with a 
portion or all of the remaining principal of the beneficiary's trust. The annuity shall be for the 
benefit of the beneficiary and shall be payable upon such terms as the trustee, in its sole 
discretion, deems prudent and desirable. 

9. Mateo Cortez is not mentioned in any provision of the Trust Document. 

10. On January 3, 2002, Mr. Short died in Travis County, Texas. 
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11. On February 5, 2011, Mrs. Short died in Travis County, Texas. Mrs. 

Short was survived by her daughter, Deborah. 

12. On December 9, 2011, Deborah died intestate in Travis County, Texas. 

There were no children that were born to or adopted by Deborah, and her sole surviving heir was 

her husband, Mateo Cortez. 

13. Upon Deborah's death, Plaintiff Linda Murray became the sole trustee of 

the Trust. 

14. The Trust contains assets that had not been distributed as of the date of 

Deborah's death. 

Conclusions of Law 

15. Summary judgment "shall be rendered forthwith if the pleadings, 

depositions, answers to interrogatories, and admissions on file, together with the affidavits, if 

any, show that there is no genuine issue as to any material fact and that the moving party is 

entitled to ajudgment as a matter oflaw." W.Va. R. Civ. P. 56(c). 

16. "A motion for summary judgment should be granted only when it is clear 

that there is no genuine issue of fact to be tried and inquiry concerning the facts is not desirable 

to clarify the application of the law." SyI. Pt. 3, Aetna Cas. & Sur. Co. v. Federal Ins. Co. of 

New York, 148 W.Va. 160, 133 S.E.2d 770 (1963). 

17. "Summary judgment is appropriate where the record taken as a whole 

could not lead a rational trier of fact to find for the nonmoving party, such as where the 

nonmoving party has failed to make a sufficient showing on an essential element of the case that 

it has the burden to prove." SyI. Pt. 4, Painter v. Peavy, 192 W.Va. 189,451 S.E.2d 755 (1994). 

18. "If the moving party makes a properly supported motion for summary 

judgment and can show by affinnative evidence that there is no genuine issue of a material fact, 

the burden of production shifts to the nonmoving party who must either (1) rehabilitate the 

evidence attacked by the moving party, (2) produce additional evidence showing the existence of 

a genuine issue for trial, or (3) submit an affidavit explaining why further discovery is necessary 
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as provided in Rule 56(f) of the West Virginia Rules of Civil Procedure." SyI. Pt. 3, Williams v. 

Precision Coil, Inc., 194 W.Va. 52,459 S.E.2d 329 (1995). 

19. "A valid written instrument which expresses the intent of the parties in 

plain and unambiguous language is not subject to judicial construction or interpretation but will 

be applied and enforced according to such intent." SyI. Pt. 2, Cabot Oil & Gas Corp. v. 

Huffman, 227 W.Va. 109,705 S.E.2d 806 (2010). 

20. "It is not the right or province of a court to alter, pervert or destroy the 

clear meaning and intent of the parties as expressed in unambiguous language in their written 

contract or to make a new or different contract for them." SyJ. Pt. 3, Cabot Oil & Gas Corp. v. 

Huffman, 227 W.Va. 109,705 S.E.2d 806 (2010). 

21. "The paramount principle in construing or giving effect to a trust is that 

the intention of the settlor prevails, unless it is contrary to some positive rule of law or principle 

of public policy." Syl. Pt. 1, Hemphill v. Au/camp, 164 W.Va. 368, 264 S.E.2d 163 (1980). 

22. "In ascertaining the intent of the settlor, the entire trust document should 

be considered." Syl. Pt. 2. Hemphill v. Au/camp, 164 W.Va. 368, 264 S.E.2d 163 (1980). 

23. Both parties agree that the Trust expresses the true intent of the settlors, 

Mr. and Mrs. Short, in plain and unambiguous language. Accordingly, the Court shall apply the 

language of the Trust as written. 

24. The plain and unambiguous language of the Trust Document states that 

Mr. and Mrs. Short intended to provide for themselves during their lifetimes and for their 

daughter Deborah following their deaths, after which all remaining Trust assets are to be 

distributed as follows: "1. One-half (l/2) to the heirs at law of William D. Short; and 2. One-half 

(1/2) to the heirs at law of Phyllis D. Short." If any of the "heirs at law" of either Mr. or Mrs. 

Short are under the age of 35 at the time of Deborah's death, then each such heir's share of the 

Trust assets are to be held in a continuing trust until he or she reaches the age of35. 

25. There is also no genuine dispute of material fact that Mateo Cortez was 

not a surviving spouse of, nor a lineal or collateral descendant of, Mr. or Mrs. Short, and 
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therefore is not an "heir at law" of either Mr. or Mrs. Short. Mateo Cortez admits in his response 

to the motion that he is not an heir at law of Mr. or Mrs. Short. 

26. Irrespective of whether this Court applies Florida, Texas, or West Virginia 

Jaw, I the plain meaning and legal effect of the Trust Document is the same: Mateo Cortez is not 

an "heir at law of William D. Short" or an "heir at law of Phyllis D. Short" for purposes of 

intestate descent and distribution, and therefore is not a beneficiary of the Trust and is not 

entitled to share in the distribution of the Trust assets. See Black's Law Dictionary (10th ed. 

2014) (defining an heir at law as "[s]omeone who, under the laws of intestacy, is entitled to 

receive an intestate decedent's property."). Compare W.Va. Code § 42-1-3a to Fla. Stat. § 

732.103 to Tex. Estates Code § 201.001. 

27. It is clear from the language of the Trust that Mr. and Mrs. Short knew 

that their daughter, Deborah, was married to Mateo Cortez at the time the Trust was executed. It 

is also clear that the Trust makes no reference to, or provision for, Mateo Cortez. If Mr. and 

Mrs. Short intended for Mateo Cortez to possess any interest in the Trust, then they would have 

named him as a beneficiary or provided for a distribution scheme in which he would take an 

interest in the Trust upon final distribution. The fact that Mr. and Mrs. Short obviously knew 

that Mateo Cortez was Deborah's husband, when considered alongside the fact that no mention 

is made of him in the Trust instrwnent, supports this Court's findings as to the clear and 

unambiguous intent of the settlors: (i) that the net income of the Trust would be paid to Mr. and 

Mrs. Short during their lives; (ii) that upon Mr. and Mrs. Short's death, the net income of the 

Trust would then be paid to Deborah during her life; and then, (iii) upon Deborah's death, any 

remaining Trust assets would be distributed to the "heirs at law" of Mr. and Mrs. Short, and not 

to Mateo Cortez. 

28. The Court rejects Mateo Cortez's argument that partial summary judgment 

cannot be granted because Defendant Barry has not made a claim for relief against Mateo Cortez. 

I Article XI, Section P of the Trust Document states: "Situs; Governing Law. The situs of the trust is, and 
aU matters pertaining hereto shall be governed by the laws of, the State of Florida. After the death of both senIors, 
the situs of any or all trusts created hereunder may be removed to the jurisdiction in which the current income 
beneficiary, or a majority in interest of the income beneficiaries, ifmore than one, is domiciled." Although the Trust 
was initially governed by Florida law, upon the death of Mr. and Mrs. Short the law governing the Trust could have 
been removed to either Texas or West Virginia. The Court, however, does not need to detennine which state's 
substantive law applies because the Court's conclusion is the same regardless of the choice of law. 
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Mateo Cortez asserts that he is the sole beneficiary of the Trust. Defendant Barry asserts that 

Mateo Cortez has no interest in the Trust, and that the Trust must be distributed to Mr. and Mrs. 

Short's heirs. The parties' interests are clearly antagonistic and must be resolved by the Court. 

Defendant Barry's request for partial swnmary judgment is proper. 

29. The Court rejects Mateo Cortez's argument that he is the sole beneficiary 

of the Trust. Mateo Cortez argues that he is the sole beneficiary of the Trust, and entitled to 

distribution of all of the Trust assets, because Article VIII, Section 0.2 of the Trust states that 

"when such beneficiary reaches the age of thirty-five (35) years, the balance of his or her trust 

share, including both principal and any accrued and undistributed income, shall be distributed to 

that beneficiary." Because Deborah was over the age of 35 when Mrs. Short died, Cortez 

believes that the Trust should have immediately terminated and the entirety of the Trust assets 

distributed to Deborah, which Cortez would have then inherited from Deborah upon her death. 

The plain language of Section D of the Trust, however, only applies if "any beneficiary is under 

the age of thirty-five (35) years at the time he or she becomes entitled to distribution." Deborah 

was not "entitled to distribution" until Mrs. Short died, at which time Deborah was 54 years old, 

and thus none of the provisions of Section D applied to her interest in the Trust. Rather, the 

plain language of the Trust shows that Section B governed Deborah's interest. Indeed, at the 

time the Trust was executed, Deborah was 42 years old; this further demonstrates that Section D 

was not intended to apply to the Trust created for Deborah, but instead to the alternate 

distribution to the "heirs at law" of Mr. and Mrs. Short under Section C of the Trust. In order to 

accept Mateo Cortez's reading of the Trust, the Court would have to determine that Mr. and Mrs. 

Short did not know the age of their own daughter, and would also have to read Sections A-C of 

Article VIII out of the instrwnent. The Court cannot, and does not, accept Mateo Cortez's 

reading ofthe Trust, which would nUllify the provisions of Article VIII, Sections A-C. 

Ruling 

For the reasons set forth above, the Court hereby GRANTS Defendant Barry's 

Motion for Partial Summary Judgment. The Court FINDS that, pursuant to Article VIII, Section 

C of the Trust, the remaining Trust assets are to be distributed one-half (112) to the heirs at law of 

William D. Short, and one-half (1/2) to the heirs at law of Phyllis D. Short. As it is undisputed 

that Mateo Cortez is not an heir at law of either William D. Short or Phyllis D. Short, the Court 
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FINDS that Mateo Cortez is not a beneficiary of the Trust and is not entitled to share in the 

distribution of any of the Trust assets. The Court therefore ORDERS that partial swnmary 

judgment be entered against Mateo Cortez, that Mateo Cortez is hereby ADJUDGED AND 

DECREED to have no interest in the Trust or the Trust assets, and that Mateo Cortez be 

DISMISSED as a party defendant in this case. 

This Court ORDERS the Clerk to forward certified copies of this Order to all 

counsel of record and pro se parties. 

Robert A. Waters, Judge 

PREPARED BY: 

sJ.G. b~ 
Aaromoone (WVSB #9479) 

Counsel for Defendant Connie Lou Keith Barry 
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IN THE CIRCUIT COURT OF WIRT COUNTY, WEST VIRGINIA 

Linda Murray, in Her Capacity 

as Successor Trustee of the William D. Short 

and Phyllis O. Short 

Revocable Living Trust 

Dated Apri/30, 1991, 


Plaintiff, 

vs. 
 CIVIL ACTION NO. 15-C-28 

HONORABLE ROBERT A. WATERS. 
Judge

Linda Lou Murray. et also 

Defendants. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter came on for hearing this 271h day of June 2017 on the properly 
served motion for summary judgment and notice of hearing thereon filed by the Plaintiff, 
Linda Murray, in her capacity as Successor Trustee of the William D. Short and Phyllis 
D. Short Revocable Living Trust Dated April 30, 1991. 

The plaintiff. linda Murray. appeared in person and by her counsels Robert S. 

Fluharty Jr., and J. Nicholas Barth. The defendant Connie Lou Keith Barry. appeared in 
person and by her counsel Aaron A. Boone. The defendants Donald Lehman Whited, 
Michael Ray Whited, Sheri Lynn Whited Saulsberry, Sheila Patry. I want to Patry, 
Amanda Patry (all heirs of Theresa Annette Whited Patry). and Terry Lee Whited 
appeared by their counsel Leslie Maze. Joseph Santer, Guardian ad Litem for 
unknown defendants and the minor defendant was present throughout the hearing. The 
court reporter made a list of the parties who appeared pro se. 

Although Mateo Cortez was dismissed as a party to this civil action pursuant to 

the order of this Court entered September 15, 2016. counsel for Mr. Cortez were 
present at the hearing on this motion for summary judgment allowed to participate. and 
the Court considered the matters raised by them in their response to the motion for 
summary judgment served on the 21 1' day of June, 2017, The Court has reviewed the 
pending motions and memoranda filed by all parties herein and being fully apprised of 
1he parties respective pOSitions in finding the motion ripe for decision the Court hereby 

makes the following findings of fact and conclusions of law. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. This action was filed pursuant to the West Virginia Uniform Declaratory 

Judgment Act seeking an Order from the Court directing the distribution of assets from 

a Trust to the persons determined by the Court to be entitled to receive the same. 

L. In its order dated the 15'h day of September, 2016 this Court made Findings 

of Fact and Conclusions of law. Those findings of fact and conclusions of law are 

hereby ratified and approved and confirmed and adopted herein as though set forth 

herein verbatim. 

3. The court having denied the Motion to Intervene served by the Estate of 

Deborah Cortez on the 12th day of June. 2017 and the Motion to Dismiss served by 

Mateo Cortez on the 1th day of June, 2017, and the Motion to Alter or Amend, 

(denominated as Motion for Reconsideration in the certificate of service) served by 

Mateo Cortez on the 29,n day of September, 2016. 

4. The Court concludes that there is no just reason for delay and expressly 

directs the entry of a judgment order setting forth the identity of the persons entitled to 

share in the William D. Short and PhylliS D. Short Revocable Living Trust, and the 

proportionate interest of the net Trust which each is entitled to receive. 

E[J!JIjJ: b-J-7~/7 
JUDGE ROBERT WATERS 

PREPARED BY: 

Q;IRSFlCIvIIISMIt F.mlly TtUII. Und8 Munay. Trlll'" ')80IW'RT COUNTY SUIT\vtrlion Z Finding. 01 Fael.nd ConClu.iOnl of Law 0I.28.1B.wpd 



IN TfiECiRCUIT'COURTOFWIRT COUN,TV, Wr:ST VIRGINIA 

irida: Murray" iii Her Capacjty 

as Su~cessor Trustee -of theWllJlam O. Short 

and PhyfHs Q., Short 

ReYOCabfe Liyjng TlVS.t 

Dated April30i 19~1 ! 


Plaintiff; 
CML ACTION NO. 15-C-28 . _ 
HONORABLE ROBERT A. WATERS,
Judga ' 

Llrida Lou Murray, at als. 
Oefendan~ 

FtN~JUDGMENT ORDER: 

The -Court haV~rig made it's FIndings of Fact 'and Con~usions of Law•.and hS'lin9 

'etermlned~hatU:ier.els. no jU$t rea'SQn ford,elay.1t Is therefore OROERED, AOJUDGEt) 

and DECRE:ED the current beneficiaries,of the Winiam O. short andPhyms o~ Shan: 

RevOC<Ib.lf:l Living' Trust, are the ,followln9 persons,. ih 'the tollowinQ ~\'Oportioi'1s: 

A. Donald le-aman Whited. a one ooe,~hur:Jdr.ed eigtith (11108). (0.0(93), IntereSt; 

6'. Michael Ra~Whited. a ope onEH'l~nd~ eighth {iJ1 OS} (0.0093)
interest;· 


81. Terry Lee Whited, a one: one.J1ulidred eighth (11108)' (O.PG93) irrteres1; 
C. Magen :Ejizabeth WhIted, a one two-hund~dsixteentn (1/216} 

(0.004623) interest; 

0_ Charl9$ G~go'YWhited.a cine ,tw,o.hundr:ed sixteenth (11216H().0Q46'~3) 


interest; 

E. ,Annette Pettry, inner QaP!!Iclty as administratrix of the ~stafe of Teresa 
Annette, Whited Pettry; a ons one-hunclr8d ,efghth (1/1Q8:> (.p'.OO9S) 'interest; 
G. Sherry Lynn Whiteq SalSbury, a one ooe-hundre.d .elghth. (11108) 

(0.0093) Interest; 

H. Randall Wayne ~avis, a ona-eighteenth (1118th) (0.0555)lhferest; 
I. Virginia Ann Roberts Villers, olle thirty-sixth (1/36nd) (Q.O~'78) ,interest; 
J. :Charles BrUce Roberts. aOl'\e thirty-sixth t1136nd) (0,0278) interest; 
K, .Lisa AnlJ R~derSrnith, a on~ sixth {f/6th) (0,1~67)Jnterest; 

L. Patricia Ann Marks,i Chapmart; a one-th.irtJeth (f/3bth) (O.0333) interest~ 

http:ooe,~hur:Jdr.ed
http:ford,elay.1t


M. Berty Jo Marks, a oae thktleth (1f30th) (Q.0533) interest; 
N. Jam~ Bert M8fks~ a one thJrtletf]: ~1"30th.) (O;G33~): I;.,terest; 
O. Linda l.ou Marks Murray, a one-tlilriieth (1/30t~) (.0.0333J interest; 
P. ihomas Wayne Marks~ .aone thlrti~th (f/30th) (~:0333)ihtetest. 
Q. $andra. Kay' flesherBrown,s .ooa-1We1ftfi (1112) «(),0.833) :int~..ti 
R. Charlotte Fae Flesher Ash, a one;.tweJftlT'(1/12) .(o.Qa~) iJ]~~~ 
s~ Chartene R$e Flesher Johnston. a one-twelfth (1/12) {P'.0833) Il)tera$t; 
'1: Connie L.ou Keith Barry. ii!one-fourth'~1141h) (O•.25) rri~erest 

It is further: ordered thafthe net assets of the WUliam D. Sbolt and. the: 
Phylli$ D. Short ,Rev~bie LMng 'T~t may be: djstrib~ ~o the aDo~.-named 
benefi(:ianes in proportlon'to theif'J:e~iW Interest in toe irust. 

.1~11' 
J OGE ROBERi' 'INATi:RS 



IN THE CIRCUIT COURT OF WIRT COUNTY, WEST VIRGINIA 

LINDA MORRAY, in Her Capacity 
as Successor Trustee of the William D. Short 
and Phyllis D. Short Revocable Living Trust 
Dated April 30, 1991, 

Plaintiff, 

v. CIVIL ACTION NO. lS-C-28 
JUDGE WATERS 

LINDA LOU MURRAY, et aI., 

Defendants. 

ORDER DENYING DEFENDANT MATEO CORTEZ'S 
MOTION TO ALTER OR AMEND 

On June 27, 2017, this Court conducted a hearing on Mateo Coretz's Motion to 

Aller or Amend (the "Motion to Alter"). After considering the Motion to Alter, the response of 

Defendant Connie Barry, the response of the Trustee, the arguments of counsel, and the record, 

this Court hereby DENIES the Motion to Alter for the reasons stated on the record and more fully 

below. 

Procedural Posture 

1. On April 11, 2016, Defendant Connie Lou Keith Barry ("Defendant 

Barry"), by her counsel, filed a Motion for Partial Summary Judgment ("Motion for Partial 

Summary Judgment"). 

2. On September 15, 2016, this Court entered its Order Granting Motion Jor 

Partial Summary Judgment ("Order"), concluding that Defendant Mateo Cortez ("Defendant 

Cortez" or "Mateo Cortez") is not a legal beneficiary of the "William D. Short and Phyllis D. Short 

Revocable Living Family Trust Dated April 30,1991," as amended and restated by the "Second 
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Amendment and Restatement of The William D. Short and Phyllis D. Short Revocable Living 

Trust" dated January 5, 2000 (collectively, the "Trust"), and, as a matter of law, is not entitled to 

any portion of said Trust and is not entitled to share in the distribution of any of the Trust assets. 

3. On September 29, 2016, Mateo Cortez filed his Motion to Alter, asking the 

court to reconsider its decision to enter judgment against Mateo Cortez. 

4. On October 19, 2016, Defendant Barry filed her Notice of Hearing, setting 

the Motion to Alter for a hearing before this Court on November 3, 2016. 

5. On October 21,2016, Mateo Cortez filed his Notice of Removal, removing 

this case to the United States District Court for the Southern District of West Virginia ("Federal 

Court"). 

6. On April 10,2017, the Federal Court entered its order remanding this case 

to the Circuit Court ofWirt County, West Virginia. 

7. On April 27, 2017, Defendant Barry filed her Notice ofHearing, setting the 

Motion to Alter for a hearing before this Court on June 27, 2017. 

8. On June 22,2017, Trustee Linda Murray filed her Response in opposition 

to Mateo Cortez's Motion to Alter. 

9. On June 27, 2017, this Court convened to consider arguments relating to the 

Moti on to Alter. 
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Findings of Fact & Conclusions of Law 

10. "Under Rule 59(e), the reconsideration of a judgment after its entry is an 

extraordinary remedy which should be used sparingly." Mey v. Pep Boys-Manny, Moe & Jack, 

228 W.Va. 48, 717 S.E.2d 235 (2011). 

11. "[B]ecause of the narrow purposes for which they are intended, Rule 59(e) 

motions typically are denied." Woodrum v. Thomas Mem. Hasp. Found, 186 F.R.D. 350, 351 

(S.D.W.Va. 1999) (quoting 11 Charles Alan Wright & Arthur R. Miller, Federal Practice & 

Procedure § 2810.1 (2d ed. 1995».1 

12. "[M]ere disagreement does not support a Rule 59(e) motion." Doe v. 

Kanawha County Bd ofEduc., No. 05-C-355, 2008 WL 5520095 (W.Va. Cir. Ct. Mar. 3,2008). 

"A Rule 59(e) motion is not intended to allow for reargument of the very issues that the court has 

previously decided ... nor may they be used to argue a case under a novel legal theory that the 

party had the ability to address in the first instance." East Sussex Children Services v. Morris, No. 

3:12-CV-141, 2013 WL 704660, at *3 (N.D.W.Va. Feb. 27,2013). 

13. "A motion under Rule 59(e) of the West Virginia Rules ofCivil Procedure 

should be granted where: (1) there is an intervening change in controlling law; (2) new evidence 

not previously available comes to light; (3) it becomes necessary to remedy a clear error oflaw or 

I "Because the West Virginia Rules of Civil Procedure lire practically identical to the Federal Rules, we give 
substantial weight to federal cases ... in determining the meaning and scope of our rules." Painter v. Peavy, 192 
W.Vn. 189. 192 n. 6. 451 S.E.2d 755. 758 n. 6 (I 994)(cilations omincd). c..r. Mey v. Pep 8oy.f-Manny. Moe & Jack. 
228 W.Va. 48. 57. 717 S.E.2d 235, 244 (20 II) (citing federal cases as to the menning nnd scope of Rule 59(e). and 
observing in footnote 10 that the only difference between the Wesl Virginia and federal rule is the time period to file 
a motion). 
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(4) to prevent obvious injustice." Syl. Point 2. Mey v. Pep Boys-Manny, Moe & Jack, 228 W. Va. 

48,50, 717 S.E.2d 235, 237 (2011). 

First Prong under Rule 59(e) 

Mateo Cortez Identifies No Intervening Change in Law 


14. As it relates to the first prong under Rule 59(e), "intervening change in 

controlling law", Defendant Cortez identifies no intervening change in controlling law in either 

his Motion to Alter filed on September 29,2016, or his oral arguments presented on June 27,2017. 

As such, this Court CONCLUDES that it cannot alter or modify the subject Order-based upon any 

alleged intervening change in law. 

Second Prong under Rule 59(e) 

Mateo Cortez Identifies No New Evidence 


15. As it relates to the second prong under Rule 59(e). "new evidence", 

Defendant Cortez identifies no new evidence in either his Motion to Alter or his oral arguments; 

as such, this Court CONCLUDES that it cannot alter or modify the subject Order based upon this 

provision under Rule 59(e). 

Third Prong under Rule 59(e) 

Mateo Cortez Fails to Demonstrate this Court Committed Any Clear Error ojLaw 


16. As it relates to the third prong under Rule 59(e), "clear error oflaw", Mateo 

Cortez proffers several arguments to suggest that this Court committed clear error. First, Mateo 

Cortez argues that this Court improperly refused to dismiss and/or abstain from adjudicating the 

Complaint. Second, Mateo Cortez argues this Court incorrectly concluded that Mateo Cortez 

and/or the Estate of Deborah Cortez is not a beneficiary under the Trust. 
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17. As it relates to the first alleged "clear error", namely refusal to dismiss 

and/or abstain, this Court CONCLUDES that this argument fails for several reasons: 

a First, the issue of whether this Court must abstain and/or defer to 

Texas has been fully vetted by both this Court and the Supreme Court of Appeals 

of West Virginia. Nothing presented by Mateo Cortez has persuaded this Court to 

veer from its earlier determination (and/or from the Supreme Court of Appeals of 

West Virginia's ruling), that the Circuit Court of Wirt County is permitted to 

address the issues presented in the Complaint, including, but not limited to, the 

critical issue of who does and does not qualify as a beneficiary under the Trust. 

b. Second, in further support of Mateo Cortez's argument that this 

Court has committed clear error in refusing to defer to Texas, Mateo Cortez argues 

that circumstances have changed, ameliorating in favor ofTexas now serving as the 

sole arbiter. 

i. Specifically, Mateo Cortez argues that, when this Court 

decided on March 16,2016, to retain sole jurisdiction over this Complaint, 

this Court did so because Texas did not have jurisdiction over the numerous 

individuals identified in the Complaint. Mateo Cortez further argues that, 

subsequent to this Court's March 16,2016, Order denying Mateo's Motion 

to Dismiss per Rule 12(b), and subsequent to this Court's September 15, 

2016 Order granting Connie Barry's Motion for Partial Summary Judgment, 

the Probate Court of Travis County, Texas, acquired jurisdiction over the 

heirs-at-law; as such, Matco Cortez rcasons, this Court should rescind its 
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prior order granting summary jUdgment in favor of Connie Barry, dismiss 

andlor stay this action, and let the Probate Court of Travis County, Texas, 

handle this case. 

ii. However, this Court notes that, although the Probate Court 

of Travis County, Texas, did, for a period of time, obtain jurisdiction over 

many of the individuals identified in the Complaint, the Probate Court's 

plenary power in that action has now expired, meaning it no longer has 

jurisdiction over said individuals. 

lll. Regardless, the decision of this Court to retain jurisdiction 

was never solely predicated on whether the Probate County Court ofTravis 

County, Texas, had jurisdiction over all the individuals identified the 

Complaint. Rather, this Court retained jurisdiction due to multiple factors 

that weighed in favor of retaining jurisdiction and that continue to weigh in 

favor of maintaining jurisdiction; those factors include, but are not limited 

to: 

a) West Virginia has jurisdiction over the real property 

interests contained in the Trust. 

b) While it might be less convenient for Defendant 

Cortez to proceed in West Virginia, it does not work a substantial 

injustice to him to require him to adjudicate the distribution of the 

Trust Assets where the majority ofthe potential beneticiaries reside 
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and where the Trust is actually administered, as required by the 

Trust instruments themselves. 

c) The fact that the Trustee filed a tort action in Texas 

to stop misappropriation of the Trust Assets does not mean that the 

Trustee specifically availed herself ofa Texas forum for any aspect 

of the Trust's administration. 

d) Plaintiff Linda Murray is a resident of West Virginia, 

and administers the Trust from West Virginia. The situs of the 

Trust is located in West Virginia. 

e) The fact that the Estates ofWil1iam and Phyllis Short 

were probated in Texas, or that the Estate of Deborah Cortez is 

located in Texas, is entirely irrelevant because the Trust is not part 

ofany of those Estates. 

c. Finally, although not dispositive, another reason to support this 

Court's conclusion that no "clear error" has been made with respect to its decision 

to retain jurisdiction, this Court recognizes that its distinguished peer in Texas, the 

Hon. Guy Herman, Judge, chose not to preclude. interrupt, or even object to West 

Virginia handling this case. At a December 18, 2015, hearing in the Probate Court 

of Travis County, Texas, which occurred over a month after the Trustee initiated 

this action on November 20, 2015, the following verbal exchange occurred between 

Judge Herman and Counsel: 
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THE COURT: I'm not going to prohibit them from proceeding, I'm 
not going order (sic) them to dismiss in West Virginia. You all can 
go to West Virginia and argue. 

MR. BROTHERTON: The problem is of course, Your Honor, is 
our guy has limited funds and -

THE COURT: But he's got good lawyers, so - who are looking at 
an opportunity if you're right of getting five million dollars. 

MR. COHEN: Yeah. 


THE COURT: I'm sure that you can ---


MR. COHEN: Should have signed a contingent fee. 


THE COURT: --- make your way to West Virginia. 


(Exhibit C to Defendant's Response, Transcript of hearing of December 17,2015, the Honorable 
Guy Herman, Judge, Travis County Probate Court, Travis County, Texas, Trial Court Cause No. 
C-I-PB-14-001564.) 

18. As it relates to the second alleged "clear error", namely that this Court 

incorrectly concluded that neither Mateo Cortez nor the Estate ofDeborah Cortez are beneficiaries 

of the Trust, this Court CONCLUDES that this argument fails for several reasons: 

a. At the outset, it is important to note that Mateo Cortez has proffered 

multiple theories (at different stages in this case) in support of his singular claim 

that he, as the sole heir to the Estate of his deceased-spouse Deborah Cortez, is the 

sole beneficiary of the assets of the Trust. 

i. First Theory: In his May 9, 2016, Response to Connie 

Barry's Motion for Summary Judgment, Mateo Cortez argues that the 

"Postponement of Possession," "Termination" paragraph under Article 

VIII, Section D, Subsection 2 supports his claim. 
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11. Second Theory: In his September 29, 2016, Motion to 

Amend or Alter, he argues that the "Alternate Distribution" paragraph under 

Article VIII, Section C supports his claim. 

Ill. Third Theory: During the June 27, 2017, hearing, he 

indicated he intends to argue (before the Probate Court of Travis County, 

Texas) that the "Specific Distribution," "Cash Distribution to Deborah" 

paragraph under Article VIII, Section A, Subsection 2 supports his claim, 

b. Furthermore, it is important to note that no one disputes that the 

subject Trust is the legitimate, applicable, and controlling document expressing the 

settlors' intent with respect to the Trust Assets. Additionally, there is no dispute 

that, at all times pertinent, the Trust has been known to Mateo Cortez and his 

counsel. Finally, there is no dispute that the Trust is unambiguous: 

Defendant Barry is correct in that Mr. Cortez is not an heir at law 
and correct in that the Trust expresses the true intent of the parties 
and unambiguous language. Defendant Barry is incorrect, however, 
in deducing what the meaning of the plain and unambiguous 
language is. 

(Defendant Mateo Cortez's Response to Defendant Connie Lou Keith Barry's MOlion/or Partial 
Summary Judgment, p. 7.) 

As such, this Court sees no reason why Mateo Cortez could not have proffered any 

and all theories to support his singular claim prior to entry of this Court's decision 

to grant partial summary judgment in favor of Connie Barry and against Mateo 

Cortez on September 15, 2016, 
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a. Notwithstanding, this Court CONCLUDES that no theory expressed 

by Mateo Cortez could support his singular claim that he, as the sole heir to the 

Estate of his deceased-spouse Deborah Cortez, is the sole beneficiary of the assets 

of the Trust: 

i. As it relates to Mateo Cortez's first theory, this Court has 

already explained why the "Postponement of Possession," "Termination" 

provision of the Trust does not support Mateo Cortez's claim. (Order 

Granting Partial Summary Judgment, p. 8). In his Motion to Amend or 

Alter, Mateo Cortez proffers no argument as to why this Court's decision 

regarding the Postponement Provision qualifies as clear error. 

ii. As it relates to Mateo Cortez's second theory, this Court 

adopts the rationale espoused in the response of Connie Barry, namely that 

the determination ofwho qualifies as an "heir-at-Iaw", within the "Alternate 

Distribution" paragraph under Article VIII, Section C, inherently includes 

only those then-living at the time of the Deborah Cortez's death. 

Accordingly, neither Mateo Cortez, nor the Estate of Deborah Cortez 

qualify, as an heir-at-law within the "Alternate Distribution" paragraph 

under Article VI1I, Section C. To conclude otherwise would render the 

Trust nonsensical and would run contrary to the clear intent of the settlors. 

Moreover, Mateo Cortez admitted in his response to the motion for 

summary judgment that he was not an heir at law ofeither settlor. 
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HI. Additionally, although not dispositive, this Court recognizes 

that not only has it concluded that neither Mateo Cortez nor the Estate of 

Deborah Cortez are beneficiaries under the trust, but the Texas Court has 

also concluded that neither Cortez nor the Estate of Deborah Cortez are 

beneficiaries: 

It is therefore, ORDERED, that Mateo Cortez's claims against Third 
Party Defendants in this lawsuit are dismissed in their entirety. In 
particular, the Court hereby dismisses any and all claims that 
Mateo Cortez, in his individual capacity or in his capacity as 
personal representative oUlte Estate ofDehorah Corte;, has to any 
assets of The William D. Short and Phyllis D. Short Revocable 
Living Trust (the "Trust"), other than his claim for undistributed 
income from the Trust during the life of Deborah Cortez. 

(Exhibit B, Order Granting Third Party Defendants' Traditional and No Evidence Motion for 
Summary Judgment, Civil Action No. C-I-0B-14-1S64 (Tex. Probate Ct. Dec. 19, 2016) 
(emphasis added).2 

iv. Finally, as it relates to Mateo Cortez's third theory, this 

Court finds that regardless of whatever new and/or novel theory Mateo 

Cortez would seek to proffer, this Court has already determined, and today 

reaffirms, its conclusion that the Trust is unambiguous and clearly expresses 

the intent of the settlors that, upon the death of Deborah Short, the Trustee 

should distribute 112 of the remaining Trust Assets to the then-living heirs 

of William D. Short and 1/2 to then-living heirs of Phyllis D. Short. 

2 The Texns court subsequently amended its judgment to include monetary sanctions against Mateo Cortez's 
nl1omeys, linding thnt the arguments which Mateo Cortez advanced in Texas were frivolous and were not warranted 
by ex isting law; the extension, modification, or reversal of existing law; or the establishment of new law. The Texas 
court sanctioned Mateo Cortez's attorneys in the nmount ofS6S, 130.76 for driving up Defendant Bony's legal fees in 
Texns with frivolous claims. 
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Fourth Prong under Rule 59(e) 

Mateo Cortez/ails to demonstrate that 


"Manifest Injustice" would occur ifthis Court denies his Molion to Amend or Alter 


19. Lastly, in his motion, Mateo Cortez suggests that manifest injustice would 

occur in denying his Motion to Amend, in part, because the Estate of Deborah Cortez is not a party 

to the lawsuit. Mateo Cortez failed to present this argument prior to judgment and therefore waived 

it. See W.Va. R. Civ. P. 12(h) (defenses other than lack of subject matter jurisdiction are waived 

unless raised prior to judgment). The Court also notes its prior rulings that the Estate of Deborah 

Cortez has no interest in the Trust or the Trust assets, and therefore is neither necessary nor 

indispensable to this action. 

20. Moreover, this Court finds that the applicant was adequately represented by 

Mateo Cortez, who is the administrator and sole heir of the Estate of Deborah Cortez. 

a. As to adequacy of representation by existing parties, "generally 

courts compare the interests asserted by the proposed intervenor with the interests 

of the existing party. lfthe proposed intervenor's interest is not represented by the 

existing party, or the existing party's interests are adverse to those of the proposed 

intervenor, intervention should be granted.... [However], if the interests are 

identical, intervention should be denied unless there is a compelling showing as to 

why the existing representation is inadequate." State ex rei. Ball v. Cummings, 208 

W.Va. 393, 403, 540 S.E.2d 917,927 (1999) (internal citations omitted). 

b. Mateo Cortez, in both his personal capacity and in his capacity as 

the Personal Representative of the Estate of Deborah Cortez, have identical 

interests in this action: both seek nn order directing that all the assets of the Trust 
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be distributed to Mateo Cortez, either through direct distribution to Mateo Cortez 

personally or indirectly through distribution to the Estate ofDeborah Cortez, which 

then flows through to Mateo Cortez personally as its sole heir. This identity of 

interest is clear from the undisputed fact that Mateo Cortez controls every decision 

made on behalf of the Estate ofDeborah Cortez, and is the only heir and beneficiary 

of the estate. 

c. Additionally, Mateo Cortez's attorneys represent him in both his 

individual capacity and in his capacity as the Personal Representative of the Estate 

of Deborah Cortez, which would violate the West Virginia Rules of Professional 

Conduct if their interests were adverse in any way. See W.Va. R. Prof. Conduct § 

1.7 (simultaneous representation of adverse parties in litigation is a non-waivable 

conflict of interest). 

21. Accordingly, this Court CONCLUDES that manifest injustice would NOT 

occur by denying the Motion to Amend because (as Mateo Cortez argues), the Estate of Deborah 

Cortez is not a party to this action. 

Ruling 

For the reasons set forth above, and as stated more fully upon the record, this Court 

DENIES the rr:~\tion to amend or alter filed by Matco Cortez. ' 

. The Court notes that Defendant Connie Lou Keith Barry has filed a motion for 

sanctions against Muteo Cortez, in either his personal capacity or in his capacity as the Personal 

Representative of the Estate ofDeborah Cortez, and his attorneys. The Court's ruling in this Order 

does not address, moot, or otherwise resolve that motion. 

13 



" ' 

This Court ORDERS the Clerk to forward certified copies of this Order to all 

counsel of record and pro se parties. 

ENTER ~rk~ If; ~dJ7 

/Jij{jj: 
Robert A. Waters, Judge 

PREPARED BY: 

A,c.6o~ 
Aaron C. Boone (9479) 

Counsel for Defendant Connie Lou Keith Barry 


APPROVED FOR ENTRY: 

'R.S FtuktM.f.., \,., A t. t3>rr>-o [per email authorization 7117/17] 
Robert S. Fluharty, Jr. (1220) 
J. Nicholas Barth (255) 
Counsel for Plaintiff 

1-- L II~~ 1.::.'1.A C~ [per email authorization 7/14/17] 
Leslie L. Maze (8072) 

Counsel for Defendants Donald Leaman Whited, Michael Ray Whited, Sheila Pettrey, Tywanna 

Pettrey, Amanda Pettrey, Terry Lee Whited, and Sherry Lynn Whited Salsbury 


~S<A.~-h.-< b" 1t6«Y- [per cmail authorization 7/15/17] 

Joseph T. Santer (3252) 

Guardian ad litem for unknown defendants 
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Shawn M. Brotherton, admitted pro hac vice 

Michael W. Taylor (11715) 

James W. Marshall, III (10677) 

Counsel for Mateo Cortez 
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