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ASSIGNMENTS OF ERROR 

The Board ofReview's denial of a meal expense violates a clear statutory mandate 

to reimburse travel expenses which a claimant incurs for attending an IME. 

STATEMENT OF THE CASE 

Mr. Silveti fell at work and severely injured his left shoulder. His claim was not 

disputed and was ruled compensable. During his recovery, he was directed by his 

employer to attend an !ME in Fairmont, West VIrginia. This required about 200 miles of 

round trip travel from Parkersburg and approximately 5 hours oftime including travel. 

Following the exam, he submitted a request for payment of a meal expense and mileage. 

Mileage was paid but a meal allowance was denied due to an Insurance Commission 

Regulation. He protested this denial but the OOJ and BOR both used the regulation to 

justify the denial of a meal allowance. This, in spite ofthe fact, that this regulation is in 

direct conflict with a statute that directs that meal expenses during travel be reimbursed. 

SUMMARY OF ARGUMENT 

WV Code 23-4-8 (c) to (e) unambiguously mandates that travel expenses for 

mileage and meals be reimbursed. The OOJ and BOR were wrong to use a regulation to 

contravene this statute. This is a de novo appeal involving statutory construction. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

1bis appeal concerns the denial of"benefits to claimants which is in derogation of 

clear legislative intent. The OOJ and BOR both wrongly allowed a regulation to deny 

reimbursement for travel expenses that a statute clearly awards. While the question of law 

is narrow, the misapplication ofthis law adversely affects the award of benefits to many 

claimants. Rule 19 argument is requested. 

ARGUMENT 

This appeal considers application of W. Va. Code 23-4-8( c )to ( e) which requires 

reimbursement of travel expenses for attending an IME. Subsection (c) mandates that the 

party who referred the claimant for an examination, "shall reimburse the claimant for loss 

of wages and reasonable traveling expenses as set forth in subsection (e)". Subsections 

(d) and (e) clearly state that such expenses "Include, at a minimum, reimbursement for 

meals, lodging and mileage" (emphasis added). While that statute does link mileage 

reimbursement to West Virginia State Travel Ru1es, it also positively states without 

limitation, that the cost ofmeals is a part of !ME travel expenses. 

However, the OOJ decision which the BOR affirmed used a compensation 

regulation to emascu1ate this clear intent. See Workers Compensation Exempt Legislative 

Rule 85-1-1 "Travel Expenses-Medical Examination and Treatment". Section 15.1 of 

those rules adopts WV state employee travel rules as a guide to determine the 

reasonableness of any travel expenses. Those state employee travel rules generally 

require overnight travel to reimburse meals. See State of West Virginia Travel Rules 

Section 4, (WV CSR 148-NA-4, July 1,2015). 
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However, Section 15.6 of those same Exempt Workers Compensation Rules also 

requires that examinations shall be arranged to be held "as near as practicable to the 

claimant's residence" (emphasis added). There are IME medical providers listed on the 

WV Insurance Commission website who are in Wood County, Charleston or even 

Gallipolis. Yet, in violation of this rule, the insurer chose to send claimant to Fairmont 

which required over 200 miles of round trip travel. The insurer then cited the state 

employee travel rule to deny meal reimbursement. Adherence to the insurer's position 

means that injured workers are forced to incur unreimbursed meal expenses to attend 

examinations at locations chosen solely by an insurer without regard to the distance these 

sites are from a claimant's residence so long as overnight travel is not required. 

As stated, the relevant statute dictates that mileage incurred for travel in a personal 

vehicle be reimbursed by use of the state travel rules. However, the statute makes no 

similar reference to those same travel rules regarding consideration of meal 

reimbursement. In fact, the statute unequivocally mandates meal reimbursement and no 

regulation can contradict, abrogate or modify this clear statutory requirement. See Lovas 

v. Consolidated Coal, 222 WVa 91, 662 SE2d 645, (2008). (Administrative closure 

regulation voided due to conflict with statutory provision.) See also Moore v K-Mart, 

234 WVa ~58, 769 SE2d 35, (2015). (Regulation denying payment for in-office chelation 

treatment void as being in conflict with statute requiring payment for necessary medical 

care.) 

Finally, Ney v. Workmen's Compensation Commissioner. 171 WVa 13, 297 SE2d 

212, (1982) addresses an almost identical issue to the contention of claimant in this 

appeal. In that case, the relevant statute did not explicitly authorize reimbursement for 
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travel expenses. However, a regulation authorized payment of mileage whenever the 

distance from a residence to a treatment site exceeded 25 miles. Our Supreme Court held 

that this limiting provision was out of harmony with the purpose of the Workmen's 

Compensation Act. Specifically, it found that the rule unreasonably limited travel 

expenses in contravention of the Workmen's Compensation Act. Since the regulation 

imposed a limit that was inconsistent with statutory intent, it was declared unenforceable. 

In reaching its decision, our Court examined decisions from other states and also 

consulted Professor Larson's treatise on workmen's compensation and found that all 

supported full reimbursement for transportation costs. Our Court also noted that the cost 

of travel is not inconsequential as it may entail considerable distance and expenditure of 

funds due to travel. The relevant statute in Mr. Silveti's claim is even more specific as it 

mandates payment oftravel expenses that "include, at a minimum, reimbursement for 

meals, lodging and mileage." See WV Code 23-4-8(e) (emphasis added). In fact, the 

overnight travel requirement imposes an even greater restriction than the 25 mile limit as 

it totally eliminates reimbursement for meals bought during same day travel for an IME. 

In closing, the effect of the underlying BOR decision is to totally deny meal 

reimbursement without overnight travel. It wrongly imposes the cost of meal expenses 

on injured workers at a time when they are not even being paid their normal wages. 

CONCLUSION 

The underlying statutory interpretation by both the OOJ and BOR is clearly 

wrong. Those decisions should be reversed and this claim should be remanded with 

direction to award reimbursement to claimant for a meal expense as previously submitted. 
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