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STATEMENT OF THE CASE 

In regard to the Texas litigation, Linda Murray, the Trustee of the William D. 

Short and Phyllis D. Short Revocable Trust, conceded jurisdiction and venue were 

proper in the State of Texas for the purpose ofpursing litigation against Mateo Cortez, 

the husband of Deborah Cortez, for misappropriation of Trust assets. See App. at 

000082. Linda Murray did not concede jurisdiction and venue to the State ofTexas for 

the declaratory judgment proceeding thus requesting an Order directing her as to the 

distribution of the remaining assets of the Trust. This relief was sought in a separate 

proceeding in Wirt County Circuit Court by Linda Murray. See App. at 000011

000033. 

SUMMARY OF ARGUMENT 

The Respondents Whited submit that the Circuit Court's rulings did not violate 

the doctrine of comity when the Circuit Court refused to grant the Petitioner's motion to 

dismiss; that the Circuit Court did not err in asserting subject matter jurisdiction; that 

the Circuit Court did not err in its application of West Virginia Code Section 56-1-1a; 
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that the Circuit Court did not err in granting summary judgment and denying the 

Petitioner's motion to alter or amend; and that the Circuit Court did not err in denying 

the Estate ofDeborah Cortez's motion to intervene. 

STATEMENT REGARDING ORAL ARGUMENT 

The Respondents Whited submit that oral argument is not necessary as these 

issues are adequately presented in the briefs and record on appeal. Many of these issues 

are frivolous and have been previously addressed by this Court in the Petitioner's 

Petition for Writ ofProhibition, which this Court denied. In addition, numerous 

Respondents in this matter are pro se. 

ARGUMENT 

STANDARD OF REVIEW 

The Respondents Whited concur with the Petitioner's representations as to the 

Standards ofReview for each respective assignment of error. 

ASSIGNMENTS OF ERROR 

I. 	 THE CIRCUIT COURT'S REFUSAL TO DISMISS THE WEST 
VIRGINIA ACTION VIOLATED PRINCIPLES OF COMITY WHERE 
THE ISSUES HAD ALREADY BEEN JOINED IN A TEXAS COURT. 

The Petitioner argues that the Circuit Court violated the principles ofcomity by 

refusing to dismiss the West Virginia proceeding when the issues had already been 

raised in the Texas court. The Petitioner based said premise upon the assertion that the 

issues pending in the Texas court are the same issues pending in the Wirt County 

Circuit Court. 

The principle of comity is based upon a doctrine "through which the forum court 

may give the laws or similar rights accorded by another state effect in the litigation in 
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the forum state." Pasquale v. Ohio Power Co., 187 W.Va. 292, 300, 418 S.E.2d 738, 

746 (1992). There are three essential elements in consideration for the doctrine of 

comity. First, legal hannony and unifonnity must exist among co-equal states. ld. 

Second, the rights and expectations ofa party who has relied on foreign law should be 

honored by the forum state, which is grounded on essential fairness. ld. Third, the 

forum court must ask itself whether these rights are compatible with its own laws and 

public policy. ld. Comity is intended to address situations where the same parties have 

litigation involving the same subject matter pending in two separate states. 

However, there is a distinct difference in this matter which precludes the 

doctrine ofcomity from applying. There is no declaratory action pending in the Texas 

court seeking for direction in the distribution ofth~ remaining assets ofthe Trust. 

Rather, the only relief requested in the Texas court is the relief requested by Mateo 

Cortez that the Estate ofDeborah Cortez be awarded the entirety of the remaining assets 

of the Trust. See App. at 003113-003123. The relief requested in this proceeding is an 

Order which directs the Trustee as to the proper distribution, both in identification of 

the heirs as well as their respective proportions, of the remaining assets of the Trust. 

See App. at 000011-000033. Accordingly, the Circuit Court did not violate the 

principles ofcomity by refusing to dismiss this proceeding. 

II. 	 THE CIRCIDT COURT ERRED IN ASSERTING SUBJECT MATTER 
JURISDICTION WHERE A TEXAS COURT WAS ALREADY 
EXERCISING IN REM OR QUASI IN REM JURISDICTION OF THE 
SUBJECT TRUST. 

The legal proceedings in the State ofTexas were originated to address alleged 

wrongdoings against the Trust by Mateo Cortez and sought relief solely in that regard. 

See App. at 000081-000091 and 003167-003177. The Petitioner submits that the Trust 
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invoked in rem or quasi in rem jurisdiction when she filed to in the State of Texas 

alleging improper administration and misappropriation of assets of the Trust by Mateo 

Cortez. Jurisdiction in the Texas proceeding should be limited to the relief sought 

which was to remedy the alleged wrongdoings of Mateo Cortez. 

The Petitioner submits that the principle of exclusive jurisdiction applies "where 

suits are brought to marshal assets, administer trusts, or liquidate estates, and in suits of 

a similar nature where, to give effect to its jurisdiction, the court must control the 

property. Princess Lida ofThurn & Taxis v. Thompson, 305 U.S. 456, 466 (1939). 

Although this principle is widely recognized, it should not be applicable in this 

proceeding. The principle announced in Princess Lida ofThurn & Taxis does not apply 

to suits "instituted in order to determine the validity of claims against the estate or 

claimants' interests therein. Such proceedings are not in rem; they only seek to 

establish rights; judgments therein do not deal with the property and other distribution; 

they adjudicate questions which precede distribution." Commonwealth Trust Co. of 

Pittsburgh v. Bradford, 297 U.S. 613,619 (1936). Therefore, the Circuit Court was not 

deprived of subject matter jurisdiction over the Trustee's claims herein. 

The Trustee initiated the proceeding in Wirt County Circuit Court seeking an 

Order which directed to whom she was to distribute the remaining assets of the Trust 

and in what proportion for the satisfaction of the language of the Trust instrument. 

Mateo Cortez did not seek this same relief in the Texas proceeding. See App. at 

000011-000033. Rather, he requested that the Texas court award the Estate ofDeborah 

Cortez all of the remaining assets ofthe Trust. See App. at 003113-03123. No one in 

the Texas proceeding sought to have the Texas court determine how the remaining 
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assets of the Trust should be distributed. The Wirt County Circuit Court is the only 

court which has been requested to make this determination. In addition, even if the 

claims were identical between the two proceedings, concurrent jurisdiction over those 

claims is proper until ajudgment from one court operates as res judicata in the other 

proceeding. Accordingly, the Circuit Court did not err in asserting subject matter 

jurisdiction in this matter. 

III. 	 THE CIRCUIT COURT ERRED IN ITS APPLICATION OF WEST 
VIRGINIA CODE SECTION 56-1-la. 

The Circuit Court did not commit reversible error in its application of West 

Virginia Code Section 56-1-1 a and by denying the dismissal of the West Virginia 

proceedings due to the same issues pending in the State ofTexas. The Circuit Court 

must consider eight factors in determining whether to dismiss or stay proceedings under 

the doctrine of/orum non ·conveniens. Those eight factors as set forth in West Virginia 

Code Section 56-1-1a will be addressed individually herein. 

1. 	 Whether an alternative forum exists in which the claim or action may be 
tried 

Mateo Cortez asserts that the Trustee and the Trust have submitted to the 

jurisdiction of the State ofTexas by not challenging jurisdiction in Texas. This is an 

inaccurate statement. The litigation initiated in the State of Texas was initiated to 

address the alleged wrongdoings of Mateo Cortez against the assets of the Trust and to 

attempt to recover misappropriated assets from Mateo Cortez. See App. at 000081

000091, 003167-003177. Multiple potential beneficiaries of the Trust subsequently 

entered special appearances through counsel in the Texas proceedings for the purpose of 

challenging a lack of personal jurisdiction over them. The only named Respondent in 
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the Circuit Court proceeding who was subject to personal jurisdiction in Texas was 

Mateo Cortez, who was subsequently detennined to have no interest in the Trust either 

individually or as the sole beneficiary of the Estate of Deborah Cortez. See App. at 

003113-03123. The vast majority of the beneficiaries and the real estate interests are 

located within the State of West Virginia. With the exception ofMateo Cortez, those 

beneficiaries whQ were not residents ofthe State of West Virginia consented to 

jurisdiction and venue being within the State of West Virginia. Although the Texas 

court may have the statutory authority to adjudicate the distribution of the remaining 

assets of the Trust, the Trustee did not seek such relief in the Texas court. In addition, 

once Mateo Cortez was deemed to not be a beneficiary of the Trust, no other potential 

beneficiary has requested that the Texas court grant such relief. Accordingly, the 

Circuit Court was correct in deternlining that no alternate forum existed in this matter. 

2. 	 Whether maintenance of the claim or action in the courts of this state 
would work a substantial injustice to the moving party 

Mateo Cortez would not suffer a substantial injustice if the proceedings remain 

in the State of West Virginia, although it may be an inconvenience. Mateo Cortez 

alleges that the West Virginia proceedings are duplicative of the Texas proceedings he 

initiated by filing for declaratory judgment in his sole favor. Mateo Cortez is not the 

Trustee of the Trust, nor does he have any authority over the administration ofthe 

Trust. See App. at 000011-000033. The Trustee is the proper person to file a 

declaratory judgment proceeding for detennination of the distribution of assets ofthe 

Trust. In addition, the Trustee has been administering the Trust from the State of West 

Virginia. See App. at 003098-003112. Furthennore, consideration should be given to 
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the substantial injustice to the nineteen other potential beneficiaries should they be 

forced to litigate this matter in the State ofTexas, none of whom reside there. 

3. 	 Whether the alternate forum, as a result of the submission of the parties 
or otherwise, can exercise jurisdiction over all the Defendants properly 
joined to the Plaintift"s claim 

None of the potential beneficiaries, with the exception ofMateo Cortez, have a 

known connection to the State of Texas. Accordingly, multiple beneficiaries entered 

"special appearances" in the Texas proceeding, although personal jurisdiction was not 

obtained over them, after Mateo Cortez joined them into the Texas proceeding in an 

effort to claim all of the remaining assets of the Trust for himself. Any alleged exercise 

ofjurisdiction over the Trust, its remaining assets and their distribution by the Texas 

court arose after the declaratory proceeding was filed in the State ofWest Virginia. 

Accordingly, this factor should not be weighed heavily in favor of Mateo Cortez. 

4. 	 The state in which the PlaintitT(s) reside 

The Trustee, Linda Murray, resides in the State of West Virginia and 

administers the Trust from West Virginia. See App. at 003098-003112. The only 

action taken in the State ofTexas ofher own volition was a proceeding against Mateo 

Cortez in an effort to address alleged misappropriation of Trust assets. See App. at 

003167-003177. 

5. 	 The state in which the cause of action accrued 

Mateo Cortez repeatedly states that these proceedings were initiated in Texas. 

Mateo Cortez fails to differentiate between the type ofproceedings initiated by the 

Trustee in Texas and the proceedings initiated by the Trustee in West Virginia As 

indicated above, the Trustee initiated proceedings in Texas to address bad acts on the 
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part of Mateo Cortez and to recover assets belonging to the Trust and misappropriated 

by Mateo Cortez. See App. at 003167-003177. The Trustee did not initiate 

proceedings in Texas to seek a declaratory judgment for the distribution of the Trust. 

Rather, it was solely a tort action against Mateo Cortez. Mateo Cortez then broadened 

the scope of the Texas proceedings by filing additional pleadings making claim to the 

assets of the Trust thereby forcing the Trustee to respond to said claim. See App. at 

003113-003123. To allege that the Trustee thus availed herself to the additional 

litigation in Texas is unfair. Such a stance penalizes the Trustee for attempting to 

address the bad acts ofMateo Cortez. 

The Trustee was administering the Trust from West Virginia, where the Trustee 

and the vast majority of the beneficiaries reside. See App. at 003098-003112. Location 

ofassets belonging to the Trust in other states, such as Texas, does not transfer the situs 

of the Trust to that state. In addition, administration of the estates of William D. Short 

and Phyllis D. Short in the State ofTexas is irrelevant to the administration of the Trust 

as the Trust is independent ofsaid estates. 

6. 	 Whether the balance of the private interests of the parties and the 
public interest of the state predominate in favor of the claim or action 
being brought in an alternate forum, which shall include consideration 
of the extent to which an injury or death resulted from acts or omission 
that occurred in this state 

The proceedings initiated in the Circuit Court ofWirt County seek a declaratory 

judgment. Witnesses in such a proceeding are likely to include the named defendants, 

who are potential beneficiaries of the Trust. Fifteen of these twenty named defendants 

reside in West Virginia. See App. at 000462-000516. Only Mateo Cortez resides in 

Texas. See App. at 000462-000516. Clearly the private interests favor litigation in 
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West Virginia as opposed to Texas. Public interests also favor litigation in West 

Virginia due to the burden of requiring the remaining nineteen beneficiaries to litigate 

this matter in Texas where they will be unable to adequately protect their interests 

without subjecting themselves to a Court to which they have no connection and is 

located a significant distance away. 

7. 	 Whether or not granting the stay or dismissal would result in 
unreasonable duplication or proliferation of litigation. 

Unreasonable duplication of litigation would not occur in relation to the Texas 

proceeding due to the West Virginia proceedings. Mateo Cortez acknowledged in his 

previous Petition for a Writ ofProhibition that the Texas Court has instructed Mateo 

Cortez to bring all contingent beneficiaries into the Texas proceedings in order to 

protect their interests. Clearly, this is indicative that the Texas Court had not yet 

reached a position in which it is ready to proceed on Mateo Cortez's petition for 

declaratory judgment. In West Virginia, however, all known beneficiaries were 

identified and named as part ofthe proceeding. See App. at 000462-000516. Any 

duplication of litigation which occurred did so due to Mateo Cortez's continued 

insistence of pursuing litigation in the State ofTexas which was concurrently pending 

in the State of West Virginia. 

8. 	 Whether the alternate forum provides a remedy. 

While Texas statutory law may provide a remedy for the distribution of the 

remaining assets of the Trust, no one has requested such relief from the Texas court 

with the exception ofMateo Cortez's request that he be granted the entirety of the 

remaining assets of the Trust. See App. at 003113-003123. Accordingly, the remedy 

requested in this proceeding has is not available in the Texas proceeding. 

11 




IV. 	 THE CIRCUIT COURT ERRED IN GRANTING SUMMARY 
JUDGMENT AND DENYING A MOTION TO ALTER OR AMEND 
WHERE (A) NO DISCOVERY WAS UNDERTAKEN REGARDING THE 
TRUST SETTLORS' INTENT; (B) THE MOVING PARTY SOUGHT NO 
RELIEF AGAINST PETITIONER; AND (C) IT MISINTERPRETED 
THE TRUST. 

The Petitioner alleges that the Circuit Court erred in granting summary 

judgment and denying the Motion to Alter or Amend filed by Mateo Cortez. 

(A) No Discovery was undertaken regarding the Trust Settlor's Intent. 

The Petitioner alleges that summary judgment was premature because discovery 

had not yet been completed. "Summary judgment is appropriate where the record taken 

as a whole could not lead a rational trier of fact to fmd for the nonmoving party, such as 

where the nonmoving party has failed to make a sufficient showing on,an essential 

element of the case that it has the burden to prove." Painter v. Peavy, 192 W.Va. 189, 

451 S.E.2d 755 (1994). Furthermore, this Court has held that "if a moving party makes 

a properly supported motion for summary judgment and can show by affirmative 

evidence that there is no genuine issue of a material fact, the burden ofproduction shifts 

to the nonmoving party who must either (1) rehabilitate the evidence attached by the 

moving party, (2) produce additional evidence showing the existence of a genuine issue 

for trial, or (3) submit an affidavit explaining why further discovery is necessary as 

provided in Rule 56(f) of the West Virginia Rules of Civil Procedure." Williams v. 

Precision Coil, Inc., 194 W.Va. 52,459 S.E.2d 329 (1995). This is a declaratory action 

in which the relief requested was a determination of the beneficiaries who would be 

entitled to the distribution of the remainder of the trust assets. The Petitioner failed to 
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meet his burden in order to prevent the motion for summary judgment from being 

granted. 

(B) The Moving Party sought no relief against the Petitioner. 
I 

Rule 56 ofthe West Virginia Rules ofCivil Procedure provides that a motion for 

summary judgment may be filed by a party seeking to recover a claim in hislher favor 

or a party against whom a claim is sought may move for summary judgment in hislher 

favor. The Petitioner alleges that Connie Barry sought no relief from Mateo Cortez and 

thus could not move for summary judgment against his interest. However, the claims 

made by Mateo Cortez in this proceeding are in direct contrast to the interests of Connie 

Barry. As a declaratory action, anyone with a possible interest in the assets of the Trust 

was named as a Respondent. However, the interests ofMateo Cortez, who claimed to 

be entitled to the entirety of the Trust assets, are in direct opposition of every other 

remaining Respondent named in this matter. In the event that the Circuit Court had 

ruled in favor ofMateo Cortez under his argument, then he would have been entitled to 

all of the remaining Trust assets and every other Respondent would have been entitled 

to nothing. 

(C) The Circuit Court misinterpreted the Trust. 

The Circuit Court properly interpreted the Trust instrument. "A valid written 

instrument which expresses the intent of the parties in plan and unambiguous language 

is not subject to judicial construction or interpretation but will be applied and enforced 

according to such intent." Cabot Oil & Gas Corp. v. Huffman, 227 W.Va. 109, 705 

S.E.2d 806 (2010). This Court has further held that "it is not the right or province ofa 

court to alter, pervert or destroy the clear meaning and intent of the parties as expressed 
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in unambiguous language in their written contract or to make a new or different contract 

forthem. Id 

The Circuit Court properly found that the Trust instrument was not ambiguous. 

Given that the language of the Trust was clear, additional evidence to the trust settlor's 

intent was not necessary. In fact, the Trust instrument specifically states what the intent 

of the settlors was in regard to their daughter, Deborah Cortez. See App. at 003157. 

The Circuit Court also found that it was clear from the language of the Trust that Mr. 

and Mrs. Short knew that their daughter, Deborah Cortez, was married to Mateo Cortez 

at the time they executed the Trust instrument. See App. at 000674-000682. The 

Circuit Court properly found that if Mr. and Mrs. Short intended for Mateo Cortez to 

inherit through the Trust, then they would have provided accordingly. However, they 

did not as there is no mention ofhim in the Trust instrument. See App. at 003157. 

It is important that the Trust instrument be read in its entirety, rather than one 

section at a time. When read in its entirety, the Petitioner's argument that the Circuit 

Court misinterpreted the Trust fails. The Trust instrument specifically provides for the 

final distribution of the trust by setting forth provisions in the event that Deborah Cortez 

is living and legally competent upon the death of both settlors and by setting forth 

provisions in the event that Deborah Cortez is not then living or is not legally competent 

upon the death ofboth settlors. See App. at 003156. The Trust provides specific 

bequests for Deborah Cortez in the event that she was still living and competent at the 

time ofthe death of both of her parents. However, every provision pertaining to those 

bequests specifies that those bequests are for the lifetime ofDeborah Cortez. See App. 

at 003156-003157. The Trust thereafter provides specific instructions for the 
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distribution of any remaining assets upon the death of Deborah Cortez, which does not 

include any provisions for the heirs or estate of Deborah Cortez. See App. at 003157. 

The Circuit Court did not misinterpret the Trust. The language ofthe Trust is clear and 

unambiguous. 

The Circuit Court did not err in granting summary judgment requested by 

Connie Barry and did not err in denying the motion to alter or amend filed by Mateo 

Cortez. 

v. 	 THE CIRCUIT COURT ERRED IN DENYING THE ESTATE OF 
DEBORAH CORTEZ'S MOTION TO INTERVENE WHERE IT WAS 
ADJUDICATING THE RIGHTS OF THE ESTATE WITHOUT 
AFFORDING IT DUE PROCESS. 

The Petitioner alleges that the Circuit Court erred in denying the Estate of 

Deborah Cortez intervenor status and thus adjudicated the rights of the estate without 

affording it due process. This argument is flawed. Although the Estate of Deborah 

Cortez and Mateo Cortez may be deemed two separate entities, the Estate ofDeborah 

Cortez consisted at all times ofone sole heir, Mateo Cortez. See App. at 003124

003137. Mateo Cortez is the sole beneficiary and also the personal representative of 

said estate, thus having the sole authority to act on behalf of said estate. See App. at 

003124-003137. 

Mateo Cortez was named as an individual party Respondent to this proceeding 

at the time ofthe initial filing in the Circuit Court of Wirt County and had actual notice 

of this matter on December 4,2015. See App. at 000011-000033. Mateo Cortez did 

not present to the Court any notion that said estate was a necessary party to this 

proceeding in numerous filings regarding this proceeding, including his answer, 

responses to various motions, his own motions and his petition for a writ of prohibition. 
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In all ofhis appearances in this matter, Mateo Cortez never submitted that the Estate of 

Deborah Cortez was an indispensable party to this proceeding nor did he request relief 

in any regard pertaining to said estate. Rather this argument was made only after the 

Circuit Court entered its September 15,2016, Order which granted the dismissal of 

Mateo Cortez as a party to this proceeding thus ruling that Mateo Cortez was not 

entitled to any share in the distribution of the assets of the Trust. On September 29, 

2016, Mateo Cortez filed a motion to alter or amend the Court's Order granting Connie 

Barry's motion for partial summary judgment which, for the first time, alleged that the 

Estate ofDeborah Cortez was an indispensable party to this proceeding. See App. at 

000703-000727. It is likely that had the Circuit Court granted summary judgment in 

favor ofMateo Cortez, the motion to intervene on behalf of the Estate of Deborah 

Cortez would never have been filed. To the contrary, Mateo Cortez filed the motion to 

intervene on behalf of the estate only after the Circuit Court ruled that he had no interest 

in the trust and dismissed him as a party to the proceeding. 

The Estate ofDeborah Cortez is not an indispensable party to this proceeding as 

alleged by Mateo Cortez. The estate does not have an interest relating to the subject of 

the action as has been previously required by this Court. State ex reI. One-Gateway v. 

Johnson, 208 W.Va. 731, 542 S.E.2d 894 (2000). Based upon the unambiguous 

language of the Trust instrument, Deborah Cortez did not have an interest in the Trust 

after her death and thus her estate did not have an interest in the Trust upon her death. 

The language of the Trust does not provide for distribution of the remaining assets of 

the Trust to the heirs at law of Deborah Cortez upon her death. Rather, the Trust 

language provides for distribution of the remainder of the trust estate to one-half (112) to 
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the heirs at law of William D. Short and one-half (112) to the heirs at law of Phyllis D. 

Short. Clearly the intention of the Trust was to distribute the remaining assets to 

persons other than the heirs ofDeborah Cortez as the provisions providing for 

distribution to Deborah Cortez are specifically defined to be for her lifetime with no 

additional provisions for her heirs upon her death. 

Accordingly, the Circuit Court did not err in denying the motion to intervene 

filed by the Estate ofDeborah Cortez, by Mateo Cortez, its personal representative, 

after the Circuit Court dismissed Mateo Cortez from these proceedings. 

CONCLUSION 

The Respondents Whited respectfully request that this Court find that the 

Circuit Court did not err as alleged by the Petitioner and respectfully request that this 

Court deny the Petition for Appeal. 

Respectfully Submitted, 

~es~li~e~L~.~M-~~e~~L---'~ 
State BarNo. 8 72 
Counsel for Respondents Whited 
P.O. Box 279 
Elizabeth, WV 26143 
(304) 275-3720 
lesliemaze@gmail.com 
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