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I. ASSIGNMENTS OF ERROR 


1. The Circuit Court's refusal to dismiss a West Virginia action violated principles 

of comity where the issues had already been joined in a Texas court. 

2. The Circuit Court erred in asserting subject matter jurisdiction where a Texas 

court was already exercising in rem or quasi in rem jurisdiction over the subject Trust. 

3. The Circuit Court erred in its application ofW. Va. Code § 56-I-Ia. 

4. The Circuit Court erred in granting summary judgment and denying a motion to 

alter or amend where (a) no discovery was undertaken regarding the Trust settlors' intent; (b) the 

moving party sought no relief against Petitioner; and (c) it misinterpreted the Trust. 

5. The Circuit Court erred by denying the Estate of Deborah Cortez's motion to 

intervene where it was adjudicating the rights of the Estate without affording it due process. 

II. STATEMENT OF THE CASE 

This litigation arises out of the William D. Short and Phyllis D. Short Revocable Trust 

including the Shelter Trust ("Trust").' The Respondent, Linda Murray, was the co-trustee with 

Deborah Cortez, the only child of William and Phyllis Short, after their death. On December 9, 

2011, however, Deborah Cortez, wife of Petitioner, Mateo Cortez ("Mr. CorteZ" or "Petitioner"), 

died intestate in Travis County, Texas. Linda Murray became the sole trustee of the Trust after 

the death of Deborah Cortez. Mateo Cortez was the surviving spouse and sole heir of the Estate 

of Deborah Cortez ("Estate of Deborah Cortez"). 

On August 28, 2014, Linda Murray, filed suit in Travis County, Texas, in her capacity as 

Successor Trustee against Mateo Cortez and others for conspiracy, statutory violations, 

I [App. at 000109-000122]. William D. Short died on January 3, 2002, in Travis County, Texas. 
Phyllis D. Short died on February 3, 2002, in Travis County, Texas. 



conversion, and negligence.2 In essence, Linda Murray alleged that Mateo Cortez wrongfully 

held trust funds and sought to marshal those alleged trust assets in the Texas litigation.3 

Importantly, Linda Murray conceded jurisdiction and venue were proper in the Texas 

Probate Court.4 

Subsequently, on June 30, 2015, the Estate of Deborah Cortez filed a petition to intervene 

in the case pending before the Texas Probate Court seeking a declaratory judgment regarding the 

distribution of the Trust to Mr. Cortez, the sole heir of the Estate of his late wife, Deborah 

Cortez.5 Ms. Murray filed a response in which she raised multiple pleas and affirmative 

defenses, but she did not challenge the jurisdiction of the Texas Probate Court. 6 

On September 9, 2015, Mr. Cortez filed an application for determination of heirship in 

the Texas Probate Court requesting to be appointed personal representative of the Estate of 

Deborah Cortez.7 On September 23, 2015, as the Trustee, Linda Murray filed her objection and 

opposition to issuance of letters of temporary administration, which challenged only the 

administration of the Estate of Deborah Cortez. II 

A substantial amount of discovery was conducted in the Texas matter. Linda Murray 

issued extensive written discovery regarding the assets of Mr. Cortez and his income for the past 

years. In addition, substantial discovery was conducted pertaining to the Trust and accounting 

2 [App. at 000081-000091]. 


3 [App. at 000081-000091]. 


4 [App. at 000082]. 


5 [App. at 000092-000097]. 


6 [App. at 001206-001211]. With respect to jurisdiction, however, Ms. Murray consented to the 

jurisdiction of that Court by seeking affirmative relief in the form of a summary judgment motion from 
the Texas Probate Court. [App. at 00137-00174]. 

7 [App. at 000175-000177]. 

8 [App. at 000178-000179]. 



matters for the time periods before Linda Murray was the sole Trustee. Further, a deposition was 

taken of Linda Murray regarding her knowledge of the Trust, her activities with respect to the 

Trust, and her claims under the Trust. 

On November 20, 2015, over a year after she had filed suit in a Texas court and 

almost five months after the Estate of Deborah Cortez had filed suit in a Texas court, Linda 

Murray, as Trustee, filed suit in West Virginia seeking, inter alia, declaratory judgment 

regarding distribution of the assets of the Trust that was already the subject of the Texas 

litigation.9 Critically, the Estate of Deborah Cortez was not made a party in West Virginia. 

Upon learning ofthe West Virginia suit the Texas Court granted a TRO preventing Linda 

Murray from distributing any Trust funds. 10 The Texas Court stated: 

Further, this Court finds that irreparable injury, loss, and damage will occur unless the 
Applicant's Temporary Restraining Order is granted. Plaintiff has filed suit in West 
Virginia to seek the distribution of the trust assets that are subject to the jurisdiction of 
the Court. 

9 [App. at 000010-000033]. In her complaint, Linda Murray sought the following relief: "That 
this Court enter an order directing the distribution of the assets of the Trust to those persons determined 
by this Court to be entitled to receive the same in such proportions as may be determined by this court to 
be proper and in conformity with the intent of the settlors of the Trust." [App. at 000032]. Just as in the 
declaratory judgment action filed by the Estate of Deborah Cortez in Texas, Linda Murray sought 
distribution of the Trust assets in the subsequently filed West Virginia litigation. [App. at 000010
000033]. Additionally, Linda Murray asserted the following regarding the Trust: 

Upon information and belief your Plaintiff avers that mesothelioma was the cause of the 
death of William D. Short. The Plaintiff became aware of the pending claims in the 
United States Bankruptcy Court for Texas which initially had been brought by William 
D. Short and/or his estate seeking appropriate compensation from those legally 
responsible for William D. Short's terminal mesothelioma. The Plaintiff, in her 
individual capacity and not as the trustee of the Trust, qualified as the dependent 
administrator of the William D. Short estate in Travis County, Texas; obtained the net 
proceeds of such claims, and after paying the costs of administration deposited those net 
proceeds in the Trust. The Plaintiff is advised by Texas counsel that some claims are still 
pending in Bankruptcy Court and that one or more payments in an unknown amount may 
be received on such claims at an unspecified future dates. 

[App. at 000028-000029]. Thus, at the time that Linda Murray's complaint was filed in West Virginia, 
there were Trust assets in Texas by way of pending claims in the United States Bankruptcy Court in 
Texas, as well as the Trust assets that Linda Murray alleged were in Mr. Cortez's possession. 

10 [App. at 000180-000182]. 



The hann done by issuing the injunctive relief herein does not outweigh the substantial 
loss to be caused by the continued improper acts of Plaintiff. Further, the injunctive 
relief granted herein does no more than restore the parties to the status as it existed prior 
to Plaintiffs actual and threatened improper conduct. Plaintiffs improper conduct is 
clearly actionable and the injunctive relief prayed for and granted is reasonably calculated 
to abate such conduct. II 

Additionally, at that time and at the insistence of Linda Murray, the Texas Court instructed 

counsel for the Estate of Deborah Cortez, to notify all contingent beneficiaries identified by the 

Trustee so that they may be joined to protect their interests. Pursuant to the Texas Court's 

instruction, counsel for the Estate filed the Estate's first amended petition in intervention and 

third-party petition on December 30, 2015, joining the alleged contingent beneficiaries. 

On March 7, 2016, several contingent beneficiaries filed a "Special Appearance" 

challenging the Texas Court's jurisdiction to join them in the Estate's declaratory judgment 

action. The "Special Appearance" did not raise any issue, however, regarding the Texas Court's 

jurisdiction to hear the Estate's declaratory judgment or its jurisdiction over the Trust and its 

assets. 

Additionally, Mr. Cortez moved to dismiss or stay the West Virginia action because the 

Trust was already the subject of the pending matter in the Probate Court of Travis County, 

TexasY Mr. Cortez's motion was denied by Order entered on March 16,2016.13 

On April 11, 2016, co-Defendant Connie Lou Keith Barry filed a motion for partial 

summary judgment seeking an Order from the West Virginia Court that Mr. Cortez was not 

II [App. at 000181]. 

12 [App. at 000060-000184]. 

13 [App. at 000462-000471]. 

http:16,2016.13


entitled to the Trust proceeds. 14 A hearing on the motion/or partial summary judgment was held 

on May 13,2016, and the Circuit Court took the motion under advisement. 1S 

On September 15, 2016, the Circuit Court heard Connie Lou Barry's motion to enter 

judgment. 16 At the conclusion of the hearing, the Circuit Court ruled that Mr. Cortez was not an 

heir of the Shorts, nor was he a beneficiary of the Trust and; therefore, Mr. Cortez was not 

entitled to the Trust assets. 17 Importantly, the Circuit Court did not rule that Deborah Cortez 

or her estate was not an heir of the Shorts, or a beneficiary of the Trust. 18 Because Deborah 

Cortez was an heir of her parents and was the only named individual beneficiary of the Trust 

and could not be subject to the Circuit Court's findings and rulings relating to Mr. Cortez as 

the Shorts' son-in-law, Mr. Cortez subsequently filed amotion to alter or amend. 19 

On September 28, 2016, the Probate Court of Travis County, Texas entered an Order 

denying the contingent beneficiaries "Special Appearance," thereby exercising jurisdiction 

over the parties and the Trust.20 As such, the Texas Court ruled that it had jurisdiction over all 

of the interested parties, including the Estate of Deborah Cortez, which was not a party in the 

West Virginia litigation, and various charitable organizations that were not a party in the West 

Virginia litigation.21 The next day, Mr. Cortez filed a motion to alter or amend asking the West 

Virginia Court to vacate its judgment based upon this new fact and other errors.22 

14 [App. at 000530-000554]. 


15 [App. at 002433-002460]. 


16 [App. at 002461-002480]. 


17 [App. at 002475-002476]. 


IS [App. at 002461-002480]. 


19 [App. at 000728-000757]. 


20 [App. at 000756-000757]. 


21 [App. at 000756-000757]. 


22 [App. at 000728-000757]. 
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On June 27, 2017, the Circuit Court heard Linda Murray's motion for summary judgment 

and Mateo Cortez's motion to alter or amend.23 Additionally, the Circuit Court heard Mr. 

Cortez's subsequent motion to dismiss and motion to intervene filed on behalf of the Estate of 

Deborah Cortez. The Estate of Deborah Cortez sought to join Mr. Cortez's motion to dismiss 

and respond to Linda Murray's motion for summary judgment.24 The Circuit Court denied, 

however, Mr. Cortez's motion to alter or amend, the subsequent motion to dismiss, as well as the 

Estate of Deborah Cortez's motion to intervene in the West Virginia proceedings.25 

In the Texas litigation, some of the identified necessary parties filed a motion for partial 

summary judgment as to two of the declaratory judgment actions raised by the Estate of Deborah 

Cortez.26 The motion was granted and, at the request of the identified necessary parties, the two 

declaratory judgment actions were severed from the rest of the original suit effectively creating a 

third suit between the parties.27 The original Texas suit is still pending before the Texas Probate 

Court and the severed suit is now pending in a Texas appellate court.28 

Mr. Cortez originally filed a notice of appeal on July 27, 2017, from the Circuit Court's 

order dated June 27, 2017, but the Circuit Court subsequently entered three orders on September 

19,2017, vacating its order of June 27, 2017; denying Mr. Cortez's motion to dismiss; denying 

the Estate of Deborah Cortez's motion to intervene; and denying Mr. Cortez's motion to alter or 

amend.29 It is from that set of orders that this appeal is being prosecuted. 

23 [App. at 002791-002837]. 


24 [App. at 002339-002343 and 002034-002337]. 


25 [App. at 003096-003097]. 


26 [App. at 001649-001700]. 


27 [App. at 001957-001958]. 


28 http://www.search.txcourts.gov/Case.aspx?cn==03-17 -00365-CV &coa=coa03 


29 [App. at 003098-003137]. 


http://www.search.txcourts.gov/Case.aspx?cn==03-17
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http:parties.27
http:Cortez.26
http:proceedings.25
http:judgment.24
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III. SUMMARY OF ARGUMENT 

The Circuit Court's rulings in this case violate this Court's precedents regarding the 

principle of comity where there is preexisting litigation in another State involving the same 

subject matter and parties; are clearly contrary to precedents involving the exclusive jurisdiction 

of a State court where in rem or quasi in rem proceedings are involved; and misapply our forum 

non conveniens statute, particularly where the issues and parties were already joined in a Texas 

court. The Circuit Court's entry of summary judgment was erroneous where (a) no discovery 

was undertaken regarding the Trust settlors' intent; (b) the moving party sought no relief against 

Mr. Cortez; and (c) it misinterpreted the Trust. Finally, the Circuit Court's adjudication of the 

rights of the Estate of Deborah Cortez, a non-party, violated its rights to due process oflaw. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioner respectfully submits that this case is suitable for oral argument under R. App. 

P. 20 before it is decided on the merits because this appeal involves substantial issues of public 

concern such as the principles of comity among sister jurisdictions and the exertion of 

jurisdiction by a West Virginia court over issues already pending in another State's court system. 

V.ARGUMENT 

A. STANDARD OF REVIEW 

With respect to the first assignment of error, the Circuit Court's misapplication of the 

principle of comity, the applicable standard of review is de novo.30 With respect to the second 

assignment of error, the Circuit Court's refusal to dismiss the West Virginia action due to lack of 

subject matter jurisdiction where a Texas court was already exercising in rem or quasi in rem 

30 See, e.g., Riffle v. c.J. Hughes Canst. Co., 226 W. Va. 581, 703 S.E.2d 552 (2010). 



jurisdiction, the applicable standard ofreview is de novo.31 With respect to the third assignment 

of error, the Circuit Court's misapplication of the forum non conveniens statute, the standard of 

review is abuse of discretion.32 With respect to the fourth assignment of error, the Circuit 

Court's entry ofsurnrnary judgment, the applicable standard of review is de novo.33 With respect 

to the final assignment of error, the Circuit Court's denial of the motion to intervene by the 

Estate of Deborah Cortez which effectuated an adjudication of its rights without due process, the 

applicable standard of review is abuse of discretion.J4 

B. 	 THE CIRCUIT COURT'S REFUSAL TO DISMISS VIOLATED PRINCIPLES OF COMITY WHERE 

THE ISSUES HAD ALREADY BEEN JOINED IN A TEXAS COURT. 

W. Va. Code § 56-6-10 provides, "Whenever it shall be made to appear to any court, or 

to the judge thereof in vacation, that a stay of proceedings in a case therein pending should be 

had until the decision of some other action, suit or proceeding in the same or another court, such 

court or judge shall make an order staying proceedings therein, upon such terms as may be 

prescribed in the order. ,,35 This section of the Code, and its predecessors, applies when there are 

courts of the same or different states exercising jurisdiction over the same cause: 

Whether denominated reciprocity, comity or necessity, the principle is imperative, 
because [it is] essential to the orderly administration of justice. It avoids the 
conflict, confusion and imposition that inevitably may follow or result from the 
encroachment by one court upon the jurisdiction of coordinate tribunals assuming 
to act in the same matter, whether they be within the same or different state 
governments. Necessarily, any other course may, and often would, produce unjust 
if not disastrous results, rather than promote that justice which courts are ordained 
to administer.36 

31 See, e.g., Brooke B. v. Ray, 230 W. Va. 355,738 S.E.2d 21 (2013). 


32 See, e.g., State ex rei. Almondv. Rudolph, 238 W. Va. 289, 794 S.E.2d 10 (2016). 


33Sy1.pt.1,Painterv.Peavy, 192 W.Va. 189,451 S.E.2d755 (1994). 


34 See, e.g., State ex rei. One-Gateway v. Johnson, 208 W.Va. 731,542 S.E.2d 894 (2000). 


3S W. Va. Code § 56-6-10. 


36 Whan v. Hope Natural Gas Co., 81 W.Va. 338, 342, 94 S.E. 365, 367 (1917) (brackets 

supplied). 
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"Comity is a court-created doctrine through which the forum court may give the laws or 

similar rights accorded by another state effect in the litigation in the forum state.,,37 Comity is a 

flexible doctrine that rests on several principles. 38 "One is legal harmony and uniformity among 

the co-equal states. A second, grounded on essential fairness, is that the rights and expectations 

of a party who has relied on foreign law should be honored by the forum state. Finally, and 

perhaps most important, the forum court must ask itself whether these rights are compatible with 

its own laws and public policy."39 

This Court has emphasized that comity is the solution to "the legal chaos that prevails in 

the United States as the result of fifty conflicting state jurisdictions . . . when there are 

proceedings on the same subject matter between the same parties" in different states.40 Many 

recognize that under the principles of comity. a state court may respect final decision of sister 

courts, as well as proceedings pending in those courtS.41 The primary value of comity "is to 

promote unitormity of decision by discouraging repeated litigation of the same question. ,,42 

Courts in other jurisdictions similarly have held that where a civil action concerning the 

same parties and the same subject matter has been commenced in another state capable of 

37 Pasquale v. Ohio Power Co., 187 W. Va. 292,300,418 S.E.2d 738, 746 (1992). 

38Id. 

391d. 

40 Berger v. Berger, 177 W.Va. 58, 58, 350 S.E.2d 685, 685 (1986); see also, Whan, supra at 341
42,94 S.E. at 366-67. 

41 Brightpoint, Inc. v. Pedersen, 930 N.E.2d 34, 39 (Ind. Ct. App. 20]0) (noting "[i]t is within the 
trial court's discretion to dismiss an action out of comity."): Medtronic, Inc. v. Advanced Bionics 
Corp., 630 N.W.2d 438, 449-51 (Minn. Ct. App. 2001) ("In deciding whether to defer to another court, a 
district court considers judicial economy, comity between courts, and the cost to and the convenience of 
the litigants; and must assess the possibility of multiple determinations of the same dispute."). 

42 Brightpoint, supra at 39. 
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providing relief. comity ordinarily should require staying or dismissal of the subject action filed 

. d'f:C 43In a 1 lerent state. For example, the Texas Courts have held: 

43 McWane Cast Iron Pipe Corp. v. McDowell-Wellman Eng'g Co., 263 A.2d 281, 283 (Del. 
1970) (recognizing that under the principles of comity and the necessities of an orderly and efficient 
administration of justice, the discretion to stay should be exercised freely where there is a prior action 
pending elsewhere in a court capable of doing prompt and complete justice and by doing so, there is 
avoided the wasteful duplication of time, effort, and expense that occurs when judges, lawyers, palties, 
and witnesses are simultaneously engaged in the adjudication of the same cause of action in two courts); 
Cogen Technologies NJ Venture v. Boyce Eng'g Int 'I Inc., 241 N.J. Super. 268, 574 A.2d 1018 (1990) 
(noting that "when an action, essentially identical to the one brought in New Jersey, is pending in another 
state, 'our proper course under comity principles is not to exercise jurisdiction but to adhere to the general 
rule that the court which first acquires jurisdiction has precedence in the absence of special equities" and 
emphasizing "[aJ court having jurisdiction has the authority to refuse to proceed in a vexatious law suit 
focusing on a matter already proceeding in the courts of another state.") Sensient Colors Inc. v. Allstate 
Ins. Co., 939 A.2d 767 (N.J. 2008) (noting that "[o]ur federal system requires that courts of sister 
states, when appropriate, extend comity to one another," and reiterating its adherence to the general 
rule that, when substantially similar suits are filed in separate jurisdictions, the court that first 
acquires jurisdiction takes precedence in the absence of special equities); First Midwest COlp. v. Corp. 
Fin. Assocs., 663 N. W. 2d 888, 892-93 (Iowa 2003) (holding that it was an abuse of discretion to deny 
stay while matter was pending in neighboring state) (citations omitted); Bfyant v. United Shor/line Inc. 
Assurcmce Services, N.A.. 972 S. W.2d 26, 30 (Tex. 1998) ("[G]enerally it is appropriate for courts to 
apply the comity doctrine where another court has exercised jurisdiction over the matter and where the 
states agree about the public policy at issue."); Waicker v. Colbert, 699 A.2d 426 (Md. 1997) 
("[C]ourts will not entertain a declaratory judgment action if there is pending, at the time of the 
commencement of the action for declaratory relief, another action or proceeding involving the same 
parties and in which the identical issues that are involved in the declaratory action may be 
adjudicated."); Woodmen of the World Life Ins. Soc'y v. Yelich, 549 N.W.2d 172, 176 (Neb. 1996) 
(holding that "entertaining [a] declaratory judgment action was an abuse of discretion" when the same 
issue was pending in an action in West Virginia); VE Corp. v. Ernst & Young. 860 S.W.2d 83 (Tex. 
1993) (noting that where identical suits are pending in different states, principle of comity 
generally requires stay of later action); Chambers v. Merrell-Dow Pharmaceuticals, Inc.. 519 N .E.2d 370 
(Ohio 1988)(noting that the doctrine offorum non conveniens "allows a court having proper jurisdiction 
to dismiss an action when to do so would further the ends ofjustice and promote the convenience of the 
parties[ ... ]"); Singer v. Dong Sup Cha, 550 A.2d 791,793 (Pa. Sup. Ct. I988)("We note that while the 
pendency of a foreign action does not serve as a bar to an action brought in a Pennsylvania court, the 
court has the inherent, equitable power to stay the proceedings in the second suit during the 
pendency of the prior suit."); Simmons v. Superior Court in and for L.A. Cnty., 214 P.2d 844, 848-49 
(Cal. Ct. App. 1950) ("The fruits of the recognition of the rule of comity have been so beneficent 
when applied to courts of concurrent jurisdiction created by different sovereignties, as to justify the 
conclusion that it is not only a rule of comity, but one of necessity. ") (internal quotations omitted); 
Trustees of Princeton Univ. v. Trust Co. ofNJ., 127 A.2d 19 (N.J. I 956)(acknowledging the power to 
impose an anti-suit injunction to bar a litigant from prosecuting a suit pending in another state but 
noting that this power is generally limited to circumstances where it is necessary "to avoid the vexation 
and oppression incident to multiple litigation in different jurisdictions" or "to preserve the court's prior 
jurisdiction over a particular controversy and avoid the spectacle of an unseemly race resulting perhaps 
in conflicting judicial detenninations"); Duerr v. Wagner, 76 N .W.2d 505, 513-514 (Minn. 1956) 
("Although it has been held by some jurisdictions that a court cannot enjoin a nonresident party to a 



As a matter of comity. however, it is the custom for the court in which the later 
action is instituted to stay proceedings therein until the prior action is determined, 
or at least for a reasonable time. This custom has practically grown into a general 
rule that strongly urges the duty to do so upon the court in which the later action 
is instituted. Stated another way, it is generally appropriate for courts to apply the 
principle of comity where another court has exercised jurisdiction over the matter 
and where the states agree about the public policy at issue.44 

In Morris v. Estate of Morris, 2016 WL 6678988 at *1 (W. Va.) (memorandum), at the 

time of the decedent's death, he was living in a New Jersey health facility and, when he died. his 

will was admitted to probate in New Jersey. A couple of the decedent's beneficiaries then filed 

suit in West Virginia, seeking to have a court here exercise jurisdiction even though the matter 

was already pending in New Jersey. The defendants in the West Virginia action then moved to 

dismiss "pursuant to Rule 12(b )(2) and for reasons of comity;" the circuit court dismissed the 

West Virginia action, without prejudice; and this Court affirmed stating as follows: 

The circuit court also dismissed the complaint because the same claims are 
currently being litigated in New Jersey. This Court has previously determined that 
when there is litigation on the same subject between the same parties pending in 
another state, our courts should not consider the matter until the proceedings in 
the other state are resolved. For example, in Berger v. Berger, 177 W.Va. 58,350 
S.E.2d 685 (1986), the husband initiated divorce proceedings in the Circuit Court 
of Kanawha County after his wife filed for divorce in another state. Upon review, 
this Court found the circuit court had "erred by hearing this divorce because there 
was then pending a proceeding on exactly the same subject between the same 
parties in North Carolina." Id. at 60, 350 S.E.2d at 687. Similarly, the petitioners 
in the case at bar made the same claims regarding Ms. Matyas's alleged breach of 
her fiduciary duty in their counterclaim filed in the New Jersey action. Moreover, 
Mr. Morris's will has already been probated in New Jersey and one of the claims 
pending in the current New Jersey litigation is whether the will should have been 
probated in West Virginia. As such, a redundant proceeding in West Virginia 
would not be judicially economical and could produce contradictory results.45 

pending action from maintaining an action in another state, other jurisdictions, presenting the sounder 
vicw in our opinion. have recognized that injunctions restraining a party from maintaining such actions 
may be proper even though the party to be restrained is a nonresident."). 

44 In re State Farm Mut. Auto. Original Proceeding Ins. Co., 192 S.W.3d 897,901 (Tex. Ct. 
App. 2006) (citations omitted). 

45 Morris, supra at *5. 
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This same reasoning applies here where Linda Murray initiated this litigation over the 

administration of the Trust in Texas and the compulsory cause of action addressing 

distribution of the assets was previously filed in the Texas court; the wills of William Short 

and Phyllis Short, who created the Trust, were probated in the Texas Probate Court; the Estate 

of Deborah Cortez is located in Texas; Linda Murray submitted herself and the Trust to the 

Texas Court's jurisdiction in her cause of action; and the Trustee intervened to challenge the 

administration of the Estate of Deborah Cortez.46 As such, the proper forum for adjudication of 

the maters which are the subject of this litigation was the Travis County, Texas Probate Court 

and the Circuit Court's refusal to dismiss the West Virginia action violated principles of comity. 

C. 	 THE CIRCUIT COURT ERRED IN ASSERTING SUBJECT MATTER JURISDICTION WHERE A 

TEXAS COURT WAS ALREADY EXERCISING IN REM OR QUASI IN REM JURISDICTION OVER 

THE SUBJECT TRUST. 

The West Virginia litigation should have been dismissed due to lack of subject matter 

jurisdiction. The Texas Court was the first to exercise control of the Trust in an in rem or quasi 

in rem nature, giving the Texas Court exclusive subject matter jurisdiction and vesting the Texas 

Court with the exclusive right to hear and determine all controversies relating to the Trust. As 

such, the West Virginia Court was precluded from exercising any control over the Trust. 

It has long been a binding principle in federal and state courts that "the court first 

assuming jurisdiction over property may exercise that jurisdiction to the exclusion of other 

46 In its order of September 19,2017, entered after Petitioners had already filed a notice of appeal, 
the Circuit Court further excused its failure to defer to the Texas Probate Court by noting, "[A]lthough the 
Probate Court of Travis County, Texas, did, for a period of time, obtain jurisdiction over many of the 
individuals identified in the Complaint, the Probate Court's plenary power in that action has now expired, 
meaning it no longer has jurisdiction over said individuals" [App. at 003103] offering absolutely no 
explanation as to how the Texas Probate Court's jurisdiction has "expired." Indeed, a Texas probate court 
has continuing jurisdiction over the administration of an estate until final disposition and retains plenary 
power over its final judgments. Smalley v. Smalley, 436 S.W.3d 801 (Tex. Ct. App. 2014); see also In re 
Jacky, 506 S.W.3d 550 (Tex. Ct. App. 2016). 
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COurtS.,,47 The principle of exclusive jurisdiction applies with equal force "where suits are 

brought to marshal assets, administer trusts, or liquidate estates, and in suits of a similar nature 

where, to give effect to its jurisdiction, the court must control the property. ,,48 In order for the 

first court to control the property without interference and grant the relief requested, "[T]he 

jurisdiction of the [second] court must yield.,,49 According to the Supreme Court, such a 

doctrine is "necessary to the harmonious cooperation" oftribunals.5o 

This doctrine was expressed in terms most applicable to the present controversy in the 

Supreme Court's 1939 decision in Princess Lida. In that case, trustees of a fund in which Lida 

and her sons were beneficiaries brought an accounting action in the Pennsylvania Court of 

Common Pleas.51 One day later, Lida and one of her sons filed suit in federal court, seeking 

restoration of the trust corpus and removal of the trustees based on allegations of their 

mismanagement.52 The United States Supreme Court held that both actions were quasi in rem, 

involving the exercise of judicial authority over the same trust property, and, because the state 

court asserted jurisdiction first, the federal court lacked jurisdiction to hear the later-filed suit,53 

noting that that it was not necessary for the first court to actually seize the property to preclude 

other courts form adjudicating subsequently filed suits with the same res.54 

47 See Colo. River Water Conservation Dist. v. U.S., 424 U.S. 800, 818 (1976); Princess Lida of 
Thurn & Taxis v. Thompson, 305 U.S. 456, 466 (1936). 

48 Princess Lida, 305 U.S. at 466. 

49 1d. 

50Id. 

51 ld. 

521d. at 458-60. 

53 ld. at 465-68. 

541d. 
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The Princess Lida doctrine, also known as the prior exclusive jurisdiction doctrine, 

applies where (I) both the first and second litigations are in rem or quasi in rem,55 and (2) the 

relief sought requires that the second court exercise control over the property in dispute and such 

property is already under the control of the first court.56 A subsequent federal case that applied 

the Princess Lida doctrine is extremely similar to the situation on hand. 

In Barbiero v. Kaufman, 580 Fed. Appx. 107 (3d Cir. 2014), litigation involving a trust 

was before two different state courts centering on a dispute over real property in Pennsylvania 

being held in trust for over six-hundred (600) beneficiaries. The trustees initiated suit in Illinois 

to modify the terms of the trust and served three of the beneficiaries in Pennsylvania - one being 

Barbiero.57 Barbiero then filed suit in Pennsylvania against the trust to remove the trustees.58 

The trustees removed to federal court, and the federal court applied the Princess Lida doctrine 

holding that the Illinois Court had exclusive jurisdiction because it had in rem or quasi in rem 

jurisdiction and the Illinois litigation was filed first. 59 Thus, the Pennsylvania court sought to 

exercise control over the trust already under the control of the Illinois Court.60 The federal court 

ordered the dismissal of the second suit in Pennsylvania for lack of subject matter jurisdiction 

emphasizing that it was required to "cede jurisdiction to the previously filed and ongoing Illinois 

Action .... ,,61 The Third Circuit affirmed the lower court's decision holding that the Princess 

55 It has been noted that, "[A] suit that concerns or determines the ownership, control and 
administration of a trust and the powers, duties and liabilities of the trustees is either in rem or quasi in 
rem under Princess Lida." Barhiero v. Kaufman, No. 12-6869, 2013 U.S. Dist. LEXIS 106831 (E.D. Pa. 
July 30, 2013). 

56 Princess Lida, 305 U.S. at 466. 


57 Id. 


58Id. 


S9 1d. 


6° Id. 


61Id. at 110. 
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Lida doctrine required dismissal of the second-filed case because suits requiring courts to 

exercise control over the trust property are pending in two different courtS.62 

Courts in both West Virginia and Texas have recognized and applied this rule. For 

example, in Abney-Barnes Co. v. Davy-Pocahontas Coal Co., 83 W. Va 292, 98 S.E. 298, 303 

(1919), the Court stated as follows: 

[U]nderthe decisions ofthe United States Supreme Court and other federal courts, 
the rule recognized is that the court which first obtains rightful jurisdiction 
over the subject matter in a proceeding in rem to enforce prior liens will not be 
interfered with by any other court, including a court of bankruptcy. [ ... ] This 
holding does nothing more than reaffirm and approve the general, if not the 
universal, rule that concedes to the court which first regularly and lawfully 
acquiresjurisdiction of the subject matter and of the parties interested the right 
to proceed undisturbed to the final determination of the controversy involved. 
[ ...]63 

Similarly, in Smith v. Lanier, 998 S.W.2d 324, 331 (Tex. Ct. App. 1999), the same 

Court exercising jurisdiction over the Trust, wherein the same Judge presided, noted: 

[Shaffer v. Heitner, 433 U.S. 186,97 S. Ct. 2569 (1977)] recognizes the general 
rule that a state court maintains in rem jurisdiction over property located within 
the state that gives rise to the cause of action. In the instant cause, while it is 
true that the disputed property now resides in South Carolina, the cause of action 
before the Texas probate court involves property held in Texas during the 
marriage of two Texas residents, property that is subject to probate proceedings 
following the death in Texas of one of the residents.64 

The serious nature of properly resolving challenges to subject matter jurisdiction cannot 

be understated because any decree made by a court lacking jurisdiction is void.65 This Court has 

62 Id. at 112-113. 

63 Abney-Barnes, supra 83 W. Va. 292, 98 S.E. at 302-303. 

64 Smith, supra at 331 (holding that the Texas probate court acquired subject-matter jurisdiction 
before the application for probate of decedent's will in South Carolina and, thus, the Texas Court 
retained jurisdiction over the property). 

65 State ex reZ. TermNet Merchant Services, Inc. v. Jordan, 217 W. Va. 696, 700, 619 S.E.2d 209, 
213 (2005) (citing Syllabus Point 5, State ex rei. Hammond v. Worrell, 144 W. Va. 83, 106 S.E. 2d 521 
(1958) rev'd on other grounds, Patterson v. Patterson, 167 W. Va. 1,277 S.E.2d 709 (1981)). 
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also emphasized that "subject-matter jurisdiction may not be waived or conferred by consent and 

must exist as a matter of law for the court to act.,,66 Accordingly, "[l]ack of jurisdiction of the 

subject matter may be raised in any appropriate manner ... and at any time during the pendency 

of the suit or action.,,67 

Under Texas law, the Trustee, Linda Murray, invoked the exclusive in rem or quasi in 

rem jurisdiction of the Texas Court when she filed suit first in Travis County, Texas, alleging, as 

in Princess Lida, improper administration of the Trust and seeking to recover alleged assets of 

the Trust from Mr. Cortez.68 The Estate of Deborah Cortez subsequently intervened seeking to 

have the Texas Court make a determination of the proper owner of the Trust proceeds, terminate 

the Trust, and make a final distribution to the Estate of Deborah Cortez. 69 Over five (5) months 

after the intervention by the Estate of Deborah Cortez, Linda Murry filed a declaratory judgment 

action in West Virginia seeking to have the West Virginia Court make a detennination of the 

proper owner of the Trust proceeds, terminate the Trust, and make a final distribution to the 

66 State ex rei. Smith v. Thornsbury, 214 W. Va. 228, 233,588 S.E.2d 217, 222 (2003). 

67 McKinley v. Queen, 125 W. Va. 619, 25 S.E.2d 763, 766 (1943) (citation omitted); see also Syl. 
Pt. 3, Charleston Apartments Corp. v. Appalachian Elec. Power Co., 118 W. Va. 694, 192 S.E. 294 
(1937) ("Lack ofjurisdiction may be raised for the first time on appeal, when it appears on the face of the 
bill and proceedings, and it may be taken notice of by this court on its own motion."). 

68 [App. at 000081-000091]. The Circuit Court's reasoning that, "The fact that the Trustee filed a 
tort action in Texas ... does not mean that the Trustee specifically availed herself of a Texas forum for 
any aspect of the Trust's administration" [Id. at 0031 04J is not only unsupported by any legal authority, it 
makes no practical sense as when one avails themselves of a court's jurisdiction, one consents to that 
court's jurisdiction for purposes of any counterclaims. See The Fox Group, Inc. v. Cree, Inc., 749 
F.Supp.2d 410, 415 (E.D. Va. 2010)(Dow Coming's voluntary action of initiating litigation in the 
proposed transferee forum, seeking a determination of an issue arising out of the same transaction or 
occurrence as the subject matter of this action, constitutes consent to personal jurisdiction on any 
counterclaims Fox may bring in the S.D.N.Y. action."); Shurden v. Thomas, 134 So.2d 876, 878 (Fla. Ct. 
App. 1961 )("Save where the court is completely without jurisdiction of the subject matter, a party wi1\ be 
completely estopped to question the court's jurisdiction if he invokes it, as by instituting an action or 
filing a counter claim or bringing a cross action, or if he requests or consents that a particular court take 
jurisdiction, or accepts benefits resulting from the court's exercise ofjurisdiction."). 

69 [App. at 000092-000097]. 
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claimed beneficiaries who are the alleged siblings and siblings' descendants of William D. Short 

and Phyllis D. Short.7o The Estate of Deborah Cortez is not before the West Virginia Court. 

Both the West Virginia suit and the Texas suit concern or seek to determine the 

ownership, control, and administration of the Trust and the powers, duties, and liabilities of the 

Trustees, making both cases in rem or quasi in rem. Importantly, the relief sought by the 

Trustee, Linda Murray, in the West Virginia litigation required the Circuit Court to exercise 

control over property already under the jurisdiction of the Texas Court.71 

In the Circuit Court's order, it refused to apply Princess Lida reasoning as follows: 

First, the Trustee's claims in this action are not identical to the claims filed in 
Texas. The Trustee filed this action seeking "an order directing the distribution of 
the assets of the Trust to those persons determined by this Court to be entitled to 
receive the same in such proportions as may be determined by this Court to be 
proper and in conformity with the intent of the settlors of the Trust." In contrast, 
Mateo Cortez filed his intervention claims in Texas to obtain a declaration that 
Deborah Cortez was entitled to all of the Trust assets during her life, and an order 
directing the Trustee to distribute the remaining Trust assets to the Estate of 
Deborah Cortez. Mateo Cortez did not request that the Texas court determine the 
proper beneficiaries of the Trust in the event his declaratory claim failed. 72 

70 [App. at 000010-000033]. In other words, after the Estate of Deborah Cortez intervened in 
Linda Murray's Texas litigation to seek certain relief, Linda Murray filed a mirror action in West 
Virginia. Accordingly, the Circuit Court's reasoning is flawed in support of its refusal to either dismiss or 
stay the West Virginia action in favor of the Texas action that, "The fact that the Estates of William and 
Phyllis Short were probated in Texas, or that the Estate of Deborah Cortez is located in Texas, is entirely 
irrelevant because the Trust is not part of any of those Estates." [App. at 003104] Obviously, if both 
Linda Murray and the Estate of Deborah Cortez filed actions seeking to adjudicate whether the Estate is a 
beneficiary of the Trust, then the fact that the Trust arises from Texas estates is relevant. 

71 In another effort by Respondents to justify the Circuit Court's refusal to defer to the ongoing 
Texas proceedings, they included in an order, entered by the Circuit Court, a "verbal exchange between 
Judge Herman and Counsel" in which the Texas court merely said, "I'm not going order (sic) them to 
dismiss in West Virginia. You all can go to West Virginia and argue." [App. at 003104] This exchange, 
made only one month after Linda Murray filed suit in West Virginia is hardly indicative of whether the 
rights of Mr. Cortez and the Estate of Deborah Cortez should be vindicated to have their rights 
adjudicated in a forum of which Linda Murray had availed herself. 

72 [App. at 003015]. 
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Of course, there is nothing in the Princess Lida doctrine that requires the actions be identical, but 

even more importantly, an argument that an action seeking distribution of a Trust's assets to 

several beneficiaries is not substantially the same as an action seeking distribution of the Trust's 

assets to a single beneficiary speaks for itself. It also ignores the Texas court's directive that 

those many beneficiaries be made parties to the Texas litigation and its rejection of the 

objections of those beneficiaries to being made parties. 

Similarly, the Circuit Court's alternative justification is equally flawed: 

Second, Mateo Cortez's intervention claims in Texas are in personam only, and 
do not affect this Court's jurisdiction. Mateo Cortez filed his intervention claims 
in Texas to establish the Estate of Deborah Cortez's "right to participate in the res 
or as to [its] quantum of [its] interest in it," which falls under the rule set forth in 
Bradford and not the rule set forth in Princess Lida ofThurn & Taxis. The Texas 
court appears to be in agreement with this Court's conclusion, given its refusal to 
enjoin the Trustee from proceeding further with this action. Accordingly, even if 
the claims before this Court were identical to the claims filed in Texas, concurrent 
jurisdiction over those claims is proper until a judgment from one court operates 
as res judicata in the other.73 

Thus, as the Circuit Court itself acknowledged, the Estate of Deborah Cortez specifically 

asserted in a Texas court her "right to participate in the res or as to [its] quantum of [its] interest 

in it," which obviously indicates that the Texas litigation involved the res of the Trust. 

Moreover, the fact that the Texas court refused to enjoin Linda Murray from pursuit of her West 

Virginia action in the absence of a written motion to enjoin hardly resolves the issue of whether 

the Texas litigation constituted an in rem or quasi-in rem proceeding. Finally, the idea that two 

courts have "concurrent jurisdiction" over "claims" that are "identical" "until a judgment from 

one court operates as res judicata in the other" is perhaps all that needs to be said about how far 

Respondents led the Circuit Court astray as it has been noted: 

73 [App. at 003106] 
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If courts of different states have concurrent jurisdiction over the same parties and 
subject matter, the "principle of priority" may be applied as a matter of comity. 
Siegel v. Siegel, 575 So.2d 1267 (Fla. 1991) (approving the reasoning of 
Bedingfield v. Bedingfield, 417 So.2d 1047 (Fla. 3d DCA 1982), petition for 
review dismissed, 427 So.2d 736 (Fla. 1983)); Norris v. Norris, 573 So.2d 1085 
(Fla. 4th DCA 1991). The principle, which technically applies only to matters 
among courts within the same sovereignty, provides that the court first exercising 
jurisdiction acquires exclusive jurisdiction to proceed. Siegel, 575 So.2d at 1272, 
quoting from Bedingfield, 417 So.2d at 1050; see also 20 AmJur.2d Courts § 128 
(1965); 21 CJ.S. Courts § 224 (1990).74 

Any other rule would encourage litigants like Linda Murray to respond to being sued or 

countersued in another state to file a mirror suit in the courts of this State with a race to see 

which can cross the finish line, including exhausting their appellate rights, which Mr. Cortez and 

the Estate ofDeborah Cortez respectfully submit is inconsistent with this Court's precedents. 

D. THE CIRCUIT COURT ERRED IN ITS APPLICATION OF W. VA. CODE § 56-1-IA. 

The Circuit Court committed reversible error in denying a motion to dismiss based on the 

doctrine of/orum non conveniens as applied pursuant to West Virginia Code § 56-1-1a. 75 

Forum non conveniens provides additional legal authority under which the West Virginia 

Court should have declined to exercise jurisdiction and preside over issues that were pending in 

another state's court. The general principles of this doctrine dictate that West Virginia courts 

74 Merrill Lynch, Pierce, Fenner, and Smith, Inc. v. Ainsworth, 630 So.2d 1145 (Fla. Ct. App. 
1993); see also HR Technology, Inc. v. Imura Int'i U.S.A., Inc., 48 Kan. App. 2d 228, 234, 291 P.3d 484 
(2012) ("It has long been the rule in Kansas that the court of competent jurisdiction which first acquires 
jurisdiction retains it to the exclusion of any other court of concurrent jurisdiction. A court of coordinate 
jurisdiction should not interfere with pending proceedings underway in a sister court. The rule is 
applicable not only between courts within the same state, but also between ... state courts of different 
states.")(Citations omitted); Lagoons Point Land Co. v. Grendell, 2002 WL 1400549 at n.4 (Ohio Ct. 
App.) ("The jurisdictional priority rule states, '''(a)s between (state) courts of concurrent jurisdiction, the 
tribunal whose power is first invoked by the institution of proper proceedings acquires jurisdiction, to the 
exclusion of all other tribunals, to adjudicate upon the whole issue and to settle the rights of the 
parties. "")(Footnote and citations omitted); BOO-Flowers, Inc. v. Intercontinental Florist, Inc., 860 F. 
Supp. 128, 131 (S.D. N.Y. 1994) ("Where two courts have concurrent jurisdiction over an action 
involving the same parties and issues, courts will follow a 'first filed' rule whereby the court which first 
has possession of the action decides it."). 

75 [App. at 000462-000471]. 
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should recognize that it is not proper to file legal claims in West Virginia that are duplicative of 

litigation in another state's court, as it is not in the State's interest to allow parties currently 

intertwined in litigation in another state to file the same claims in this state in hopes of a different 

result. It is simply not convenient for the West Virginia courts to open their doors to cases 

pending in another state's court. In furtherance of this principle, W. Va. Code § 56-1-1 a states: 

In any civil action if a court of this State, upon a timely written motion of a party, 
finds that in the interest ofjustice and for the convenience ofthe parties a claim or 
action would be more properly heard in a forum outside this State, the court shall 
decline to exercise jurisdiction under the doctrine of forum non conveniens and 
shall stay or dismiss the claim or action, or dismiss any plaintiff: Provided, That 
the plaintiff's choice of a forum is entitled to great deference, but this preference 
may be diminished when the plaintiff is a nonresident and the cause of action did 
not arise in this State. 

While the statute gives great deference to the plaintiffs choice of forum, the deference 

afforded is diminished when the cause of action did not arise in West Virginia. As noted above, 

Linda Murray's original choice of forum was Travis County, Texas, where she previously 

brought claims regarding the administration of the Trust. As part of an intervention/counterclaim, 

Mr. Cortez filed claims challenging the distribution of the Trust proceeds. Linda Murray never 

challenged the jurisdiction of the Texas Court to hear these claims and, in fact, consented to the 

jurisdiction of the Texas Court over those claims when she sought affirmative relief in the form 

ofa summary judgment motion from the Texas Probate COurt.76 

Both the settlors of the Trust, and their sole heir passed away in Travis County, Texas. 

Moreover, in conjunction with her initial Complaint against Mr. Cortez, and others, in Travis 

County, Texas, related to the improper administration of the Trust, Linda Murray asserted: 

76 [App. at 000\37-000174 and 001329-001379]. 
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Jurisdiction is proper in this Court pursuant to Sections 31.002(b)(3) and (C),77 Texas 
Estates Code since this case involves issues as to the improper administration of an inter 
vivos trust created by William D. Short and Phyllis D. Short both deceased whose wills 
were probated in this Court and who have a dependent administration pending in this 
Court in Cause No. C-I-PB-13-000385 (Phyllis D. Short) and Cause No. C-I-PB-02
77046 (William D. Short). 

Venue is proper in Austin, Texas since the unauthorized payments were in Austin, Texas 
and drawn on a bank account located in Austin, Texas and the acts in furtherance of the 
Conspiracy and Theft Liability Act violations occurred in Austin, Travis County, Texas.78 

Thus, 	 as Linda Murray admits, the cause of action arose in Texas, as evidenced by her 

previously-filed civil action and, thus, the deference given to her choice of forum is diminished. 

In detennining whether to dismiss or stay proceedings pursuant to the doctrine of forum 

non conveniens, the trial court must consider and weigh the following factors: 

(1) 	 Whether an alternate forum exists in which the claim or action may be 
tried: 

(2) 	 Whether maintenance of the claim or action in the courts of this State 
would work a substantial injustice to the moving party: 

(3) 	 Whether the alternate forum, as a result of the submission of the parties or 
otherwise, can exercise jurisdiction over all the defendants properly joined 
to the plainti ff s claim; 

(4) 	 The state in which the plaintiff(s) reside; 

(5) 	 The state in which the cause of action accrued; 

(6) 	 Whether the balance of the private interests of the parties and the public 
interest of the state predominate in favor of the claim or action being 
brought in an alternate forum, which shall include consideration of the 
extent to which an injury or death resulted from acts or omissions that 
occurred in this state. Factors relevant to the private interests of the parties 
include, but are not limited to, the relative ease of access to sources of 
proof; availability of compulsory process for attendance of unwilling 
witnesses; the cost of obtaining attendance of willing witnesses; 
possibility of a view of the premises, if a view would be appropriate to the 

77 A claim under Sections 31.002(b)(3) and (c) is a matter relating to a probate proceeding. A 
probate proceeding's definition includes a matter or proceeding relating to a decedent's estate under 
Section 22.029, which is what Linda Murray pled. Section 32.005 gives exclusive jurisdiction to the 
Texas Probate Court for all probate proceedings. 

78 [App. at 000082-000083]. 
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action; and all other practical problems that make trial of a case easy, 
expeditious and inexpensive. Factors relevant to the public interest of the 
state include, but are not limited to, the administrative difficulties flowing 
from court congestion; the interest in having localized controversies 
decided within the state; the avoidance of unnecessary problems in 
conflict of laws, or in the application of foreign law; and the unfairness of 
burdening citizens in an unrelated forum with jury duty; 

(7) 	 Whether not granting the stay or dismissal would result in unreasonable 
duplication or proliferation of litigation; and 

(8) 	 Whether the alternate forum provides a remedy.79 

To make the ultimate determination whether to grant the motion to dismiss under this 

statute, the court must consider all eight enumerated factors. 8o "In all decisions on motions made 

pursuant to W. Va. Code § 56-1-la (Supp. 2010), courts must state findings of fact and 

conclusions of law as to each of the eight factors listed for consideration under subsection (a) of 

that statute.,,81 An analysis of each of these factors demonstrates that the trial court erred in 

denying the motion to dismiss or stay for/orum non conveniens. 

1. Whether an alternate forum exists. 


This factor weighs heavily in favor of dismissal of the West Virginia litigation: "Under 


West Virginia Code § 56-l-la (Supp. 2010), dismissal of a claim or action on the basis of 

forum non conveniens presupposes at least two forums in which the defendant is amenable 

to process; the statute furnishes criteria for choice between them. In the event that the 

defendant is not amenable to process in any alternate forum, dismissal of a claim or action 

under this statute would constitute error.,,82 In other words, "[a]t the outset of any forum non 

conveniens inquiry, the court must determine whether there exists an alternative forum. 

79 W. Va. Code § 56-6-1a(a)(I)-(8). 


80 State ex reI. Mylan, Inc. v. Zakaib, 227 W. Va. 641, 649, 713 S.E.2d. 356, 364 (2011). 


81Id. at Syl. Pt. 6. 


82 Id. at Syl. Pt. 3; see also Piper Aircraft Co. v. Reyno, 454 U.S. 235, 254, n.22 (1981). 


http:remedy.79


Ordinarily, this requirement will be satisfied when the defendant is 'amendable to process' in the 

other jurisdiction."g3 

Mr. Cortez and the Estate of Deborah Cortez are amenable to process in the other 

jurisdiction as they already submitted to the jurisdiction of the Texas Probate COurt. 84 Linda 

Murray also submitted herself to the Texas Court's jurisdiction because she has not challenged its 

jurisdiction to preside over the Trust or its assets or the Estate of Deborah Cortez's compulsory 

claim.8s It is also important to note that the Texas Court has stated publicly that it has 

jurisdiction over all potential continent beneficiaries. 86 Furthermore, Texas law provides the 

vehicle to adjudicate distribution of the Trust assets.87 Therefore, Texas stands as the forum in 

which this claim should be adjudicated. 

2. 	 Whether maintenance of the claim or action in the courts of this State 
would work a substantial injustice to the moving party. 

Linda Murray filed a claim in the Texas Probate Court, challenging the administration of 

the Trust and submitting to that Court's jurisdiction.g8 Subsequently, Mr. Cortez, intervened and, 

on behalf of the Estate, filed a compulsory counterclaim to address distribution of the Trust 

assets.89 As stated throughout, neither Linda Murray, nor the alleged contingent beneficiaries 

appearing by "Special Appearance" have challenged the Texas Court's jurisdiction over the Trust 

83 Piper Aircraft Co. v. Reyno, 454 U.S. 235, 254 n.22 (1981). 

84 [App. at 001291-001296]. 

85 [App. at 000081-000091, 000137-000174, and 001329-001379]. 

86 [App. at 000756-000757]. 

87 Tex. Civ. Prac. & Rem. Code § 37.001-37.011 (Texas Declaratory Judgment Act). 

88 [App. at 000081-000091]. 

89 [App. at 000092-000097]. 
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and its assets.90 Extensive discovery was exchanged regarding Mr. Cortez's income, as well as 

Linda Murray's knowledge of the Trust, her activities with respect to the Trust, and her claims 

under the Trust. Thus, the Circuit Court erred by allowing the duplicative case to proceed in 

West Virginia, as Mr. Cortez's efforts were forced to be duplicated and he unnecessarily incurred 

additional costs of litigating separate cases in two jurisdictions based on the same common 

nucleus of operative facts. Furthennore, there is a potential for inconsistent judgments in both 

forums. As such, the West Virginia Court's exercise of jurisdiction over Linda Murry's 

duplicative civil action created a substantial injustice to Mr. Cortez. 

3. 	 Whether the alternate forum, as a result of the submission of the 
parties or otherwise, can exercise jurisdiction over all the defendants 
properly joined to the plaintiffs claim. 

This factor also weighs entirely in favor of Mateo COJ1ez. The Texas Court is already 

exercising jurisdiction over these matters. Linda Murray submitted the Trust to the jurisdiction 

of the Texas Probate Court and specifically asserted that jurisdiction was proper in the Texas 

Court for these matters pursuant to Texas law.91 Mr. Cortez, on behalf of the Estate, filed a 

compulsory counterclaim seeking distribution of the Trust Funds.92 Additionally, the Texas 

Court 	can exercise jurisdiction over the additional co-defendants in the West Virginia action. 

In fact, neither the Trustee, nor any of the contingent beneficiaries making a "Special 

Appearance" have questioned the Texas Court's jurisdiction over the Trust or its assets.93 The 

90 [App. at 001206-001211 and 001593-001637]. In fact, Linda Murray purposefully availed 
herself of the Texas Court's jurisdiction by filing a motion for summary judgment on November 17,2015, 
and an amended motion for summary judgment on January 8, 2016, seeking to have the Texas Court 
make a determination regarding the distribution of the Trust assets under the Estate's declaratory 
judgment claim [App. at 000137-000174 and 001329-001379]. 

91 [App. at 000082]. 

92 [App. at 000092-000097]. 

93 [App. at 001206-001211 and 001593-001637]. 
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Texas Court issued a TRO ordering Linda Murray to cease distribution of any Trust funds. 94 

The Texas Court additionally instructed all potential beneficiaries to be joined in the Texas 

litigation. As such, because the Texas Court is already exercising its jurisdiction over the 

Trust, its assets, and their distribution, this factor weighs entirely in favor ofMr. Cortez. 

4. The state in which the Plaintiff(s) reside. 

Linda Murray is a resident of West Virginia. However, it is important to note that the 

original Plaintiff/Petitioner that filed the first declaratory judgment action in Texas is the Estate 

of Deborah Cortez, which is being probated in Texas. Further, Linda Murray has initiated other 

actions relating to the assets of the Trust in Texas. Thus, when considering all eight factors as 

a whole, the Circuit Court erred in allowing this matter to proceed in West Virginia. 

5. The state in which the cause of action accrued. 

As stated throughout, Linda Murray initiated this litigation over the administration of 

the Trust in Texas.95 Mr. Cortez previously filed a compulsory cause of action in the Texas 

Probate Court on behalf of the Estate of Deborah Cortez addressing distribution of the 

assets.96 The wills of William Short and Phyllis Short, who created the Trust, were probated in 

the Texas Probate Court. The Estate of Deborah Cortez is located in Texas. There are (or 

were at the time the Estate's declaratory judgment action was filed in Texas) claims to Trust 

assets pending in bankruptcy proceedings in Texas.97 The Trustee and the Estate of Deborah 

Cortez are already litigating in Texas to determine who is entitled to a distribution of the Trust 

94 [App. at 000180-000182]. 


95 [App. at 000081-000091]. 


96 [App. at 000092-000097]. 


97 [App. at 000028-000029]. 
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assets and Linda Murray submitted herself to the Texas Court's jmisdiction in her cause of 

action challenging the administration of the Trust, Mr. Cortez's compulsory action to 

adjudicate the distribution of Trust assets was filed in Texas, and Linda Murray intervened to 

challenge the administration of the Estate of Deborah Cortez.98 As such, the cause of action 

clearly accrued in Texas. 

6. 	 Whether the balance of the private interests of the parties and the 
public interest of the State predominate in favor of the claim or 
action being brought in an alternate forum, which shall include 
consideration of the extent to which an injury or death resulted from 
acts or omissions that occurred in this State. 

In weighing the private interests of the pm1ies, the relevant factors include, but are not 

limited 	to "[t]he relative ease of access to sources of proof; availability of compulsory process 

for attendance of unwilling witnesses; the cost of obtaining attendance of willing witnesses; 

possibility of a view of the premises, if a view would be appropriate to the action; and all 

other practical problems that make trial of a case easy, expeditious and inexpensive.,,99 

As stated above, this cause of action accrued in Texas where Ms. Murray initially 

challenged the administration of the Trust. TI1e Texas Court has overseen a majority of the 

litigation and substantial discovery was conducted. Thus, access to documents and important 

witnesses will be more convenient and less costly to all parties through the Texas litigation. 

Moreover, there are no allegations that any acts or omissions occurred in West Virginia. 

The pertinent factors relevant to the public interest of the state include, but are not 

limited to "[t]he administrative difficulties flowing from court congestion; the interest in 

having localized controversies decided within the State; the avoidance of unnecessary 

98 [App. at 000081-000091 and 000092-000097]. 


99 W Va. Code § 56-1-1a(a)(6). 
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problems in conflict of laws, or in the application of foreign law~ and the unfairness of 

burdening citizens in an unrelated forum with jury duty."\O() There is no public interest in a 

West Virginia court andjury being called upon to resolve a claim currently pending in the Texas 

courts. The cause of action accrued in Texas. The State of Texas has indicated its strong 

interest in continuing to preside over the matters by affinnatively stating Linda Murray acted 

inappropriately by filing a duplicative lawsuit in West Virginia while the Texas Court clearly 

had jurisdiction. 101 Moreover. by permitting this lawsuit to proceed. the Circuit Court has 

invited a flood of opportunistic litigation by plaintiffs from other jurisdictions, clogging 

West Virginia's already over-extended courts with cases involving duplicative litigation. 

7. 	 Whether not granting the stay or dismissal would result in 
unreasonable duplication or proliferation of litigation. 

Linda Murray's original challenge to the administration of the Trust was filed in Texas 

over eighteen (18) months prior to her initiation of the West Virginia litigation. Since that 

time. a compulsory claim was filed to detemline who is entitled to the Trust assets and 

significant discovery was conducted. Additionally. the Texas Court instructed the Estate of 

Deborah Cortez to bring in all the contingent beneficiaries to protect their interests, if any. 

Several made a "Special Appearance." On September 28,2016, the Probate Court of Travis 

County, Texas entered an Order denying the contingent beneficiaries "Special Appearance," 

thereby exercising jurisdiction over the parties and the Trust. 102 As such, the Texas Court ruled 

that it had jurisdiction over all of the interested parties, including the Estate of Deborah Cortez, 

which was not a party in the West Virginia litigation, and various charitable organizations that 

100 Id. 

101 [App. at 000180-000182 and 000756-000757]. 


102 [App. at 000756-000757]. 




were not a party in the West Virginia litigation. lo3 The Circuit Court's etTOneous decision to 

allow this matter to proceed in West Virginia is resulting in the duplication and proliferation of 

litigation. 

8. Whether the alternate forum provides a remedy. 

Texas law provides a remedy for Linda Murray, as well as the other potential 

beneficiaries. Texas provides a method for declaratory judgment for determination of the 

distribution of Trust assets pursuant to the Texas Declaratory Judgment Act. 104 Additionally, 

Linda Murray's likelihood of recovery in Texas should not be considered because an "action 

may be dismissed upon/orum non conveniens even if the plaintiff has a lesser likelihood of 

recovery in the other forum.,,105 Rather, the only consideration should be that Texas provides 

a vehicle through which Linda Murray is able to obtain the remedy she seeks. Texas clearly 

provides such remedy through its Declaratory Judgment Act. 

Forum non conveniens clearly applies herein because: (1) an alternate forum existed as 

the claims were previously pending there; (2) filing the second action in West Virginia works a 

substantial injustice to the party that filed the first suit in another state; (3) the alternate forum 

is exercising its jurisdiction over the first suit; (4) the private interest of not forcing litigants 

to litigate in two states courts, the public interest of not clogging West Virginia's Courts with 

duplicative litigation as well as the possibility of serious issues in the conflicts of laws and 

judgments are all factors that weigh in favor of declining to preside over issues that are pending 

III another state's court: (5) presiding over issues pending in another state's courts 

103 [App. at 000756-000757]. 


104 See Tex. Civ. Prac. & Rem. Code § 37.001-37.011. 


105 Piper Aircrajt, supra at 250. 




unquestionably results in unreasonable duplication or proliferation of litigation; and (6) the 

alternate forum provides a remedy. 

E. 	 THE CIRCUIT COURT ERRED IN GRANTING SUMMARY JUDGMENT AND DENYING A 

MOTION TO ALTER OR AMEND WHERE (A) NO DISCOVERY WAS UNDERTAKEN 

REGARDING THE TRUST SETTLORS' INTENT; (8) THE MOVING PARTY SOUGHT NO RELIEF 

AGAINST PETITIONER; AND (C) IT MISINTERPRETED THE TRIJST. 

1. 	 The judgment was issued without any discovery in the West Virginia 
action as to the true intent of the settlors of the Trust. 

Summary judgment is appropriate only after the opposing party has had "adequate time 

for discovery.,,106 Thus, this Court has reversed summary judgment when adequate time for 

discovery was not afforded to the party opposing the motion. 107 As of the date the Circuit Court 

entered judgment, no discovery had been conducted in the West Virginia litigation. IDS Thus, Mr. 

Cortez had no opportunity to discover information essential to oppose the motion for partial 

summary judgment, and the Circuit Court erred by awarding it. 

2. 	 The motion for summary judgment was sought by Respondent Connie 
Lou Keith Barry, who has sought no relief against Mr. Cortez upon 
which summary judgment could be predicated. 

Under the Rules of Civil Procedure, a party seeking to recover upon a claim may move 

for summary judgment in his or her favor, or a party against whom a claim is sought may move 

106 Williams v. Precision Coil, Inc., 194 w. Va. 52, 61, 459 S.E.2d 329, 338 (1995) (citation 
omitted); Bd. ofEduc. v. Van Buren & Firestone, Arch, Inc., 165 W. Va. 140, 144,267 S.E. 2d 440,443 
(1980). 

107 See, e.g., Truman v. Farmers & Merchants Bank, 180 W. Va. 133,375 S.E.2d 765 (1988) 
(holding summary judgment was premature where facts relevant to a motion for summary judgment need 
to be developed by further discovery); Price v. Bennett, 171 W. Va. 12, 13, 297 S.E.2d 211, 212 (1982) 
(liThe Court erred in failing to permit Price to develop facts about whether Bennett should be held liable 
for H-B Contractor's breach of contract by piercing its corporate veil. The summary judgment is reversed 
and the cause remanded to Randolph County Circuit Court."); Bd. of Educ., supra at 144,267 S.E.2d at 
443 (holding that the circuit court had acted too precipitously and reversing the summary judgment order 
where the trial court had granted summary judgment while discovery was being pursued by the plaintiff). 

108 [App. at 000568-000569] 



for summary judgment in his or her favor. 109 Here, Respondent Barry, who was a co-defendant, 

does not fall into either one of these categories. Ms. Barry made no claim for relief against Mr. 

Cortez, nor did Mr. Cortez make a claim for relief against Ms. Barry. The only claims asserted 

in the West Virginia litigation were claims made by the Trustee, Linda Murray, against both Mr. 

Cortez and Ms. Barry, and others. I to Ms. Barry did not attempt to obtain summary judgment, 

whether in whole or in part, with respect to the claims made by Linda Murray against her. In 

other words, Mr. Cortez and Ms. Barry were co-defendants with no claims against each other 

pending before the Circuit Court. Thus, the Circuit Court erred in granting Ms. Barry's motion 

for partial summary judgment. 

3. 	 The Order granting judgment against Mr. Cortez misinterprets the 
Trust. 

a. 	 Article VIII, Subsection C is not reached because the 
condition stated for distribution under Subsection C is 
unmet. 

Florida law holds that "in the absence of an effective residuary clause, a void legacy 

passes by intestacy to a decedent's heirs at law. ,,J II West Virginia law similarly provides, 

"Unless a contrary intention shall appear by the will, such [ ...] estate [...] as shall be 

comprised in any devise or bequest in such will, which devise or bequest shallfail or be void, 

or be otherwise incapable of taking effect, shall, if the estate be real estate, be included in the 

residuary devise, or, if the estate be personal estate, in the residuary bequest, if any residuary 

devise or bequest be contained in such will, and, in the absence of such residuary devise or 

109 W. Va. R. Civ. P. 56(a) and (b). 


lID [App. at 000010-000031]. 


III In re Guess' Estate, 213 So.2d 638, 640 (Fla. Dist. Ct. App. 1968). 




bequest, shall pass as in case of intestacy. "ll2 Relying upon this statute, this Court has held 

that, when distribution of an estate is contingent upon a specific condition and that condition 

is unmet, the bequest fails, and the estate passes by intestacy.113 

Article VIII of the Trust controls the "Final Disposition" of the Trust assets upon 

the surviving settlor's death. 114 Subsection A.I makes specific cash distributions to 

charities. I IS Subsection A.2 calls for a $50,000 cash distribution to Deborah Cortez, "if our 

daughter, DEBORAH A. CORTEZ is living and legally competent" upon the death of her 

second parent, which Deborah received. I 16 The next sentence in Subsection A.2 states that: 

"IfDeborah is not then living or is not legally competent, then this [$50K] gift shall lapse 

and the remainder ofthe trust estate shall be administered as provided below." 117 

The immediately following Subsection B provides for a continuing trust for Deborah 

"[i]four daughter, Deborah A. Cortez is living on the date of the death of the second one of us 

to die.,,118 Thereafter Subsection C, "Alternate Distribution," provides that "[i]f any assets of 

the trust remain undistributed upon Deborah's death, or if she fails to survive us," the 

112 W. Va. Code § 41-3-4 (emphasis supplied). 

113 [d. In Crowe v. Crowe, 2012 WL 3055687 *6-8 CW. Va. May 10,2012) (memorandum), the 
testator had provided for distribution of the estate only upon the occurrence of two conditions and 
had failed to provide for distribution of his assets in the event that neither condition was met. The 
Court, reasoning that neither condition for distribution was met, held that the distribution provided for 
in the will could not to be applied, and, therefore, the bequest failed and the property passed through 
the laws of intestacy 

114 [App. at 000112-000113]. 

115 Id. 

116 [d. 

117 Id. (emphasis supplied). 

118 [d. 




remainder of the Trust was to be distributed to the Shorts' heirs at law.,,119 The immediately 

following Subsection D, "Postponement of Possession," provides that, if any beneficiary is 

under the age of thirty-five (35) years at the time he or she becomes entitled to distribution, 

his or her share shall be maintained in a continuing trust and administered as provided for in 

that subsection.12o 

However, pursuant to Subsection A.2, none of the successive administrative steps, 

Subsection B, C, and D, are to be taken unless Deborah was either deceased or incompetent at 

the time of her second parent's death: "[i]f Deborah is not then living or is not legally competent 

... the remainder of the trust estate shall be administered as provided below."12l In other 

words, if Deborah Cortez were alive and competent at the time of her second parent's death, no 

"continuing trust for Deborah" would be created under Subsection B to govern distribution to 

Deborah during her lifetime, no "alternate distribution" under Subsection C would be triggered 

to dispose of any assets remaining after such lifetime distribution to an incompetent Deborah, 

and no "postponement of possession" would occur for beneficiaries who are under the age of 

thirty-five (35) at the time they are entitled to distribution. 122 

It is undisputed that Deborah Cortez was both living and competent upon her second 

parent's death. Therefore, just like in Crowe, the condition stated for distribution, i.e., that 

Deborah Cortez be dead or incompetent, is unmet, and, thus, Subsections B, C, and D, which 

are contingent on such condition, are not app\ icable. Further, because, just like in Crowe. there is 

119 [d. 


120 [d. 


121 [d. (emphasis supplied). 


122/d. 



no provision made for the disposition ofthe assets in the event that the condition is unmet, i.e., that 

Deborah Cortez was both living and competent upon her second parent's death, the Trust fails to 

dispose of the entire estate. 

It is important to note that Phyllis Short had a will, which would ordinarily be 

applied to the undisposed Trust assets. But the will both incorporates the Trust and directs the 

executor to devise the residuary estate to the successor Trustee to be managed and distributed 

under its terms. Thus, the will also fails to dispose of the entire estate of Phyllis Short. 

In sum, the only condition stated in the Trust for final distribution, i.e., that Deborah 

Cortez be dead or incompetent at the time of the death of her parents, is unmet, and neither the 

Trust nor Phyllis Short's will disposes of the remaining estate. There is no dispute that 

Deborah Cortez was the only descendant and sale heir of Phyllis Short and, thus, she was 

entitled to the Trust property through intestate succession, which then passed to her Estate. 

b. 	 Even under the interpretation of the Trust in the Circuit Court's 
order, the Circuit Court committed an error of law with respect to 
interpretation of Florida law as to distribution. 

Trust Article VIll, Section C entitled "Alternate Distribution" provides: "If any assets of 

the trust remain undistributed upon Deborah's death, or if she fails to survive us, the remainder 

of the trust estate shall be distributed as follows: 1. One-half (112) to the heirs at law of William 

D. Short; and (2) One-half (1/2) to the heirs at law of Phyllis D. Short.,,123 The Trust, Article 

XL Section P, sets Florida as the situs of the Trust with all matters pertaining to the Trust 

governed by Florida Jaw. 124 Florida's Trust Code defines "heirs at law" as "those persons, 

123 [App. at 000113] (emphasis supplied). 

124 Jd. 



including the surviving spouse, who are entitled under the statutes of intestate succession to the 

property of a decedent:,125 Thus, if there is a surviving spouse, then the surviving spouse is 

entitled to the entire estate if there are no descendants or all of the descendants are those of the 

surviving spouse. 126 If there is no surviving spouse, then the estate passes to the descendants of 

the decedent. 127 Furthennore, an heir's right is vested at the time of the death of the decedent. 128 

At the time of William Short's death, he was survived by both a surviving spouse, Phyllis 

Short, and a child, Deborah Cortez. Because Deborah Cortez was the child of both the decedent 

and the surviving spouse, Phyllis Short would have been entitled to the entire estate under 

intestate succession after William Short's death. Therefore, Mrs. Short was the sole heir of 

William Short and her right vested on the date of his death as she survived him. At the time of 

Phyllis Short's death, she was not survived by a surviving spouse, but only a child, Deborah 

Cortez. Deborah Cortez would have been entitled to the entire estate under Florida's intestate 

succession statute and, therefore, she is the sole heir, and her right vested on the date of Phyllis 

Short's death. Under Florida law, Deborah Cortez was the vested "heir-at-law." 

There are no limiting provisions in the Trust language as to Deborah Cortez not being 

considered an heir at law of either parent, nor is there a limiting provision as to Phyllis Short not 

being considered as an heir at law of Mr. Short. At the time of Mr. and Mrs. Shorts' death, 

Deborah Cortez was their only heir at law. Under the clear and unambiguous language of the 

Trust, Deborah Cortez's death does not create new heirs at law that did not previously exist as 

125 Fla. Stat. § 731.201(20). 


126 Id at § 732.120. 


127 Td § 2 0
11.at 73.13. 


128 I d. at § 732.10 I. 




this right was vested when her parents, Mr. and Mrs. Short, died. 

If it was the intent of the Shorts to exclude Deborah Cortez from being an heir under this 

provision, the Shorts could have included limiting language such as "living" heirs at law, but 

they did not do SO.129 Accordingly, the Circuit Court erred in granting summary judgment 

because Deborah Cortez was the Shorts' only heir and her Estate - and not the Shorts' distant 

relatives - is entitled to the Trust proceeds. l3o 

F. 	 THE CiRCUIT COURT ERRED BY DENYING THE ESTATE OF DEBORAH CORTEZ'S 

MOTION TO INTERVENE WHERE IT WAS ADJUDICATING THE RIGHTS OF THE ESTATE 

WITHOUT AFFORDING IT DUE PROCESS. 

The Texas Court's ruling that it has personal jurisdiction over all of the parties in interest, 

including the Estate of Deborah Cortez, provided the jurisdiction in which the interests of all 

parties would be adjudicated. Deborah Cortez was the only named beneficiary to the Trust. 

Even though the Estate of Deborah Cortez filed its Petition seeking declaratory judgment in the 

State of Texas, the Trustee has never named the Estate of Deborah Cortez as a party in this 

litigation. Deborah Cortez became the heir at law to her parents when Phyllis D. Short died. Her 

rights vested at that time under Florida law. 

As such, the Trustee, Linda Murray, failed to join an indispensable party for the 

adjudication of the matters before the West Virginia Court. As stated in more detail above, the 

Estate of Deborah Cortez is indispensable to the West Virginia litigation. According to this 

Court, a party becomes indispensable if it has an interest relating to the subject of the action and 

129 [App. at 000109-000122]. 

130 This Court will notice that the Circuit Court's analysis of the Trust provisions is devoid of any 
legal authority to support it. [App. at 003107 - 003108] Instead, it merely adopted the cursory and 
unsupported analysis of the Respondents in an order tendered by their counsel. ld. With respect to its 
reference to a Texas Probate Court ruling, the Circuit Court's order fails to acknowledge that such ruling, 
including the imposition of sanctions, is currently the subject of an appeal, which if successful will result 
in conflicting rulings between a West Virginia court and a Texas court over the same subject matter. ld. 



is so situated that the disposition of the action in its absence may, as a practical matter, impair or 

impede its ability to protect that interest. 13 ! 

The Estate of Deborah Cortez is a party in interest and Deborah Cortez is the only named 

beneficiary of the Trust at issue. The Estate was never joined to this litigation in West Virginia 

and, thus, its ability to protect its interest was impaired, and its due process rights were violated. 

"Rule 19( a) of the West Virginia Rule of Civil Procedure requires two general inquiries 

for joinder of a person who is subject to service of process. First, is his presence necessary to 

give complete relief to those already parties? Second, does he have a claim that, if he is not 

joined, will be impaired or will his nonjoinder result in subjecting the existing parties to a 

substantial risk of multiple or inconsistent obligations? If the absent person meets the foregoing 

test, his joinder is required.,,131 Furthermore, "[g]enerally, all persons who are materially 

interested in the subject-matter involved in a suit, and who will be affected by the result of the 

proceedings, should be made parties thereto, and when the attention of the court is called to the 

absence of any such interested persons, it should see that they are made parties before entering a 

decree affecting their interests." 133 

"If the absent person meets the foregoing test, his joinder is required. However, in the 

event that the absent person cannot be joined, the suit should be dismissed only if the court 

concludes that the 19(b) criteria cannot be met.,,134 

Rule 19(b) of the West Virginia Rule of Civil Procedure states: 

If a person as described in subdivision (a)( 1 )-(2) hereof cannot be made a 
party, the court shall detennine whether in equity and good conscience the 

131 SyJ. pt. 2, State ex reI. One-Gateway, supra. 


132 State ex rei. One-Gateway, supra at 735,542 S.E.2d at 898. 

133 Jd. 


134 Wachter v. Dostert, 172 W. Va. 93, 96,303 S.E.2d 731, 735 (1983). 




action should proceed among the parties before it, or should be dismissed, 
the absent person being thus regarded as indispensable. The factors to be 
considered by the court include: first, to what extent a judgment rendered 
in the person's absence might be prejudicial to the person or those already 
parties; second, the extent to which, by protective provisions in the 
judgment, by the shaping of relief, or other measures, the prejudice can be 
lessened or avoided; third, whether a judgment rendered in the person's 
absence will be adequate; fourth, whether the plaintiff will have an 
adequate remedy if the action is dismissed for nonj oinder. 135 

The Circuit Court's judgment rendered in the absence of all necessary parties was 

inadequate as it did not and could not address the rights of the Estate of Deborah Cortez. 

Moreover, the Texas Court ruled that it has jurisdiction over all necessary parties, including the 

Estate of Deborah Cortez. Thus, the Trustee, Linda Murray, is afforded with an adequate 

remedy in that the matter that can be fully adjudicated and decided with all parties involved in 

Texas. Clearly, all necessary parties to adjudicate these issues are under the jurisdiction of the 

Texas Court, whereas the Estate of Deborah Cortez is not a party or under the jurisdiction of the 

West Virginia Court. 

The Circuit Court's reasoning that because "Mateo Cortez was the sale heir and 

beneficiary of the Estate of Deborah Cortez,,136 the Estate is not prejudiced is fatally flawed 

because an Estate is an entity separate from even its sole beneficiaries,137 against and by which 

claims can be asserted. Similarly, the fact that "Mateo Cortez's personal counsel also represents 

135 R. Civ. P. 19(b). 

136 [App. at 003126) 

137 Manufacturers Hanover Trust Co. v. U.S., 410 F.2d 767 (Ct. CI. 1969) ("The argument that 
the two estates merged and must be regarded as one because Mr. Wood, as the residuary legatee, was the 
sole beneficiary of Mrs. Wood's estate, ignores the concept that each decedent's estate is a separate entity, 
as well as the distinction which the courts have made in tax cases between the estate of a decedent and the 
ultimate legatees. Y.MC.A. ofColumbus, Ohio v. Davis, 264 U.S. 47,44 S. Ct. 291, 68 L.Ed. 558 (1924); 
Continental Illinois Nat'/ Bank and Trust Co. ofChicago v. United States, 403 F.2d 721, 185 Ct.CI. 642 
(1968), cert. denied, 394 U.S. 973, 89 S. Ct. 1456,22 L.Ed.2d 752 (Apr. 22, 1969). See also Brewster v. 
Gage, 280 U.S. 327, 334, 50 S. Ct. 115, 74 L. Ed. 457 (1930), in which the Supreme Court declared that 
upon the death of a decedent, a legatee has no title or right to any particular personal property except the 
right to a distributive share of what remains after proper administration."). 



him in his capacity as the Personal Representative of the Estate of Deborah Cortez,,,138 again, is 

of no consequence as Mr. Cortez and the Estate are separate entities. Moreover, the Circuit 

Court's rationale that the motion to intervene by the Estate of Deborah Cortez was untimely 

because it was filed following an award of partial summary judgment against Mr. Cortez is 

flawed where it was such award which triggered the right of the Estate to intervene and where 

courts have recognized that even post-judgment motions to intervene may not be timely and 

should be granted,139 particularly when as the Circuit Court's order acknowledges, it was raised 

on September 29, 2016,140 almost a year before the Circuit Court eventually entered the orders 

that are the subj ect of this appeal. 

The fact that the Circuit Court acknowledged that the Texas Probate Court had exercised 

jurisdiction over both Mr. Cortez and the Estate of Deborah Cortez and that there were other 

issues to be litigated in Texas, which the Circuit Court interpreted as supporting the denial of the 

Estate's motion to intervene,141 should have militated in favor of rather than against intervention. 

The Circuit Court's reasoning that the Estate of Deborah Cortez "does not have an 

interest in the property which is the subject of this action" also makes no sense as it concurrently 

acknowledged that (1) "This action seeks to determine the proper distribution of the Trust assets 

which remained after the death of Deborah Cortez," which would have included her Estate; (2) 

"[A]s this Court and the Probate Court of Travis County, Texas have already ruled, Mateo 

138 [App. at 003126] 

139 See, e.g., Bank ofAmerica Nat. Trust and Sav. Ass'n v. Hotel Rittenhouse Associates, 844 F.2d 
1050 (3 rd Cir. 1988) (post-judgment motion to intervene was not untimely and should have been 
considered on its merits); see also Moore v. Leisure Pool Service, Inc., 412 So.2d 392 (Fla. Ct. App. 
1982) (motion to dismiss for failure to join indispensable party was erroneously denied as untimely even 
though it was not filed unti I the day of trial). 

140 [App. at 003129]. 
141 Id 



Cortez and the Estate of Deborah Cortez do not have an interest in the assets of the Trust," which 

references the Circuit Court's adjudication of the Estate's rights as a non-party and a Texas 

decision that is the subject of a pending appeal; 142 (3) "This Court has already ruled that Deborah 

Cortez's interest in the Trust ... ," which again references the Circuit Court's adjudication of the 

Estate's rights even though the Estate is a non-party; (4) "[T]he proposed intervenor complaint 

nonetheless alleges that the Estate of Deborah Cortez has an interest in the Trust ... This Court 

disagrees," again illustrating that the Circuit Court has adjudicated the rights of the Estate a non

party; and (5) "[T]he Court finds that the applicant was adequately represented by Mateo Cortez, 

who is the administrator and sole heir of the Estate of Deborah Cortez," again ignoring the 

distinction between Mr. Cortez and the Estate as separate entities. 

Plainly, the Estate of Deborah Cortez exists as an entity separate and distinct from Mr. 

Cortez and adjudicating its rights, which clearly has occurred, constituted a violation of the 

Estate's right to due process. As this Court observed in Bane v. Whitman Land Resources, 180 

W. Va. 257, 259-260, 376 S.E.2d 151, 153-154 (1988): 

In syllabus point 1 of Pauley v. Gainer, 177 W. Va. 464, 353 S.E.2d 318 (1986), 
this Court explored the law relating to this question and stated: 

Under Rule 19(a) of the West Virginia Rules of Civil Procedure a 
party becomes an indispensable party if he has an interest relating 
to the subject of the action and is so situated that the disposition of 
the action in his absence may as a practical matter impair or 
impede his ability to protect that interest. 

The Court further explained that even the most rudimentary notions of due 
process of law would dictate this result even in the absence of Rule 19(a) of the 
West Virginia Rules of Civil Procedure. See Pauley v. Gainer, supra 177 W. Va. 
at 466, 353 S.E.2d at 320. 

142 See http://www.search.txcourts.gov/Case.aspx?cn=03-17-00365-CV &coa=coa03 

http://www.search.txcourts.gov/Case.aspx?cn=03-17-00365-CV


As in Bane and this Court's recent decision in State ex rei. ERP Environmental Fund, Inc. v. 

McGraw, 2017 WL 4507082 (W. Va.), where it has set aside orders that adjudicated the rights of 

non-parties in absentia, this Court should set aside the Circuit Court's orders in this case. 

VI. CONCLUSION 

WHEREFORE, Petitioners Mateo Cortez and the Estate of Deborah Cortez respectfully 

request that this Court reverse the orders of the Circuit Court of Wirt County and remand with 

directions to (1) dismiss the case for lack of subject matter jurisdiction as a Texas court already 

has in rem or quasi in rem jurisdiction over the Trust or, in the alternative, (2) dismiss or stay the 

West Virginia action pending Texas litigation under the principle of comity and/or the/orum non 

conveniens statute or, in the alternative, (3) grant the motion to intervene by the Estate of 

Deborah Cortez and remand so that it can conduct discovery and otherwise defend and seek 

relief if litigation is to proceed in a West Virginia court or, in the alternative (4) reverse the 

award of surrunary judgment and remand for further proceedings consistent with this Court's 

opinion. 
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