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I. STATEMENT OF THE CASE 


According to Plaintiff s Complaint, Grantsville employed and supervised Officer Andrew 

Chief Walker. (l.A. at 6, ~ 7). On December 9, 2011, Chief Walker pulled over Plaintiff at 10:00 

PM due to an inoperable taillight. Id. at ~~ 7-9. Plaintiff admitted to consuming approximately 

three to four beers over the course of six hours to Chief Walker who then asked Plaintiff to 

perform a field sobriety test. Id. at ~~ 10-11. Plaintiff alleges that he has been ruled severely 

disabled in accordance with the Social Security Act since October 16, 2016. (l.A. at 7, ~ 16). 

Plaintiff failed the field sobriety test, resulting in Officer Ronald Bandy being called for backup. 

(l.A. at Id. at 7 and 8, ~~ 20-21,31). Officer Bandy administered a preliminary breath test. 

(J.A. at 8, ~ 32). Following the results of the preliminary breath test, Plaintiff was placed under 

arrest for DUI and taken to the police office where Officer Bandy then administered the 

intoximeter test. Id. at ~~ 34 and 36. Plaintiff alleges that a valid intoximeter result was never 

obtained. (l.A. at 8-9, ~~ 38-44). Nevertheless, according to Plaintiff, Chief Walker submitted a 

criminal complaint, citation, and sworn statement to the Calhoun County Magistrate Court. (l.A. 

at 9, ~ 48). Plaintiff alleges that Chief Walker intentionally falsified information and provided a 

false criminal complaint and sworn statement regarding the arrest of the Plaintiff. (J.A. at 11, ~~ 

50-51). Plaintiff was arraigned on December 10, 2011, and received a hearing date of January 

19,2012. Id. at ~ 53. 

Shortly thereafter, Plaintiff retained Loren B. Howley, Esq. to represent him regarding 

the criminal matters. Id. at ~ 54. Plaintiff entered a no-contest plea on January 19,2012, to the 

criminal charges. Id. at ~ 55. On or about May 17, 2012, the West Virginia DMV received a 

West Virginia DUI Information sheet from Chief Walker, alleging essentially the same 

information as the criminal complaint. (J.A. at 11-12, ~~ 56-57). As a result, on or about June 



16,2012 Plaintiff received notice of his driver's license revocation. (lA. at 13, ~ 63; See also, 

J.A. at 100, WV DMV Official Notice ("Notice")). Plaintiff again retained Attyomey Howley to 

represent him, and a letter was sent to the WV DMV requesting a hearing to appeal the 

revocation. (J.A. at 13, ~ 64). 

Importantly, the one page Notice sent by the WV DMV advised Plaintiff of his options, 

which were: (1) WV's "blow and go" program, (2) reinstatement after 90 days after successful 

completion of the WV Safety and Treatment Program, or (3) challenge the revocation by filing a 

written notice. (lA. at 100). The Notice stated, "Upon the receipt of a timely request, the order 

will be stayed until the resolution of the hearing." Id A notice dated August 30,2012, was sent 

to Plaintiff, scheduling his hearing on the revocation for October 24, 2012. (J.A. at 14, ~ 66). 

Chief Walker did not appear for the hearing, and the hearing was rescheduled for July 19,2013. 

Id at,-r,-r 67-70. On April 23, 2013, the WV DMV sent Plaintiff a second letter notifying him of 

his revocation. Id. at ~ 71; see also Notice at J.A. at 101. This letter was similar to the prior 

Notice he had received, which clearly explained the revocation process, including that the 

revocation was stayed if Plaintiff chose to contest the revocation. Id 

Allegedly, the June 16, 2012 Notice and April 23, 2013 letter, despite being represented 

by legal counsel, left Plaintiff with the mistaken impression that he was not permitted to drive. 

(J.A. at 14,~ 72). According to Plaintiff, Chief Walker did not appear at two other WV DMV 

administrative hearings. (J.A. at 14-15, ,-r~ 73-82). On March 18, 2016, the WV DMV's hearing 

examiner entered an order reversing the Commissioner's Order of Revocation. (J.A. at 54). 

The crux of Plaintiff's case is that the actions of Defendants Grantsville and Chief 

Walker caused Plaintiff to be unlawfully arrested for DUI, which led Plaintiff to mistakenly 
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believe that his driver's license was revoked for nearly 4 years, from June 16,2012 to March 18, 

2016. 

II. SUMMARY OF ARGUMENT 

The circuit court was correct in dismissing all of Plaintiff s claims against Defendants 

Grantsville and Chief Walker because the statute of limitations has long since expired for any 

claims which Plaintiff could have brought. Defendant notes that Plaintiff did not appeal the trial 

court's dismissal of the claim for defamation. The conduct which Plaintiff complains of occurred 

in the latter part of 2011. The circuit court correctly applied the analysis from Dunn v. Rockwell, 

689 S.E.2d 255 CW. Va. 2009). The claims were ripe for the circuit court to consider, as the crux 

of Plaintiffs case pertains to his arrest for driving under the influence of alcohol and the 

subsequent criminal complaint submitted by Chief Walker alleging that Plaintiff was guilty of 

DUI. As a result of the DUI arrest, Plaintiff obtained counsel and pled "no contest" to the crime 

of reckless driving on January 19,2012. (J.A. at 11, ~55). Ancillary to the criminal charge, Chief 

Walker also submitted a DUI Information Sheet to the West Virginia DMV in May of 2012. 

(J.A. at 11-12, ~~ 56-57). Importantly, as pointed out by Plaintiff, Chief Walker was statutorily 

required by § 17C-5A-l to submit a written statement within forty-eight hours of the conclusion 

of the investigation with the name and address of the person believed to have committed the DUI 

to the DMV. That is, even though Plaintiff successfully negotiated a plea deal, in which he pled 

no-contest to reckless driving, Chief Walker was still statutorily required to report the incident to 

the DMV pursuant to § 17C-5A-l. 

Plaintiff s malicious prosecution claim· was properly dismissed by the Court because 

Plaintiff failed to bring it within one year from the resolution of the criminal matter. Plaintiff 

should have brought the action by January 19,2013. Plaintiff urges this Court to look to the date 
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of the resolution of the DMV proceeding in order to argue that his Complaint was timely filed. 

However, there is no authority under West Virginia law to bring a cause of action for malicious 

prosecution for actions arising out of a DMV hearing. Therefore the trial court properly used the 

date of the conclusion of the criminal proceeding. Additionally, Chief Walker was required by 

statute to file the DUI Information Sheet. Also, as a policy point, this Court should not permit 

Plaintiff to plead to a lesser offense on the criminal matter and then sue the arresting officer for 

malicious prosecution when the officer does not show up at the administrative hearing. 

Regardless of which date this Court uses to calculate the statute of limitations for 

Plaintiffs malicious prosecution claim, all of Plaintiff's other claims were barred by the statute 

of limitations. At the latest, all of the requisite elements of Plaintiffs claim for intentional 

infliction of emotional distress occurred when Chief Walker submitted information to the West 

Virginia DMV via a West Virginia DUI Infom1ation Sheet, on or about May 15, 2012. 

Additionally, Plaintiff's claims for Negligent Employment against Grantsville arose when he was 

originally arrested. Finally, the continuous tort doctrine is not applicable here and does not toll 

the statute of limitations. 

III. STANDARD FOR STATUTE OF LIMITATIONS 

The West Virginia Supreme Court of Appeals has recently articulated a five-step analysis 

to be applied to determine whether a cause of action is time-barred: 

"First, the court should identify the applicable statute of limitation for each cause 
of action; 

Second, the court (or, if questions of material fact exist, the jury) should identify 
when the requisite elements of the cause of action occurred; 

Third, the discovery rule should be applied to determine when the statute of 
limitations began to run by determining when the plaintiff knew, or by the 
exercise of reasonable diligence should have known, of the elements of a possible 
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cause of action, as set forth in Syllabus Point 4 of Gaither v. City Hosp., Inc., 199 
W. Va. 706,487 S.E.2d 901 (1997); 

Fourth, if the plaintiff is not entitled to the benefit of the discovery rule, then 
determine whether the defendant fraudulently concealed facts that prevented the 
plaintiff from discovering or pursuing the potential cause of action, the statute of 
limitation is tolled; 

And fifth, the court or the jury should determine if the statute of limitation was 
arrested by some other tolling doctrine. Only the first step is purely a question of 
law; the resolution of steps two through five will generally involve questions of 
material fact that will need to be resolved by the trier of fact." 

Syl. Pt. 5, Dunn v. Rockwell, 225 W. Va. 43, 689 S.E.2d 255 (2009) (emphasis added). 

Despite the Dunn Court's statement that "the resolution of steps two through five will 

generally involve questions of material fact that will need to be resolved by the trier of fact," the 

Court acknowledged that this is not always the case. The Dunn Court stated, "The remaining 

steps generally involve mixed questions of law and fact, and a trial court is required to analyze 

mixed questions of law and fact in order to determine 'whether there is ... [a] genuine issue of 

fact to be tried and inquiry concerning the facts is ... desirable to clarify the application of the 

law.'" Id at 53 and 265, citing Syl. Pt. 3, Aetna Cas. & Sur. Co. v. Federal Ins. Co. olN Y., 148 

W. Va. 160, 133 S.E.2d 770 (1963). In essence, the Dunn Court only clarified that courts are to 

analyze steps two through five under the same standard as an ordinary motion for summary 

judgment. If there are no genuine issues of material fact, then trial courts need not submit the 

issue to a jury and a motion for summary judgment, or a motion to dismiss, may be properly 

granted. 

IV. ARGUMENT 

A. 	 PETITIONER'S MALICIOUS PROSECUTION CLAIM WAS RIPE FOR 
ADJUDICATION AND THE TRIAL COURT CORRECTLY USED THE DATE 
OF THE RESOLUTION OF THE CRIMINAL PROCEEDING TO DETERMINE 
THAT PLAINTIFF'S CLAIM WAS BARRED BY THE STATUTE OF 
LIMITATIONS. 
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The trial court correctly dismissed Plaintiff s claim for malicious prosecution against 

Chief Walker because it found that it was barred by the statute of limitations. Plaintiff argues that 

the trial court erred because it should have used the date of the conclusion of the DMV 

administrative hearing instead of the date that Plaintiff pled to a lesser offense in the criminal 

proceeding. Plaintiff is wrong because (1) Chief Walker was required to submit the DUI 

information sheet to the DMV and the last action he took occurred on or about May 17,2012; (2) 

there is no authority under West Virginia law to permit Plaintiff to bring a malicious prosecution 

claim based on a DMV proceeding; (3) Plaintiff suffered no prejudice or harm by Chief Walker's 

actions; and (4) as a policy consideration, this Court should disfavor these sort of suits. 

Plaintiff should have brought his claim for malicious prosecution within one year of the 

resolution of the criminal prosecution. As a result of being arrested for DUI, Plaintiff ultimately 

pled no contest to the criminal conduct of reckless driving on January 19,2012. (lA. at 11, ~55). 

Plaintiff argues for the first time upon appeal that his claim was not ripe for adjudication until 

after the DMV found that there was lack of evidence to support a conviction of DUI, which 

occurred on March 18, 2016. 1 This appears to be a rehash of Plaintiff s argument that the statute 

of limitations did not begin to run until March 18, 2016. The trial court correctly used the 

January 19,2012 to determine when the statute oflimitations began to run. (J.A. at 192-193). 

a. 	 Chief Walker was required by regulation to submit a DID Information Sheet 
to the DMV. In fact, the last affirmative action Plaintiff alleges that was 
taken by Chief Walker occurred on or about on or about May 17,2012. 

Plaintiff should not be able to wait until the conclusion of the administrative proceeding 

in order to bring a claim for malicious prosecution against Chief Walker. Instead, Plaintiff should 

have brought any claim for malicious prosecution within one year of the no-contest plea to 

I Plaintiff did not argue either in his brief or during oral argument that the case was not ripe for adjudication. 
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reckless driving on January 19, 2012? The administrative proceeding was merely ancillary to the 

criminal proceeding. Chief Walker is being sued in this instance for actions which he was 

required by statute to discharge. Chief Walker was statutorily mandated to report the offense to 

the Commissioner of the Division of Motor Vehicles by written statement. Section 17C-5A-1 

states in relevant portion, 

Any law-enforcement officer investigating a person for an offense described in 
section two [§ 17C-5-2], article five of this chapter or for an offense described in 
a municipal ordinance which has the same elements as an offense described in 
said section shall report to the Commissioner of the Division of Motor Vehicles 
by written statement within forty-eight hours of the conclusion of the 
investigation the name and address of the person believed to have committed the 
offense. 

If Plaintiff had a claim for malicious prosecution arising from the criminal prosecution, that 

claim should have been made within one year of the conclusion of the criminal proceeding. In 

the instant case, the officer was statutorily mandated to report to the Commissioner of the 

Division of Motor Vehicles. Chief Walker took no further action other than what he was 

statutorily obligated to perform. In fact, according to Plaintiff, Chief Walker did not actively 

participate in the DMV proceeding. His last affirmative action was submitting the DUI 

Information Sheet on May 17, 2012. 

In order to maintain a cause of action for malicious prosecution of either a civil suit or a 

criminal charge, the Plaintiff must prove: 

(1) That the prosecution was malicious, 
(2) That it was without reasonable or probable cause, and 
(3) That it terminated favorably to plaintiff. 

Preiser v. MacQueen, 177 W. Va. 273, 274 (1985). Chief Walker was statutorily required to 

submit the DMV Information Sheet. This was his last affirmative action or participation in the 

2 Defendants contend that any claim for malicious prosecution arising out of the criminal proceeding is also barred 
because Plaintiff pled to reckless driving and therefore did not prevail. 
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DMV proceeding. Therefore, this Court should rule that because Chief Walker was carrying out 

a duty required by statute, his conduct could not have been with malice. Such a ruling would not 

wholly deprive a potential plaintiff from relief because if Plaintiff prevailed on the criminal side, 

he would arguably have a cause of action for malicious prosecution. However, here, Plaintiff did 

not prevail; rather, he pleaded no contest to reckless driving on January 19, 2012. (l.A. at 11, 

~55). 

b. 	 There is no authority under West Virginia law for Plaintiff to bring a 
malicious prosecution claim stemming from a Department of Motor Vehicle 
proceeding. Therefore, the trial court, in deciding the statute of limitations 
issue, used the date of the conclusion of the criminal proceeding. 

There is no authority under West Virginia law for a Plaintiff to bring a malicious 

prosecution claim arising out of a DMV administrative proceeding. While Plaintiff correctly 

asserts that West Virginia law recognizes malicious prosecution claims arising out of civil 

actions, there is no precedent for recognizing a malicious prosecution claim which arises out of 

DMV proceeding. Plaintiff cites two cases in an attempt to convince this Court that his claim 

should survive. First, Plaintiff cites Vorholt v. Vorholt, 111 W. Va. 196, 160 S.E. 916 (1931). 

This case appears to involve an instance where one individual caused a warrant to be issued on 

another individual before the "lunacy commission." The commission found the plaintiff not to be 

insane and discharged him. Id at 197. This case was decided approximately 86 years ago. It 

provides few details or legal analysis and is certainly not dispositive here. There is absolutely 

nothing in this case to suggest that there is a cause of action in West Virginia for a wrongful 

prosecution claim arising out of a DMV hearing where the officer did not appear at the hearings. 

Likewise, the other case cited by Plaintiff, Tornai-Minogue v. State Farm Mut. Auto. Inc. 

So., 770 F.2d 1228 (4th Cir. 1985), is a federal decision decided over 30 years ago which has 

absolutely nothing to do with West Virginia law; nor does it recognize a cause of action for 
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malicious prosecution arising out of either a DMV or administrative process. Instead, Tornai-

Minogue involves a case where the Plaintiff struck a vehicle owned by Richard Webster, who 

was insured by State Farm, the Defendant. Id at 1231. Plaintiff offered to pay for the damage 

and at Webster's request, wrote him a $100 check. Id Later, Webster filed a claim with State 

Farm and was paid $230.90, covering the cost of repairs less the $100 deductible under the 

policy.ld Following the accident, State Farm sought reimbursement from Plaintiff for Webster's 

damage claim and eventually obtained a default judgment against Tomai-Minogue for $230.90. 

State Farm forwarded its subrogation claim to its attorney for collection, who in tum filed suit in 

Maryland against Tomai-Minogue. Id Apparently, at this time, under Virginia'S Motor Vehicle 

Safety Responsibility Act, one could move to revoke or suspend the license of someone who 

owed unpaid financial obligations arising out of a motor vehicle accident. Tomai-Minogue 

retained counsel and successfully challenged the suspension of her license based upon personal 

jurisdiction.ld at 1232. Eventually Tomai-Minogue sued State Farm under a § 1983 claim, the 

state claim of malicious prosecution, and the state claim of abuse of process. Id at 1236-1237.3 

The Court confirmed the district court's decision dismissing both state law claims. Id at 1237

1238. The Tornai-Minogue case provided absolutely no guidance to the present suit. The Court 

specifically stated that it did not reach the issue as to whether a malicious prosecution claim 

could exist for the seizure of a license. Id at 1237. Instead, the Court affirmed the lower court's 

dismissal of the malicious prosecution claim because it was clear from the record that the 

Defendant had probable cause to pursue the revocation of Plaintiffs license. Id It is also worth 

noting that in the instant case, Chief Walker was statutorily required to file the DUI Information 

Sheet. 

3 The parties disagreed on whether Virginia or Maryland law would apply. The Fourth Circuit decided the case 
without deciding which state's law applied to the malicious prosecution and abuse of process allegations. 
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There is no authority in West Virginia to permit a cause of action for malicious 

prosecution arising out of a DMV proceeding. None of the cases cited by Plaintiff pertain, in any 

way, to a DMV proceeding in West Virginia. Neither case involved a suit for malicious 

prosecution against an officer who had filed a DUI Information Sheet, which he was statutorily 

obligated to do under West Virginia law. 

c. 	 Plaintiff suffered no prejudice as a result of the conduct of Chief Walker. 

Plaintiff was pulled over for an inoperable taillight. Then, according to Plaintiffs 

Complaint, he admitted to drinking three to four beers. Plaintiff does not dispute that multiple 

open beer cans were found inside his vehicle. As a result of the investigation Plaintiff was 

arrested and charged with driving under the influence. Plaintiff then pled to the lesser offense of 

reckless driving. Chief Walker only did what he was statutorily obligated to do, report the arrest 

to the Commissioner of the DMV. Then, according to Plaintiff, Chief Walker failed to show up 

for multiple hearings in front of the DMV which resulted in the hearing examiner finding that 

there was a lack of sufficient evidence to prove that Plaintiff was driving under the influence. 

Essentially, Plaintiff is suing Chief Walker, at least in part, for not diligently pursing the 

revocation of Plaintiffs drivers' license by failing to participate in the DMV administrative 

proceeding. According to Plaintiff, Chief Walker's last affirmative action was the filing of the 

DUI Information sheet which occurred in May of 2012. The elephant in the room is that had 

Chief Walker showed up at the DMV hearings and actively participated, it is likely that 

Plaintiff s license would have been revoked. 

d. 	 The law favors the stringent application of the statute of limitations when 
applied to malicious prosecutions claims. 

In the context of a malicious prosecution claim brought in a civil proceeding, the law 

favors the stringent application of the statute of limitations. In McCammon v. Oldaker, 205 W. 
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Va. 24 (1999), this Court answered a certified question regarding the application of the statute of 

limitations to a malicious prosecution: 

Whether, the applicable West Virginia statute of limitations bars claims for 
malicious prosecution and the tort of outrage where the jury verdict was entered 
in the underlying medical malpractice action more than 2 Y; years prior to suit but 
the final decision on appeal of the underlying action was entered within one year 
of the filing of this suit and the plaintiff s earlier action for malicious prosecution 
and tort of outrage had been brought and voluntarily dismissed the decision on 

appeal. 


Answer of the circuit court: No. 


Id. at 41. In that case, the Defendant Dr. McCammon prevailed in the underlying medical 

malpractice suit that was filed by Plaintiff McDougal. Id. at 42. The trial court judgment was 

entered on June 15, 1993. Id. The McDougals appealed the decision on January 28, 1994. Id. On 

May 2, 1994, Dr. McCammon sued the McDougals for malicious prosecution and the tort of 

outrage. On July 14, 1994, Dr. McCammon voluntarily dismissed her malicious prosecution 

without prejudice because the appeal in the medical malpractice action was still pending. Id. On 

February 17, 1995, the Supreme Court of Appeals of West Virginia affirmed the medical 

malpractice defense verdict in favor of Dr. McDougal. Id. On January 23, 1996, Dr. McCammon 

filed her action again alleging malicious prosecution and intentional infliction of emotional 

distress. Id. Apparently, Dr. McCammon reasoned that her suit was timely because it was filed 

within one year of the appeal and the circuit court agreed. However, this Court disagreed and 

ruled that the right to sue for malicious prosecution accrues upon the termination of the action 

complained of in the trial court and is barred by the statute of limitations if not asserted within 

one year after such termination, notwithstanding the pendency of an appeal. Id. at 46. 

The Court noted that the action for malicious prosecution "has been hedged about by 

limitations more stringent than those surrounding actions based on almost any other conduct 
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causing damage to another, and the courts have allowed recovery only when the requirements 

limiting it have been fully complied with." 52 Am. Jr.2d, Malicious Prosecution, § 5 (1970). Id 

at 45. The Court also noted that allowing malicious prosecution claims to become common 

would have a chilling effect and therefore, courts have allowed recovery only when the 

requirements limiting it have been fully complied with. Id citing 52 Am. Jr. 2d, supra. 

The instant case is not on all fours with the McCammon decision. However, the rationale 

of disfavoring malicious prosecution claims in the civil context is applicable here. In the instant 

case, the conduct and arrest in question occurred in December of 2011. Chief Walker submitted 

the DUI Information Sheet, which he was required to do by law, on or about May 17, 2012. 

Now, over a half a decade after the arrest, Chief Walker is defending himself against a malicious 

prosecution claim arising out of a DMV proceeding where Plaintiff was permitted to keep his 

drivers' license after a successful ruling in the DMV proceeding. Generally, the case law in West 

Virginia states that a litigant must receive a favorable ruling by the "trial court" before bringing a 

malicious prosecution claim. Plaintiff is asking this Court to create a civil cause of action against 

police officers for every person who obtains a favorable result from a DMV proceeding. This 

Court should rule that no such cause of action exists. Alternatively, this Court should rule that 

under these circumstances, Plaintiffs claims are barred by the statute of limitations. 

B. 	 THE TRIAL COURT CORRECTLY FOUND THAT THE CONTINUOUS TORT 
DOCTRINE DID NOT TOLL THE STATUTE OF LIMITATIONS FOR 
PLAINTIFF'S INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 
CLAIM AGAINST CHIEF WALKER. ADDITIONALLY, EVEN IF THE 
CONTINUOUS TORT DOCTRINE DID TOLL THE STATUTE OF 
LIMITATIONS, IT ONLY TOLLED IT UNTIL MAY 20, 2014, THE LAST DATE 
CHIEF WALKER FAILED TO SHOW UP AT A DMV HEARING. 

The trial court correctly found that the continuous tort doctrine did not toll the statute of 

limitations for Plaintiffs Intentional Infliction of Emotional Distress ("lIED") claim against 
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Chief Walker. Even if the continuous tort doctrine applied, Plaintiffs lIED claim against Chief 

Walker was time barred. 

a. 	 The continuous tort doctrine did not toll Plaintiff's lIED cause of action 
against Chief Walker. 

Plaintiff claims that his claim for lIED against Chief Walker should have been tolled by 

the continuous tort doctrine until the date that the DMV proceeding concluded, on March 18, 

2016. The trial court disagreed and found that the statute of limitations began to run at the time 

Plaintiff became aware that Chief Walker allegedly submitted a false report to the DMV, on or 

about June 16,2012, and expired on June 16,2014. (J.A. at 194). The trial court found that the 

claim arose out of a single incident, and without any further wrongful acts by Chief Walker. The 

trial court ruled that the continuing consequential damages of that single act are insufficient to 

constitute a continuous tort. Id 

The basis for Plaintiffs lIED claim is basically that because Chief Walker allegedly filed 

the false document with the DMV in May of2012, Plaintiff was caused to endure the emotional 

distress of being concerned that he would lose his license and the hardship and stress involved in 

obtaining counsel and appearing for DMV hearings. In essence, his alleged damages are the 

emotional distress of being required to work his way through the DMV process. In other words, 

the wrongful act was the submittal of the DUI information sheet and the DMV process was the 

consequential damages of that act. 

Plaintiff cites Graham v. Beverage, 211 W. Va. 466 (2002), for the proposition that, 

"Where a tort involves a continuing or repeated injury, the cause of action accrues at and the 

statute of limitations begins to run from the date of the last injury or when the tortious overt acts 

or omission cease." Id at Syl. Pt. 11. In Roberts v. W Va. Am. Water Co., 221 W. Va. 373,378 

(2007), this Court elaborated on the Graham holding and stated, 
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To be clear, the distinguishing aspect of a continuing tort with respect to 
negligence actions is continuing tortious conduct, that is, a continuing violation of 
a duty owed the person alleging injury, rather than continuing damages emanating 
from a discrete tortious act. It is the continuing misconduct which serves to toll 
the statute of limitations under the continuing tort doctrine. Absent continuing 
misconduct, our holding in Hall's Park motel applies and the statute of limitations 
begins to run from the date of the alleged tortious act. See also Ward v. Caulk, 
650 F.2d 1144 (9th Cir. 1981) (a continuing violation sufficient to toll a statute of 
limitations is occasioned by continual unlawful acts, not by continual ill effects 
from an original violation); Defnet v. City ofDetroit, 327 Mich. 254,41 N.W.2d 
539 (Mich. 1950) (a continuing tort occurs when all elements of the tort 
continue, not simply the damage element); Holland v. City of Geddes, 2000 SD 
71, 610 N.W.2d 816 (S.D. 2000) (a continual consequence from a solitary 
unlawful act is not a continuing tort). 

(emphasis added). The fact that Chief Walker allegedly was not more diligent in participating in 

the DMV administrative process in no way satisfies the "elements" of lIED. Rather, the 

administrative process was the consequence of Chief Walker filing the DUI information sheet, 

which he was required to do by statute, § 17C-5A-l. 

A recent memorandum decision by this Court is demonstrative in this case. In Ziler v. 

Contractor Servs., No. 16-0269, 2017 W. Va. LEXIS 243 (Apr. 10, 2017). In Ziler, the 

Defendant was contracted to perform certain oil and gas well work on property adjacent to 

Plaintiffs property. Id. at 1. To access the well location, Defendant utilized a road that 

petitioners also used to access their property. Id. In July of 2007, Defendant completed the well 

work on the adjacent property. In 2012, a land slip occurred near the well location where 

Defendant performed work in 2007. Id. In July of 2012, Plaintiffs contacted the Office of the 

Governor of West Virginia to register a complaint against Defendant. In May of 2015, Plaintiff 

filed a civil complaint in the Circuit Court of Roane County. Id. at 2. In February of 2016 the 

circuit court held a hearing on Defendant's motion for summary judgment based upon statute of 

limitations. Id. Plaintiff argued that they "suffered a continuing injury because [Defendant] left 

timber and vehicle parts buried in the ground on their property and failed to repair the alleged 
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damage resulting therefrom." (emphasis added). Id. This Court upheld the circuit court's holding, 

that Plaintiffs argument was premised on Defendant's single, wrongful act of burying vehicles 

and timber in the ground. Id. at 3. In other words, failing to remove the vehicles and timber were 

merely consequential damages not a "continuing tort." 

The case at hand is similar. Chief Walker's failure to correct his allegedly false statement 

and failure to appear at DMV hearings does not constitute a continuing tort. This Court should 

confirm this trial court's ruling that Chief Walker's allegedly wrongful conduct was a singular 

act. 

b. 	 Even if the continuous tort doctrine applied, by Plaintiff's own analysis, it 
would have only tolled the statute of limitations until the last date that Chief 
Walker failed to show up at the DMV hearing, which was on May 20, 2014. 

As the trial court found, the last action taken by Chief Walker was on or about May 17, 

2012, when Chief Walker submitted the allegedly incorrect DUI Information Sheet to the DMV. 

It is without question that Plaintiff knew about the allegedly wrongful conduct by Chief Walker 

on June 16, 2012 when Plaintiff received the revocation letter. The trial court found, and the 

parties agree, that all of the requisite elements existed at or around June 16,2012. The trial court 

found that the statute of limitations for Plaintiffs nED claim began to run on June 16,2012 and 

expired on June 16, 2014. (J.A. at 194). The only issue at hand is whether the continuous tort 

doctrine tolled the statute of limitations. 

Upon appeal, Plaintiff argues that Chief Walker's failure to show up for the DMV 

hearings to provide true testimony is enough to toll the statute of limitations. Specifically, 

Plaintiff states in his Petition, 

Walker's actions, failing to provide true testimony or appear at Plaintiffs West 
Virginia DMV hearings, continued until March 18, 2016, when the civil action 
against Plaintiff was concluded... As previously noted, when a tort involves 
continuing or repeated injury, the cause of action accrues and the statute of 
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limitations begins to run from the date of last injury or when the tortious acts or 
omission cease." 

See Petitioner's Brief, pp. 11-12. (emphasis added). According to the DMV's Hearing 

Examiner's final order, Chief Walker did not show up to three separate hearings, October 24, 

2012, July 19, 2013, and May 20, 2014. (l.A. at 54). The trial court found that the continuous 

tort did not apply to toll the statute of limitations. However, even if it did, by Plaintiffs own 

analysis, it would have only tolled the statute of limitations of his lIED claim until May 20, 

2014, the last date that Chief Walker did not appear for a DMV hearing. This is the absolute last 

concrete "inaction" that Plaintiff can reference to defend his argument that the continuous tort 

doctrine applies. Therefore, even if the continuous tort doctrine applied, Plaintiff should have 

brought his lIED claim against Chief Walker by May 20, 2016. Plaintiff did not file the action 

until November 15,2016. This Court should affirm the trial court's dismissal based upon statute 

of limitations. 

C. 	 THE TRIAL COURT CORRECTLY HELD THAT PLAINTIFF FAILED TO 
MEET THE STATUTE OF LIMITATIONS FOR HIS CLAIM AGAINST 
GRANTSVILLE FOR NEGLIGENT HIRINGIRETENTION. 

The trial court correctly found that Plaintiff is barred by the statute of limitations from 

bringing a claim for negligent hiring against Defendant Grantsville. This was the only cause of 

action alleged by Plaintiff against Grantsville. As discussed in Grantsville's initial Motion to 

Dismiss, under the Dunn analysis, after identifying which statute of limitations applies, the trial 

court is to identify when the requisite elements of the cause of action occurred. This Court has 

described generally that a claim for negligent hiring (or negligent retention) requires the inquiry, 

When the employee was hired or retained, did the employer conduct a reasonable 
investigation into the employee's background vis a vis the job for which the 
employee was hired and the possible risk of harm or injury to co-workers or third 
parties that could result from the conduct of an unfit employee? Should the 
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employer have reasonably foreseen the risk caused by hiring or retaining an unfit 
person? 

McCormick v. W. Va. Dep't of Pub. Safety, 202 W. Va. 189, 193 (1998). The next step in the 

Dunn analysis is to determine when the statue of limitations began to run by determining when 

the plaintiff knew, or by the exercise of reasonable diligence should have known, of the elements 

of a possible cause of action. Here, Plaintiff knew or should have known at the latest by June 16, 

2012, when he received the letter advising him that Chief Walker had submitted the DUI 

information sheet and that he faced the possibility of his driver's license being suspended. The 

fourth step under Dunn is to determine whether Grantsville fraudulently concealed facts that 

prevented Plaintiff from discovering or pursuing the potential cause of action. Plaintiff s 

complaint alleges no such facts. The last step is to determine whether the statute of limitations is 

tolled by some other tolling doctrine. There are no such tolling doctrine applicable in this 

instance. 

If Plaintiff really believes that Grantsville negligently hired or retained Chief Walker, 

Plaintiff was aware of this at the very latest when Plaintiff received the June 16,2012 letter from 

the DMV advising him that Chief Walker had submitted a DUI information sheet and that he 

faced the possibility of his driver's license being revoked. Plaintiff s argument that the statute of 

limitations did not start until March 18, 2016, at the conclusion of the DMV proceeding, is 

perplexing. 

Plaintiff argues that the requisite elements of the negligence claims against Grantsville 

had not yet occurred because Grantsville could not have known of Chief Walker's improper 

conduct until the conclusion of the DMV proceeding, which occurred on March 18,2016. This 

erroneous analysis purports to consider Grantsville's knowledge. However, the discovery rule 

asks when Plaintiff knew or should have known. The elements for negligence hiring/retention 
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existed before March 18, 2016 and under the discovery rule Plaintiff clearly knew that he was 

allegedly being singled out by June 16, 2012 when he received the letter from the DMV. 

Grantsville's knowledge of the conclusion of the March 18,2016 DMV proceeding is immaterial 

as to whether Plaintiffs claim from Negligent HiringlRetention is barred by the statute of 

limitations. This Court should affirm the trial court's ruling that the statute of limitations expired 

two years from June 16,2012 at the latest. 

v. CONCLUSION 

For the foregoing reasons, the Court should affirm the trial court's dismissal of all claims 

against Chief Walker and Grantsville. 

Respectfully Submitted, 

othy L. Mayo (W. Va. Bar No. 5771) 
Joshua C. Dotson (W. Va. Bar No. 10862) 
Flaherty Sensabaugh Bonasso PLLC 

Post Office Box 3843 
200 Capitol Street 
Charleston, West Virginia 25338-3843 
(304) 345-0200 - telephone 
(304) 345-0260 - facsimile 
tmayo@f1ahertylegal.com 
jdotson@f1ahertylegal.com 
Counsel for Respondents' 
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VI. CERTIFICATE OF SERVICE 

I, undersigned, counsel for Respondents', do hereby certify that on the 16tb day of 

November 2017, I served copies of the foregoing RESPONDENTS' BRlEFupon the following 

counsel of record via U.S. First Class Mail. 

James D. McQueen, Esquire 
McQueen Davis, PLLC 

Century Bldg., Suite 200 
314 Ninth Street 

Huntington, WV 25701 
Counsel for Petitioner 

mothy L. Mayo (W. Va. BarNo. 5771) 
Joshua C. Dotson (W. Va. Bar No. 10862) 
Flaherty Sensabaugh Bonasso PLLC 
Post Office Box 3843 
200 Capitol Street 
Charleston, West Virginia 25338-3843 
(304) 345-0200 - telephone 
(304) 345-0260 - facsimile 
tmayo@flahertylegal.com 
idotson@flahertylegal.com 
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