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ASSIGNMENTS OF ERROR 


I. 	 The Circuit Court of Calhoun county erred in dismissing Petitioner's claim as it was 
not ripe for adjudication until the Department of Motor Vehicles proceedings ended, 1 

thus creating a lack of subject matter jurisdiction for any West Virginia Court until 
March 18,2016. 

II. 	 The Circuit Court of Calhoun County erred in dismissing Petitioner's claim for 
malicious prosecution claiming it was barred by the statute of limitations, on the basis 
of the Dunn v. Rockwell analysis, failing to consider Petitioner's claim relied upon 
Defendant's instigation of DMV administrative action based upon false statements, 
and ruled Petitioner's statute oflimitations began to accrue on January 19, 2012, the 
date he entered a no-contest plea in a corresponding criminal action instead of March 
18, 2016, the date the DMV administrative action was resolved in favor of the 
Petitioner. 

III. 	 The Circuit Court of Calhoun County erred in failing to apply the continuous tort 
doctrine to toll the two-year statute oflimitations, despite Chief Walker's intentional 
failure to appear and testify when subpoenaed three times, including a failure to 
appear after a subpoena brought by the West Virginia Department ofMotor Vehicles, 
and other intentional acts, and thus dismissing Petitioner's claim for Intentional 
Infliction of Emotional Distress. 

N. 	 The Circuit Court of Calhoun County erred in failing to toll the statute oflimitations, 
despite The Town of Grantsville's failure to discipline Mr. Walker for wrongful 
employment acts, such as falsifying required government reports and failing to appear 
after being subpoenaed, which constituted sufficient acts to toll the statute of 
limitations under the continuous tort doctrine, such that Petitioner's claim for 
Negligent Employment was not brought outside the statute of limitations. 

STATEMENT OF THE CASE 

Petitioner, Dennis Richards, faithfully set forth evidence introduced from the previous 

proceeding in the Circuit Court of Calhoun County in his opening brief and will not repeat the 

same herein, but he will limit his discussion to aspects of the brief, ("Response Brief') of 

Respondents, Defendant Walker ("Walker") and Defendant Town of Grantsville ("Grantsville") 

1 Throughout Petitioners Brief, the first aSSignment of error incorrectly used the words "until the Department of 
Motor Vehicles proceedings commenced" when in fact should have stated "ended." The actual date recited in the 
first assignment of error is the date that the administrative proceeding ended favorably for the Petitioner and is 
when the running of the statute of limitations accrued. 
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(collectively as "Defendants"), that substantially and materially deviate from the evidence 

introduced at the previous proceeding. 

For example, Respondents allege in their Response Brief that "Plaintiff failed the field 

sobriety test, resulting in Officer Bandy being called for backup." Response Brief at 1. 

However, Mr. Richards was unable to complete a field sobriety test due to his disability and 

pain. (Compl.lr 20 and 21; R.7). A valid intoximeter result was never obtained from (Petitioner. 

CompI. Ir 38-45; R.8-9). 

Respondent's further allege in their Response Brief, "On or about May 17, 2012, the 

West Virginia DMV received a West Virginia DUI information sheet from ChiefWalker, 

alleging essentially the same information as the criminal complaint." [emphasis added] Id. 

However, the West Virginia DUI Information Sheet was substantially different than the 

information submitted to the Calhoun County Magistrate Court. (CompI. 1r 57 -60;R.12). Mr. 

Richards was listed in the criminal complaint as "wearing glasses," (R.38), while the Criminal 

Regional Jail Property Transaction Report does not list Mr. Richards as wearing glasses. (R.33). 

Further, as explained in the Complaint, Mr. Walker submitted a criminal complaint, citation, and 

sworn statement to the Calhoun County Magistrate Court with information drastically different 

information in regard to the witness, and his blood alcohol level. (Compl.lr 48 and 57; R. 9-12). 

Therefore, the West Virginia DUI information sheet was not in fact essentially the same 

information as the criminal complaint. [emphasis added]. 

Defendants further allege in their Response Brief, "the crux of Plaintiff's case is that the 

actions ofDefendant's Grantsville and Chief Walker caused Plaintiff to be unlawfully arrested 

for DUI, which led Plaintiff to mistakenly believe that his driver's license was revoked for nearly 

4 years, from June 16, 2012 to March 18, 2016." Response Brief at 2-3. Respondents wish to 
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allege that Mr. Richards is suing for malicious prosecution simply because he was arrested for a 

DUr, but that is not the "crux" of Plaintiffs case. Mr. Richards asserts that the false information 

submitted to the West Virginia Division of Motor Vehicles, which forced Mr. Richards to incur 

substantial costs in defending multiple actions, including the DMV proceeding, and Mr. 

Walker's continued lack of respect for the judicial system as he continuously missed multiple 

hearings, prolonged Mr. Richard's licensing issue, and as such, was malicious prosecution. 

Appellees' additionally allege, "as a policy point, This Court should not permit Plaintiff 

to plead to a lesser offense on the criminal matter and then sue the arresting officer for malicious 

prosecution when the officer does not show up at the administrative hearing." Response Brief 4. 

However, what protections are offered to individuals if arresting officers have no repercussions 

for their actions, or in this case, continuing inaction? Walker submitted false information to the 

West Virginia DMV, that was significantly different from the information that he submitted to 

the Magistrate Court. Further, Walker continually delayed the resolution of the administrative 

action by failing to respond to a lawful subpoena, and as such Mr. Richards should have recourse 

for the extreme mental anguish this caused him, and the financial burden of paying an attorney to 

defend at multiple scheduled proceedings that he and his attorney repeatedly prepared for and 

then rescheduled. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Dennis Richards, Petitioner, requests oral argument in this matter as he believes it to be 

proper under Rule 19 of the West Virginia Rules ofAppellate Procedure in that this case involves 

(1) assignment oferror in the application ofsettled law; (2) an unsustainable exercise ofdiscretion 

where the law governing the discretion is well-settled; (3) a result against the weight of the 

evidence, and (4) a narrow issue of law. 
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STANDARD OF REVIEW 

This case presents a question oflaw; therefore, this court must review the Circuit Court's 

granting of a Rule 12(b)( 6) motion to dismiss for failure to state a claim upon which relief can be 

granted de novo. State ex rei. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W.Va. 770,461 

S.E.2d 516 (1995). 

ARGUMENT 

I. 	 PETITIONER'S CLAIM WAS NOT RIPE FOR ADJUDICATION UNTIL THE 
DMV PROCEEDINGS ENDED IN FAVOR OF PETITIONER, THUS 
CREATING A LACK OF SUBJECT MATTER JURISDICTION FOR ANY 
WEST VIRGINIA COURT UNTIL MARCH 18, 2016. 

Defendant's argue that the trial court did not err in dismissing Plaintiffs claim for 

malicious prosecution because, "Chief Walker was required to submit the DUI information 

sheet to the DMV, and there is not authority under West Virginia Law to permit Plaintiff to 

bring a malicious prosecution claim based on a DMV proceeding, Plaintiff suffered no 

prejudice or harm by Chief Walker's actions, and as a policy consideration, this Court should 

disfavor these sort(s) of suits." Response Brief 6. Plaintiffs do not disagree that Walker was 

required to submit the DUI information sheet as outlined in W.Va. Code §17C-5-2, which 

explains it must be submitted "within forty-eight hours," although here, it took Walker four 

months to submit the information sheet. Further, Walker submitted false information as 

outlined above, and in Appellant's Brief, which is clearly not outlined in the statute cited by 

Respondents. Respondents further suggest, "Chief Walker is being sued in this instance for 

actions which he was required by statute to discharge." Response Brief 7. To the contrary, 

Walker is being sued for submitting false information to the DMV and causing extreme 
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anguish by intentionally prolonging the DMV administrative procedure based in part on the 

false information. 

Respondents further claim that Plaintiff should have filed his claim for malicious 

prosecution within one year of the conclusion ofthe criminal proceeding. However, as Defendant's 

themselves assert "the administrative proceeding was merely ancillary to the criminal proceeding," 

and as such the misconduct of Walker did not begin to manifest until the false information was 

submitted to the DMV, which occurred after the conclusion of the criminal proceeding, and which 

continued to aggrieve Plaintiff for four years. Further, as explained in Petitioner's Brief, the claim 

was not ripe for adjudication until the DMV proceedings ended, thus creating a lack of subject 

matter jurisdiction for any West Virginia Court until March 18, 2017. As Petitioner cited 

previously in his Petitioner's Brief, this Court recently held in State ex rei. Universal Underwriters 

Inc. Co. v. Wilson, ,801 S.E.2d 216, (2017), "a claim is not ripe for adjudication if it rests upon 

contingent future events that may not occur as anticipated, or indeed may not occur at all." 

Underwriters (quoting Texas v. United States, 523 U.S. 296, 300, 118 S.Ct. 1257, 140 L.Ed.2d, 

406 (1998». Mr. Richards was unable to file this suit with pending litigation ongoing, as his 

administrative case was continuously pending with the Department of Motor Vehicles, where 

Chief Walker was subpoenaed three times and did not attend. Therefore, the Circuit Court erred 

in dismissing the Petitioner's complaint citing it was barred by the statute of limitations, as there 

would not be subject matter jurisdiction over any claim filed by Mr. Richards in any court until 

after March 18,2016. As the Court clearly explained in Underwriters, "subject matter jurisdiction 

does not exist over claims that are not ripe for adjudication," and as such subject matter jurisdiction 

did not exist in any court for Mr. Richard's claim until March 18, 2016 when the Department of 

Motor Vehicles issued their order dismissing the charges revoking his driver's license. Id. at 224. 
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A. 	 The Circuit Court erred in deciding the statute of limitations should begin at the end of 
the criminal proceeding. 

Defendant's claim there is no authority under West Virginia law for a Plaintiff to bring a 

malicious prosecution claim arising out of a DMV proceeding. However, on the preceding 

page in their Response Brief they claim, "The administrative proceeding was merely 

ancillary to the criminal proceeding." Response Brief 7. Defendants cannot argue that 

Walker was only submitting what he was required to submit by statute, and as such the DMV 

proceeding should have no bearing upon a malicious prosecution claim, and further claim he 

should not be prosecuted for submitting a DMV infornlation sheet that he is statutorily 

required to submit, all the while calling the DMV proceeding ancillary to the criminal 

procedure. As explained above, the malicious prosecution claim is not based on the 

submission ofthe information sheet, that was actually submitted much past the forty-eight

hour deadline as prescribed in the statute, but for the false information contained therein and 

because of the prolonged process that was due to Walker's intentional misconduct in refusing 

to comply to with 3 subpoenas. 

Defendant's further allege that Mr. Richards suffered no prejudice as the result of the 

conduct of Chief Walker. However, Chief Walker submitted false information to the DMV, 

failed to show up for multiple hearings, thus prolonging the process for nearly four years. 

Each time Walker missed a hearing he intentionally delayed resolution of Mr. Richards' 

licensure issue. Richards was forced to incur more attorney's fees for repetitive preparations 

and other damages defending himself against Walker's false statements. Defendant's claim, 

"the elephant in the room is that had Chief Walker showed up at the DMV hearings and 

actively participated, it is likely that Plaintiff's license would have been revoked." Response 

Brief 10. However, Chief Walker intentionally did not appear so he would not be forced to 
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answer for the false information he provided to the DMV, and Mr. Richards license would 

not have been revoked with his attendance at the hearing, due to the false information Walker 

provided. 

Defendant asserts that Mr. Richards is asking this Court to, "create a civil cause of action 

against police officers for every person who obtains a favorable result from a DMV 

proceeding." Response Brief 12. However, not every officer files a false statement 4 

months late that is materially different from the citation. Although, it would be poor public 

policy if an officer who submits false information to the DMV, and further refuses to attend 

any hearings related to it, simply to avoid answering for such false information, and by 

intentional delay and absence extending the process for four years, cannot be held civilly 

accountable for his actions. Petitioner is not asking for a civil cause of action to be created 

against police officers for every person who obtains a favorable result from a DMV 

proceeding, but he is asking the Court to look at the facts specifically pled in his case and 

provide him the protections from malicious prosecution that he deserves under the law. 

Accordingly, this Court should rule that Mr. Richards can have a cause of action for the 

malicious prosecution he suffered for years at the hands of Chief Walker, just as in any other 

case of malicious prosecution. If there is no recourse for an aggrieved person where an 

officer who submits false reports, and intentionally misses hearings he is subpoenaed to 

attend to answer for such false reports, what justice does an aggrieved person have? Justice 

intentionally delayed is justice denied, maliciously. 
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II. 	 THE CIRCUIT COURT ERRED IN FAILING TO APPLY THE 
CONTINUOUS TORT DOCTRINE TO TOLL THE TWO-YEAR STATUTE 
OF LIMITATIONS IN PETITIONER'S CLAIM FOR INTENTIONAL 
INFLICTION OF EMOTIONAL DISTRESS. 

Defendants allege the trial court was correct in their finding that the continuous tort 

doctrine did not toll the statue oflimitations for Plaintiffs Intentional Infliction of Emotional 

Distress ("lIED") claim against Chief Walker. However, Petitioner disagrees, as Chief 

Walker's continuous and intentional failure to appear and testify when subpoenaed three 

times, including his failure to appear after a subpoena enforcement action was brought by the 

West Virginia Department of Motor Vehicles, and other intentional acts, constitutes 

sufficient acts or omissions by him to toll the statute oflimitations under the continuous tort 

doctrine. Thus, Petitioners claim for Intentional Inflection ofEmotional Distress was not 

brought outside of the statute oflimitations. Defendants assert that the fact that, "Chief 

Walker allegedly was not more diligent in participating in the DMV administrative process," 

does not satisfy the elements of lIED. Further, they allege that the administrative process was 

the consequence of Walker filing the DUI information sheet, which he was required by 

§17C-5A-l to do. Response Brief 14. Defendants fail to explain why Walker, in complying 

with the statute, waited well past the forty-eight hours, four months to be clear, to file the 

information sheet or why he inserted false information in it in reporting to the DMV. Thus, 

Walker intentionally prolonged the process from the beginning. Further, Walker could have 

appeared at the hearings and/or corrected his false information and the process would have 

ended for Richards, but he consciously refused to honor the authority of multiple subpoenas 

and failed to appear. As in Graham v. Beverage, P.C., 211 W. Va. 466, 566 S.E.2d 603 

(2002), "the distinguishing aspect of a continuing tort with respect to negligence actions is 
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continuing tortious conduct, that is, a continuing violation of a duty owed the person alleging 

injury .... " When Walker failed to attend court hearings he was in violation of a duty he 

owed Richards, and to the judicial system. If officers do not attest for the charges they are 

bringing, not only does it hurt people like Mr. Richards, it also hinders the efficiency of the 

Department ofMotor Vehicles Administrative procedures. 

Defendants cite Ziler v. Contractor Servs., No 16-0269,2017 W.Va. Lexis 243 (Apr. 10, 

2017), claiming it is analogous to the case at hand, regarding Walker's failure to correct his 

false statements and failure to appear at hearings, claiming that such conduct does not 

constitute a continuing tort. However, Ziler is not relevant here as it involves work that was 

completed adjacent to Plaintiff's property, wherein the Defendant utilized a road that 

Plaintiffs also used to access their property. A land slip occurred, and Defendants argued they 

"suffered a continuing injury" as Defendant left timber and vehicle parts buried on the 

ground on their property and "negligently performed its drilling and caused a slip which 

denied [petitioners] access to the easement oftheir property." Id at 3. Plaintiffs argued they 

suffered a continuing injury and that the "damage done to their property continued to 

increase over time, thereby creating a 'new wrong each day. '" What makes Mr. Richards 

case dissimilar to bIer, is case law noted in the very opinion Defendants cite. The Court 

explained, ''we have previously concluded that 'the concept of a continuing tort requires the 

showing of repetitious, wrongful conduct ... [m]oreover a wrongful act with consequential 

damages is not a continuing tort.'" Ricottilli v. Summersville Mem. Hosp., 188 W. Va. 674, 

677,425 S.E.2d 629,632 (1992). Further, even n[w]here a tort involves a continuing or 

repeated injury, the cause of action accrues at and the statute of limitations begins to run 

from the date of the last injury or when the tortious overt acts or omissions cease.n Syl. Pt. 2, 
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Roberts v. W. Va. Am. Water, 221 W.Va. 373, 655 S.E.2d 119 (2007). Walker's submission 

of the false information to the DMV is not the only action at issue in this case, thus it cannot 

be considered a single, wrongful, act. However, his actions to repeatedly not appear at 

hearings and intentionally keep the process ongoing, constitute a continuing tort as it 

involves a "continuing, repeated injury."!d. Defendant Walker continually demonstrated 

tortious actions, including perpetrating false allegations, failing to testify, and failing to 

appear at Plaintiffs West Virginia DMV hearings until March 18,2016, when the 

administrative action against Plaintiff concluded. (Compl.Jr 67-69,73-75;R.14, and 77-82; 

R.1S). Defendant Walker had multiple opportunities to correct his false assertions, including 

multiple requests by the Court. At any time, Defendant could have corrected his false 

assertions, ending the continuing injury befalling the Petitioner, but Defendant made a 

conscious decision not to appear, testify, or submit corrective information to the Court. 

Thereafter, the "continuing wrongful conduct" of Walker tolled the statute oflimitations. 

III. 	 THE CIRCUIT COURT ERRED IN FAILING TO TOLL THE STATUTE OF 
LIMITATIONS FOR PETITIONER'S CLAIM FOR NEGLIGENT 
EMPLOYMENT. 

Defendants contend that the Circuit Court correctly found that Petitioner is barred by the 

statute oflimitations from bringing a claim for negligent hiring against Defendant Grantsville. 

Further, they rely upon the Dunn analysis, but fail to consider Richards' claim relied upon 

Respondents instigation of a DMV administrative action based upon false statements and the 

intentional failure to appear. Also, as extensively explained in Petitioner's Brief, only the first 

step of the Dunn analysis is a question of law for resolution for the trial court. "The court, (or if 
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material questions of fact exist, the jury) should identify when the requisite elements of the cause 

of action occurred." Dunn v. Rockwell, 689 S.E.2d 255,258 (W.Va. 2009). 

Defendants misconstrue Petitioner's argument when they contend, "Grantsville could not 

have known ofChief Walker's improper conduct until the conclusion of the DMV proceeding, 

which occurred on March 18, 2016." Response Brief 17. However, Petitioner did not state this 

but instead explained, "in March of2016, Mr. Richards was cleared by the DMV. This was the 

earliest that Defendant Grantsville could have become aware of the actual falsity and improper 

actions by Defendant Walker. As pled, Defendant Grantsville knew of this improper action 

which had injured Richards, and failed to investigate, terminate, or discipline Walker by 

allowing him to continue operating as a police officer. (Compi. Jr 156, 157, 158;R.25, 161

163;R.25-26). Richards' claim did not accrue until Grantsville was aware of Defendant 

Walker's wrongful action and failed to act properly in response to such action." Petitioners Brief 

21. Therefore, the Court should overturn the Circuit Court's judgment and allow Petitioner's 

claim for negligent employment against the Town of Grantsville. 

CONCLUSION 

Defendants misconstrue the argument into a bogus policy question, straining to suggest 

that Petitioner is claiming that a right ofaction should exist against police officers for every person 

who is wrongly accused ofa DUI. However, that is not what is at issue here. What is at issue here, 

is a police officer, who directly abused his power, who submitted a false police report to the DMV 

well past the statutory time limit he was required to abide by, and failed to respond to three 

subpoenas to appear at the administrative hearings. These acts and omissions, which must be 

construed as intentional, caused severe stress and financial damage to Mr. Richards by 

purposefully denying him due process in the mulitple hearings at which he appeared to solve the 
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issue. Defendants wish to say that there is no right of action for Mr. Richards, and if there were, 

he should have filed his complaint when he first realized misconduct had occurred. However, Mr. 

Richards could not file this claim then because he did not prevail in his defense until March 18, 

2016, as the claim was not ripe for adjudication until the Department of Motor Vehicles 

proceedings commenced. No Court in West Virginia had subject matter jurisdiction over the claim 

until March 18,2016, and thus Mr. Richards filed his claim well within the applicable statute of 

limitations. The Circuit Court determined that these actions by Mr. Walker and the Town of 

Grantsville, both Defendants in this matter, did not constitute continuing acts ofwrongful conduct, 

despite individual failure to act by each defendant at specific times. Wherefore, the Petitioner 

respectfully requests the Court enter an order stating the Circuit Court's order granting the 

Defendant's Motion to Dismiss should be reversed, and this matter should be remanded for further 

proceedings. 

James D. McQueen Jr., (WV Bar # 2507) 

Counsel of Record for Petitioner 
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