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I. INTRODUCTION 


This is an appeal from the decision of a three-judge panel (hereinafter "Panel") 

appointed, pursuant to West Virginia Code § 6-6-7(g), to hear the removal proceedings initiated 

by the Petitioners against the Respondent, Gregory L. Robinson. The Panel convened for an 

evidentiary hearing on April 18, 2017. 

Following presentation of the Petitioners' case-in-chief, the Respondent moved for a 

directed verdict. The Panel retired to deliberate on the oral motion and returned to the bench. 

The Panel announced that it was granting the motion for directed verdict as it found that the 

Petitioners had failed present a prima facie case for removal of the Respondent. Thereafter, the 

Panel memorialized its decision in its well-reasoned "Final Opinion and Order Following 

Evidentiary Hearing," which was entered on May 23, 2017. It is from this Order that the 

Petitioners appeal. 

II. STATEMENT OF THE CASE 

The Removal Petition was filed on or about November 13, 2016, alleging that the 

Respondent committed acts constituting official misconduct and neglect of duty. A.R. Vol. I, pp. 

1-27. The main basis for the Removal Petition concerned a stop-payment of a $50,000.00 

donation award to Doddridge County Emergency Squad, Inc. ("DCEMS") following an April 19, 

2016 Meeting of the Doddridge County Commission. During the meeting, former

Commissioner Ralph Sandora, who was at the time a named director for DCEMS, participated 

and ultimately made a motion to provide a $50,000.00 donation to DCEMS. A.R. Vol. I, pp. 65

68, 211-212. This donation request was not on the Agenda for the April 19, 2016 meeting. A.R. 

Vol. III, pp. 799. Instead, the Agenda merely noted that there would be a "Discussion of 

Finances" regarding DCEMS. Id. 
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The Petition also asserted that the Respondent illegally interjected himself into the 

Doddridge County Ambulance Authority's ("DCAA") decision-making process in violation of 

the laws of West Virginia. A.R. Vol. I, pp. 1-27. The Removal Petition also alleged that the 

Respondent continued to support the alleged deficit spending by the DCAA and that the 

Respondent permitted the DCAA to make equipment purchases in violation of the competitive 

bidding statutes. Id. 

On April 18, 2017, the Panel convened for an evidentiary hearing on the allegations 

contained in the Petition. A.R. Vol. III, pp. 860-873. The Petitioners only called two (2) witnesses 

in support of their allegations: (l) Doddridge County Clerk, Beth Rogers; and (2) Robert 

Beamer, former member of the DCAA Board of Directors. Id. The Panel also admitted several 

pieces of documentary evidence. Id. The Petitioners called Clerk Rogers to testify about the 

donation award to DCEMS. Clerk Rogers drafted the agenda at the request of Fonner 

Commissioner Sandora who informed her of exactly how to word the entry. A.R. Vol. IlL pp. 

875 (Evidentiary Hearing Transcript pp. 23-24). Clerk Rogers agreed that the Agenda item 

related to DCEMS did not indicate that the County Commission would be voting to award 

DCEMS money during the April 19, 2016 meeting. Id. (Evidentiary Hearing Transcript pp. 23). 

The Petitioners also called Mr. Beamer, who did not provide any substantive evidence against 

the Respondent. Id. (Evidentiary Hearing Transcript pp. 26-42). 

Following the conclusion of Petitioner's evidence, the Respondent moved for a directed 

verdict and the Panel considered the arguments of each side. A.R. Vol. IIL pp. 875 (Evidentiary 

Hearing Transcript, pp. 43 1-58). The Panel took a recess to consider the evidence presented and 

returned to the bench with its ruling that the Petitioners had failed to prove their allegations by 

clear and convincing evidence. Id. (Evidentiary Hearing Transcript pp. 58). As such, the Panel 

I Page 43 of the Evidentiary Hearing Transcript was not contained in the Appendix Record. 
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dismissed the removal petition from the bench and followed its oral ruling with a written opinion 

several weeks later. The Panel's Final Opinion and Order Following Evidentiary Hearing 

succinctly summarizes the evidence presented by the Petitioners and elucidates its reasons why 

Petitioners' claims failed as a matter oflaw. A.R. Vol. IlL pp. 860-873. 

The Panel determined the Petitioners' documentary evidence and the testimony of Clerk 

Rogers and Mr. Beamer failed to establish satisfactory proof to remove Respondent from office. 

ld. The Panel emphasized that it was considering the evidence in the light most favorable to the 

Petitioners. ld. at pp. 876. Yet, the Panel still found that the evidence was insufficient to 

establish prima facie evidence of wrongdoing on the part of the Respondent. ld. at pp. 860-873. 

With regard to the claim that Respondent engaged in "official misconduct" by stopping 

payment of the $50,000.00 donation award to DCEMS, the Panel concluded that the testimony of 

Clerk Rogers, as well as the documentary evidence, did not establish proof that the Respondent 

engaged in willful or unlawful behavior. !d. at pp. 866-868. 

Similarly, the Panel found that the Petitioners failed to provide satisfactory proof that 

Respondent engaged in "official misconduct" due to his appointment as a member of the DCAA 

Board. ld. at pp. 868-871. The Panel concluded that "West Virginia Code § 7-15-5 "expressly 

authorizes the appointment of officials or members of the governing body responsible for the 

ambulance authority." ld. at pp. 870. The Panel correctly found that the Petitioners had 

provided no evidence to support their contentions that Respondent'S opinions as a member of the 

DCAA affected the decision-making process of that entity. !d. at pp. 869. Moreover, the Panel 

found that the Petitioners failed to support their contentions that the Respondent was responsible 

for the removal of all directors of the DCA A Board or Mr. Seanler's individual removal. ld. at 

pp.870-871. 
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The Panel also rejected Petitioners' claims with regard to the allegations that the 

Respondent wasted county funds and that he failed to follow competitive bidding statutes. [d. at 

pp. 871-872. The Panel noted that the Petitioners did not present any evidence supporting such 

claims. [d. 

On appeal, the Petitioners claims that the Panel erred by failing to construe the scant 

evidence in the light most favorable to them. Petitioners' Brief, at pp. 4-5, 17-18. They contend 

that the Panel only gave "minimal consideration" and "failed to take sufficient time to consider 

the evidence" prior to announcing that the Petitioners had failed to meet their burden of proof. 

[d. at pp. 4-5. They also contend that the Panel "disregarded admitted exhibits" in rendering its 

decision. [d. 

However, as can be seen from the record below, the Panel correctly determined that the 

Petitioners had failed to meet their heightened burden of proof in seeking the removal of the 

Respondent from office. As such, the decision of the Panel should be affinned. 

III. SUMMARY OF THE ARGUMENT 

The Panel correctly determined that Petitioners failed to prove their allegations of 

official misconduct by clear and convincing evidence. At the close of Petitioners' case-in-chief, 

the Respondent made an oral motion for a directed verdict. After retiring to deliberate, the Panel 

correctly found that the Petitioner's failed to present a prima facie case of official misconduct 

and correctly dismissed the removal petition. The Panel determined that the scant evidence, 

which consisted of a handful of documents and the testimony of only two (2) witnesses, was not 

sufficient to warrant further consideration ofthe allegations. 

The Panel considered the evidence in the light most favorable to the Petitioners and 

correctly determined that the evidence presented during the evidentiary hearing did not establish 
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sufficient evidence to warrant removing the Respondent from office. The Panel emphasized in 

its Final Opinion and Order Following Evidentiary Hearing that it was construing the evidence in 

the light most-favorable to the Petitioners. Despite affording the Petitioners all deference in the 

presentation of their evidence, the Panel correctly detennined that the evidence was insufficient 

as a matter of law. 

IV. STANDARD OF REVIEW 

"In reviewing challenges to the findings and conclusions of the circuit court made after a 

bench trial, a two-pronged deferential standard of review is applied. The final order and the 

ultimate disposition are reviewed under an abuse of discretion standard, and the circuit court's 

underlying factual findings are reviewed under a clearly erroneous standard. Questions oflaw are 

subject to a de novo review." Syl. pt. 1, Beverly v. Thompson, 229 W.Va. 684, 735 S.E.22d 559 

(2012); Syl. pt. 1, Public Citizen, Inc. v. First National Bank in Fairmont, 198 W.Va. 329,480 

S.E.2d 538 (1996); see also, Syl. Pt. 6, Daugherty v. Ellis, 142 W.Va. 340, 97 S.E.2d 33 (1956) 

(holding that "[t]he finding of a trial court upon facts submitted to it in lieu of a jury will be 

given the same weight as the verdict of a jury and will not be disturbed by an appellate court 

unless the evidence plainly and decidedly preponderates against such finding."). 

As noted by this Court, the public, as a whole, has an interest in seeing duly-elected 

officials continue in office. See, Syl. Pt. 5, in part, Powers v. Goodwin, 170 W.Va. 151,291 

S.E.2d 466 (1982) (Powers I). 

The Powers 1 Court further noted that: 

voters have a legitimate interest in protecting their duly elected officials 
from being hectored out of office . . . One of the obligations of a duly 
elected public official is to continue to discharge the office to which he 
was elected since it can reasonably be assumed that he was elected 
because of his public stand on issues of concern to the voters. 
Consequently, continued service in an elected position is not a question in 
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which only the officeholder has a personal concern; in a democratic 
government predicated upon the competition of policies and ideas through 
different candidates for elected office, the public itself has an interest in 
seeing persons elected by a majority continue in office. 

Id. at 160, 292 S.E.2d 466. As such, the removal from office of a public officer is a drastic 

remedy and the statutory provisions proscribing the grounds for removal are to be strictly 

construed. Smith v. Godby, 154 W.Va. 190, 174 S.E.2d 165 (1970); Matter ofBoso, 160 W.Va. 

38,231 S.E.2d 715 (1977); Kemp v. Boyd, 166 W.Va. 471, 275 S.E.2d 297 (1981). 

To warrant removal of a public official, clear and convincing evidence must be adduced 

to meet the statutory requirement of satisfactory proof. West Virginia Code § 6-6-7(h); In Re 

Sims, 206 W.Va. 213, 523 S.E.2d 273 (1999); George v. Godby, 174 W.Va. 313,325 S.E.2d 102 

(1984); Kemp v. Boyd, 166 W.Va. 471, 275 S.E.2d 297; Evan v. Hutchinson, 158 W.Va. 359, 

214 S.E.2d 453 (1975). 

V. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The Respondent respectfully requests that oral arguments be heard pursuant to Rule 19 of 

the West Virginia Rules of Appellate Procedure as the Petitioners' arguments are premised on 

their claims that the Panel incorrectly considered the evidence. 

VI. ARGUMENT 

The failures in this case are not those of the Panel; rather, it was the Petitioners who 

failed to elicit evidence supporting their allegations against the Respondent during the 

evidentiary hearing. Despite their failure to meet the heightened proof required to invoke the 

drastic remedy of removing a public official from office, Petitioners claim that the scant 

evidence they did submit was sufficient to warrant such a drastic remedy. Petitioners' claims 

could not be any further off-base. 
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During the evidentiary hearing, the Petitioners utterly failed to establish any of their 

allegations by clear and convincing evidence. The Petitioners called only two (2) witnesses in 

support of their allegations, neither of whom provided any substantive evidence against the 

Respondent. Moreover, the documentary evidence did not establish that the Respondent engaged 

in "official misconduct" warranting the drastic remedy ofhis removal from office. 

On appeal, the Petitioners' claims boil down to one fundamental premise: that the Panel 

incorrectly analyzed the evidence from the evidentiary hearing in determining that the 

Petitioners' failed to present sufficient evidence warranting the Respondent's removal from 

office. However, the Panel correctly analyzed the evidence presented by the Petitioners and 

correctly afforded such evidence all weight required under the law, yet still found that 

Petitioners' evidence was insufficient to justify the drastic remedy of removing the Respondent 

from his elected office. 

A. 	 SEVERAL OF PETITIONERS' ARGUMENTS ARE NOT IN COMPLIANCE WIm THIS 
COURT'S RULES OF ApPELLATE PROCEDURE, AND, THEREFORE, SHOULD NOT BE 
CONSIDERED ON APPEAL. 

As is par for the course in this case, the Petitioners fail to provide support for their 

claims. The Panel found that the Petitioners did not present prima facie evidence that the 

Respondent committed acts that warranted his removal from office, and, on appeal, the 

Petitioners fail to support several of their arguments before this Court. 

This Court has repeatedly emphasized that "[i]n the absence of supporting authority, we 

decline further to review [these] alleged error[s] because [they] have not been adequately 

briefed." State v. Allen, 208 W.Va. 144, 162,539 S.E.2d 87 (1999). Although the Court liberally 

construes briefs in determining the issues presented for review, "issues ... mentioned only in 

passing but ... not supported with pertinent authority, are not considered on appeal." State v. 
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Kaufman, 227 W.Va. 537, 555, 711 S.E.2d 607 (2011) (quoting State v. LaRock, 196 W.Va. 294, 

302,470 S.E.2d 613 (1996»; Accord State v. Adkins, 209 W.Va. 212,216 n. 5,544 S.E.2d 914 

(2001); State v. Easton, 203 W.Va. 631, 642 n. 19, 510 S.E.2d 465 (1998); State v. Lilly, 194 

W.Va. 595, 605 n. 16,461 S.E.2d 101 (1995) (noting that "appellate courts frequently refuse to 

address issues that appellants ... fail to develop in their brief. "). See also, Ohio Cellular RSA Ltd. 

Partnership v. Board a/Pub. Works of West Virginia, 198 W.Va. 416, 424 n. 11,481 S.E.2d 722 

(1996) (refusing to address issue on appeal that had not been adequately briefed). In other 

words, '[a] skeletal "argument," really nothing more than an assertion, does not preserve a 

claim .... Judges are not like pigs, hunting for truffles buried in briefs.' " State Dept. ofHealth v. 

Robert Morris N., 195 W.Va. 759, 765,466 S.E.2d 827 (1995) (quoting United States v. Dunkel, 

927 F.2d 955, 956 (7th Cir.1991». 

Moreover, Rule 10(c)(7) of the West Virginia Rules of Appellate Procedure requires that 

[t]the brief must contain an argument exhibiting clearly the points of fact 
and law presented, ... and citing the authorities relied on ... [and] must 
contain appropriate and specific citations to the record on appeal[.] The 
Court may disregard errors that are not adequately supported by specific 
references to the record on appeal. 

Rule 1O(j) of the West Virginia Rules of Appellate Procedure further provides that "[t]he 

failure to file a brief in accordance with this rule may result in the Supreme Court refusing to 

consider the case[.]" Additionally, in an Administrative Order entered December 10, 2012, Re: 

Filings That Do Not Comply With the Rules ofAppellate Procedure, then-Chief Justice Ketchum 

specifically noted that "[b]riefs that lack citation of authority, fail to structure an argument 

applying applicable law, ... or present only a skeletal argument" are not in compliance with this 

Court's rules. Id. Further, "[b]riefs that set forth rambling assignments of error that are 

essentially statements of facts with a conclusion that the lower tribunal was 'clearly wrong' " are 
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not in compliance with this Court's rules. Id. at pp. 2. Moreover, "[b]riefs with arguments that 

do not contain a citation to legal authority to support the argument presented and do not 'contain 

appropriate and specific citations to the records on appeal .... " !d. at pp. 2. 

In their brief, the Petitioners claim that a lease agreement entered into by County 

Commission for the purchase and building of a new public library is willful and unlawful 

misconduct. Petitioners' Brief at pp. 24. However, Petitioners completely fail to support this 

claim on appeal and completely failed to establish how entering into the lease is official 

misconduct on the part of the Respondent at the evidentiary hearing. 

Similarly, Petitioners' brief alleges that the Panel dismissed the case because the petition 

itself failed to state a prima facie case. Id. at pp. 25. Petitioners offer no support for this 

argument aside from their own conjecture and speculation. Moreover, such an argument is 

wholly unsupported by the record and the history of this case. 

Finally, Petitioners brief fails to provide any support for their assertions that Respondent 

was unable to be appointed to the DCAA Board of Directors; that the DCAA must have a board 

of Directors to operate; or that a County Commission is powerless to remove directors of an 

ambulance authority. Id. at pp. 22. 

As such, the Court should refuse to consider these claims on appeal as being 

noncompliant with the applicable rules of Appellate Procedure. Nevertheless, the Respondent 

will provide a response to such arguments. 

B. 	 THE PANEL DID NOT ERR IN FINDING THAT PETITIONER HAD FAILED TO PRESENT 
SUFFICIENT EVIDENCE TO REMOVE THE RESPONDENT FROM OFFICE. 

The Petitioners failed to introduce any evidence that established, by any standard, much 

less by clear and convincing evidence, that the Respondent committed acts of "official 

misconduct" which would warrant imposition of the drastic remedy of his removal from office. 
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Thus, the decision of the Panel should be affinned because the Petitioners completely failed to 

present clear and convincing evidence that the Respondent engaged in acts of official 

misconduct. 

West Virginia Code § 6-6-1 (a) defines the tenn official misconduct to being a "conviction 

of a felony during the officer's present term of office or any willful unlawful behavior by a 

public officer in the course of his or her perfonnance of the duties of the public office." In 

essence, official misconduct has two (2) definitions: (1) conviction of a felony while in office; or 

(2) willful unlawful behavior. 

As the Respondent was not, and has never been, convicted of a felony, the Petitioners 

could only claim that he committed willful unlawful behavior. Essentially, the second definition 

of official misconduct was fonnulated from the Supreme Court's definition of "misconduct in 

office" in Kesling v. Moore and Cain, 102 W.Va. 251, 135 S.E. 246 (1926) and Daugherty v. 

Day, 145 W.Va. 592, 116 S.E.2d 131 (1960). The Kesling and Daughtery courts defined 

misconduct in office as "any unlawful behavior by a public officer in relation to the duties of his 

office, willful in character." Kesling, at Syl. Pt. 2; Daugherty at Syl. Pt. 3. 

In this matter, the Petitioners only produced minimal evidence in support of their 

allegations that the Respondent engaged in official misconduct. They called only two (2) 

witnesses: Clerk Rogers and fonner nCAA Board Member, Robert Beamer. A.R. Vol. III, at pp. 

860-873, 875 (Evidentiary Hearing Transcript). The Petitioners also introduced several 

documents into the record. Id. However, neither the evidence nor the testimony established 

clear and convincing evidence that Respondent engaged in official misconduct and was 

insufficient to impose the drastic remedy of his removal from office. In fact, the evidence 
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presented to the Panel was insufficient to even warrant requiring the Respondent to begin his 

case-in-chief, which was why the Panel dismissed the proceedings below. 

As noted by the Panel, Clerk Rogers' testimony was "factually sparse in nature" and the 

majority of her testimony centered on the constitutional duties ofher office. A.R. Vol. 111, at pp. 

867. Thus, the Panel found that Clerk Rogers did not provide any relevant testimony regarding 

the allegations contained in the Removal Petition. ld. Similarly, the Panel found that Mr. 

Beamer's testimony did not provide any factual support for the Petitioners' allegation because of 

Mr. Beamer's admitted animosity toward the Respondent and the utter lack of supporting 

evidence. Id. at pp. 868-872. 

Moreover, the Panel detennined that the documentary evidence "fail[ed] to establish 

satisfactory proof of a cognizable ground for relief of removal by clear and convincing 

evidence." ld. at pp. 867. The Panel further noted that the admitted exhibits were 

at best a muddled assortment of meeting agendas and minutes that while 
they represent actions taken by the [County] Commission as a whole, 
fail [ ed] in all respects to establish a prima facie case ofwillful or unlawful 
official misconduct on the part ofCommissioner Robinson. 

Id. Because of the lack of evidence supporting the Petitioners' allegations, the Panel properly 

found that they had failed to meet their heightened burden of proof and properly dismissed the 

removal proceedings. 

Despite the utter lack of proof of their allegations, Petitioners complain that the Panel 

erred by dismissing the Removal Petition at the close of their case-in-chief. The Panel was 

presented with absolutely nothing that proved, by any standard, much less clear and convincing 

evidence, that the Respondent had engaged in official misconduct during his tenn in office. 
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1. The April 19, 2016 Grant Award to DeEMS was invalid and improper. 

The gravamen of the Petitioners' Removal Petition was that the Respondent acted 

illegally when he requested the stop-payment of the $50,000 donation award to DCEMS. The 

Petitioners boldly state that the Respondent's action in issuing the stop-payment was illegal, yet 

they side-step the main issue, which is whether the April 19, 2016, vote was valid in the first 

place. 

While the Panel's Final Opinion and Order Following Evidentiary Hearing do not 

provide any findings regarding the propriety of the grant award, it did provide the following in a 

footnote: 

The respondent argued in prior motions and hearing before this Court that 
his actions were solely because Commissioner Robinson was acting under 
the belief that the posted meeting agenda's description of "DCEMS
Discussion of Finances" was not in compliance with the notice 
requirements under the Open Governmental Proceedings Act, W.Va. Code 
§ 6-9A-l, et seq. and therefore, the approval of the funding was illegal, 
exposing the Commission to potential liability. While, this defense was 
not raised at the evidentiary hearing, the Court finds the same of no 
moment, in that the evidence adduced by the petitioners in the case in 
chief failed to set forth a prima facie case, let alone prove the charges by 
clear and convincing evidence as a matter of law and therefore, dismissal 
of the petition was proper. 

A.R. Vol. III, pp.868 at n. 4. As the Removal Petition was dismissed at the close of Petitioners' 

case-in-chief, the Respondent was not required and did not present his defenses during the 

evidentiary hearing because the Petitioners utterly failed to support their allegations. 

Nevertheless, the April 19, 2016, vote was invalid for two separate, yet related, reasons. 

Firstly, the disputed topic on the Agenda for the April 19, 2016 Meeting of the Doddridge 

County Commission violated the Open Government Proceedings Act ("OOPA"). West Virginia 

Code § 6-9A-l, et seq. Secondly, there was no proper vote because fonner-Commissioner, 
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Ralph Sandora, should have excused himself from such vote because he was also a member of 

the DCEMS Board of Directors. 

(a) Grant Award Violated the Open Government Proceedings Act. 

The purpose of the OGPA is to ensure that the citizenry is adequately informed of the 

government's dealings. West Virginia Code § 6-9A-1. To meet that end, the OGPA mandates 

that the public must be sufficiently advised in advance of the meetings of what is to be 

considered and prevents a public body from voting on issues for which no adequate notice is 

provided. West Virginia Code §§ 6-9A-3, 6-9A-S. In other words, the agenda must be sufficient 

to advise the citizenry of what is to be considered during such meetings. Absent a proper 

agenda, a public agency cannot take any actions on items which are not properly noticed. 

"The purpose of [the] notice requirement is to fulfill the Legislature's stated policy of 

maintaining an open government and providing public access to information." Capriotti v. 

Jefferson County Planning Commission, No. 13-1243,2015 WL 869318, at *5 (W.Va. Feb. 26, 

2015) (memorandum decision) (internal quotations and citations omitted). In Capriotti, the 

agenda listed the generic reference to "Reports from Legal Counsel and legal advice to PC" 

which "provided no indication whatsoever that the ongoing [litigation] would be a topic of 

discussion at the Planning Commission's July 26, 2011, meeting." Id. at *6. Thus, this Court 

found that Planning Commission violated the OGPA "[b ]ecause the agenda notice did not 

adequately inform the public of the specific items to be considered...." Id. at *6. 

Moreover, the Open Governmental Meetings Committee ("the Committee") of the West 

Virginia Ethics Commission has issued an Open Meetings Advisory Opinions ("OMAO"), which 

is directly on point. See, OMAO 2012-04. In that advisory opinion, the Committee found ''that a 

governing body complies with the Open Meeting Act if its agenda items states that it is 
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considering the award of a grant or request for money." Id. at 5. As noted above, the April 19, 

2016 Agenda only states that there would be a "discussion of finances" regarding DCEMS. 

Thus, under OMAO 2012-04, the April 19,2016 Agenda was noncompliant with the OGPA's 

requirement to provide sufficient notice. 

The April 19, 2016 Meeting Agenda provided notice there would be a "Discussion of 

Finances" regarding DCEMS. A.R. Vol. III. pp. 799. According to Clerk Rogers, former

Commissioner, Ralph Sandora, requested the item to be placed on the agenda exactly as it was 

written. A.R. Vol. III, pp. 875 (Evidentiary Hearing Transcript pp. 23-24). Clerk Rogers placed 

the item on the Agenda as instructed by Commissioner Sandora. Id. Clerk Rogers testified, both 

in her deposition and during the evidentiary hearing, that the Agenda did not provide any notice 

that the County Commission would be conducting any votes to award DCEMS money. Id. at pp. 

875 (Evidentiary Hearing Transcript pp. 23). At the evidentiary hearing, Clerk Rogers testified 

as follows: 

Q: Ms. Rogers, I want to direct your attention to the new business 

section of exhibit - - Petitioner's Exhibit 14.1 Specifically, Item K. 

A: (Witness complies.) 

Q: What's it - - can you read what Item K is? 

A: I'm sorry. DCEMS discussion of finances. 

Q: Okay. This doesn't say donation request? 

A: No, sir. 

Q: It doesn't say funding request? 

A: No, sir. 

2 The April 19, 2016 Agenda is contained atA.R. Vol. Ill, pp. 799. 
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Q: It doesn't say award request? 

A: 	 No, sir. 

Q: 	 Does it have any indication - - does it give any indication to you 
that DCEMS was going to be provided $50,000.00? 

A: 	 No, sir. 

Q: 	 Does it give you any indication that DCEMS was going to be given 
any money? 

A: No, sir. 

Id. at pp. 875 (Evidentiary Hearing Transcript pp. 22-24). Thus, Clerk Rogers, who prepared the 

April 19, 2016 agenda at the behest of fonner-Commissioner Sandora, agreed that the agenda 

only provided notice that there would be a discussion of DCEMS's finances. There is no 

mention that the County Commission would consider and eventually award a $50,000.00 

donation of taxpayer money to DCEMS. Clearly, the April 19,2016 Agenda was noncompliant 

with the OGPA's requirement to provide sufficient notice, and, as such, the vote to award 

DCEMS $50,000.00 was improper and arguably illegal. 

(b) 	 Fonner-Commissioner Sandora was Prohibited from Participating in the 
discussion regarding the Grant Award. 

The second flaw with Petitioners' argument is that they ignore the fact that former-

Commissioner Sandora was precluded from participating in any decisions regarding the DCEMS 

under the State's anti-nepotism statute, West Virginia Code § 61-10-15, because he was a 

member of its board ofdirectors. 

The anti-nepotism statute provides, in pertinent part: 

It is unlawful for any member of a county commission ... to be or become 
pecuniarily interested, directly or indirectly, in the proceeds of any 
contract or service or in the furnishing of any supplies in the contract for 
or the awarding or letting of a contract if, as a member, '" he or she may 
have any voice, influence or control.. .. 
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West Virginia Code § 61-10-15(a). Thus, West Virginia Code § 61-10-15 "prohibits a county 

officer from becoming pecuniarily interested, directly or indirectly, in the proceeds of any 

contract or service in which he or she may have a voice, influence or control." Summers Cty. 

Citizens League, Inc. v. Tassos, 179 W. Va. 261,266,367 S.E.2d 209 (1988) (citing Serge v. 

Matney, 165 W.Va. 801, 803, 273 S.E.2d 818 (1980». West Virginia Code § 61-10-15 was 

designed "to protect the public from the mistakes, as well as the connivance, of its officers." Id. 

at 268, 367 S.E.2d 209. West Virginia Code § 61-10-15 "establishes an objective standard of 

conduct. It is directed not only at dishonor, but also as conduct that tempts dishonor." Id. at 267, 

367 S.E.2d 209 (citations omitted). It is "more concerned with what might have happened in a 

given situation than with what actually happened." Id. (citations omitted). Hence, West Virginia 

Code § 61-10-15 "forbids a county officer from engaging in business transactions on behalf of 

the public if, by virtue ofhis or her private interests, he or she may benefit financially, directly or 

indirectly, from the outcome of those transactions." Id. 

Similarly, such participation in the April 19,2016 vote also implicates the West Virginia 

Governmental Ethics Act, West Virginia Code § 6B-l-1, et seq. West Virginia Code § 6B-2-

5(j)(I)(A) (2008) prohibits a public official from voting on a matter in which they have a 

financial interest. West Virginia Code § 6B-2-5(j)(1 )(D) (2008)3 also prohibits a public official 

3 West Virginia Code § 6B-2-5G)(1)(D) underwent significant modifications in 2017. The version of West Virginia 
Code § 6B-2-5(j)(1)(O) states: 

The appropriations of public moneys or the awarding of a contract to a nonprofit 
corporation if the public official or an immediate family member is employed by, or a 
compensated officer or board member of, the nonprofit: Provided, That if the public 
official or immediate family member is an uncompensated officer or board member of 
the nonprofit, then the public official shall publicly disclose such relationship prior to a 
vote on the appropriations of public moneys or award of contract to the 
nonprofit; Provided, however, That for purposes of this paragraph, public disclosure shall 
mean disclosure of the public official's, or his or her immediate family member's, 
relationship to the nonprofit (i) on the agenda item relating to the appropriation or award 
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from voting to appropriate money to a nonprofit corporation if the official or family member was 

employed by the nonprofit corporation. 

As of April 19, 2016, fonner-Commissioner Sandora was a named member of the board 

of directors for DCEMS. A.R. Vol. I, at pp. 63-68. Despite the fact that he was a director for 

DCEMS, Sandora both made the motion to award DCEMS $50,000.00 and voted to approve the 

same. A.R. Vol. I, at pp. 211-212. As a director, Sandora had an interest in ensuring that 

DCEMS continued operating and voted to give DCEMS money so that it could do so. 

These actions of fonner Commissioner Sandora potentially violate West Virginia Code § 

6B-2-5 (2008), and also potentially violate West Virginia Code § 61-10-15. Any such potential 

violation should render the grant award void. See, Cochran v. Trussler, 141 W. Va. 130, 137,89 

S.E.2d 306 (1955) (holding that teacher's contract for employment void in violation of a statute 

void ab initio); County Court o/Mason County v. Barnett, 100 W.Va. 405,130 S.E. 417 (1925); 

Poling v. Board ofEducation ofPhilippi Independent Disl., 56 W.Va. 251,49 S.E. 148 (1904) 

(contracts violating positive law or against public policy are void); Doll v. Bender, 55 W. Va. 

404,47 S.E. 293, 296 (1904) (noting that "[c]ontracts made against a statute prohibiting an act 

and imposing a penalty for doing it are void."); Exch. Bank o/Virginia v. Lewis Cty., 28 W. Va. 

273,294 (1886) (acts done against a prohibitory statute is not only illegal but absolutely void). 

Clearly the April 19, 2016 grant award to DCEMS was improper and, thus, void. 

Because the grant award was void, Respondent did what was prudent: he stopped payment of the 

check that had already been sent to DCEMS. Had he not done so, $50,000.00 of taxpayer money 

would have illegally been provided to DCEMS and would have subjected the County 

Commission to liability. See, Syllabus, County Court ofTyler County v. Duty, 77 W.Va. 17,87 

contract, if known at time of agenda, (ii) by the public official at the meeting prior to the 
vote, and (iii) in the minutes of the meeting. 
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S.E. 526 (1915) (holding that members of a county commission who make unlawful allowances 

are individually liable for such expenditures). 

The Panel was aware that propriety of the grant award was going to be raised during the 

evidentiary hearing, as evidenced by footnote 4 of its Final Opinion and Order Following 

Evidentiary Hearing. A.R. Vol. Ill, at pp. 868 at n.4. However, the Respondent was not required 

to challenge the propriety of the April 19, 2016 grant award because the Petitioners failed to 

present sufficient evidence that the Respondent engaged in official misconduct. In fact, the 

Petitioners failed to present sufficient evidence to withstand the Respondent's motion for a 

directed verdict. 

In that the Panel found the complete lack of evidence dispositive, the Panel's decision 

should be affirmed. The Petitioners simply did not present evidence supporting the drastic 

remedy of removing the Respondent from office. 

2. 	 Respondent's Appointment to the nCAA Board was not Unlawful as such an 
Appointment is Expressly Permitted by West Virginia Code § 7-15-5. 

The Petitioners further contend that the Respondent acted unlawfully by nominating 

himself and voting for his appointment to the Board of Directors of the DCAA. The Panel flatly, 

and correctly, rejected this claim. 

The Emergency Ambulance Service Act, West Virginia Code § 7-15-1, et seq., permits a 

governing body, such as a county commission, to appoint members to the board overseeing a 

county's ambulance authority. West Virginia Code § 7-15-5. In addition, West Virginia Code § 

7-15-5 permits a member of the governing body, such as Respondent, to serve as a member to 

the Board and to cast votes on matters coming before the Board. 

West Virginia Code § 7-15-5 mandates that the membership for an ambulance authority 

board shall be between five (5) and fifteen (15) members. During the evidentiary hearing, 
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however, Petitioner's failed to elicit evidence that the membership of the Board exceeded the 

fifteen (15) person membership total after Respondent's appointment. In fact, the evidentiary 

hearing was completely devoid of any testimony regarding the DCAA Board's total membership. 

A.R. Vol. III, pp. 875 (Evidentiary Hearing Transcript). This fact did not escape the Panel's 

reasoning, which noted that Petitioners had failed to put forward any such evidence. A.R. Vol. 

III, pp. 868-871. Clearly, as a member of the Doddridge County Commission, Respondent was 

statutorily authorized to serve on the DCAA Board of Directors and to participate during the 

Board's meetings. 

Thus, it was incumbent on Petitioners' to present evidence that the Respondent's 

appointment to the DCAA Board was somehow illegal. However, when given the chance, 

Petitioners failed to put forward any evidence in support of this allegation. As noted by the 

Panel, "W.Va. Code § 7-15-5 expressly authorizes the appointment of officials or members of 

the governing body responsible for the ambulance authority." A.R. Vol. IlL pp. 870. 

Despite the clear statutory language authorizing Respondent to be appointed to the 

DCAA Board of Directors, Petitioner's posit that Respondent's appointment to the same was 

illegal because "[t]here was no vacancy on the Doddridge County Ambulance Authority Board 

of Directors nor did the commission vote to increase the number of directors for the authority." 

Petitioners' Brie/at pp. 22. However, Petitioners also note that the DCAA Board was comprised 

of seven (7) members upon its creation. Id. at pp. 6. At no time did the Petitioners ever present 

any evidence that the Respondent's appointment to the DCAA Board caused the membership to 

exceed the fifteen (15) member limit. As the Petitioners failed to present any evidence that the 

Respondent's appointment to the DCAA Board caused its membership to exceed the statutory 

threshold, the Panel correctly rejected this allegation. 
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Therefore, because West Virginia Code § 7-15-5 expressly authorized the Respondent to 

serve as a director for the DCAA, such appointment could not be considered official misconduct 

as the Respondent's appointment to the DCAA Board was not willful unlawful behavior. 

As such, the Panel's decision should be affirmed. 

3. 	 The Removal of nCAA Board Members Was Not Unlawful Because a 
County Commission has Inherent Authority to Dissolve an Ambulance 
Authority and Because West Virginia Code § 6-6-7 is inapplicable to 
Ambulance Authority Board Members. 

Petitioners' next argue that the Respondent committed official misconduct by moving 

and voting for the removal of members of the DCAA Board of Directors. The Petitioners also 

claim that a County Commission is without authority to remove members of an ambulance 

authority's board of directors unless West Virginia Code § 6-6-7 is utilized. 

(a) 	 County Commissions Have Authority to Dissolve an Ambulance 
Authority 

The Emergency Ambulance Service Act, West Virginia Code § 7-15-1, et seq., permits a 

county commission to provide direct oversight of the administration of ambulance services for its 

citizens. West Virginia Code § 7-15-4. It also pennits a county commission to provide such 

services under an ambulance authority. Id. However, the statutory scheme is silent as to 

whether a county commission is without authority to dissolve an authority or remove the 

members appointed to such authorities once created. However, West Virginia Code § 7-15-18 

provides, in pertinent part, 

[t]he provisions of this article shall be liberally construed to accomplish its 
purpose and no procedure or proceedings, notices, consents or approvals 
shall be required in connection therewith except as may be prescribed by 
this article. 

Generally speaking, a county commission has the authority to remove members of board 

established by the commission. "The power to appoint an officer carries with it as an incident 
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power to remove him, in the absence of restraint by constitution or statute." Syl. Pt. 2, Town of 

Davis v. Filler, 47 W.Va. 413, 35 S.E. 6 (1900). Similarly, in the Syllabus of Hatfield v. Mingo 

County Court, 84 W.Va. 165,92 S.E. 245 (1919), this Court held: 

Any body or tribunal having power to create a public office has implied 
power to abolish it, in the absence of a limitation imposed by the authority 
conferring the power, or a prohibition in some law to which the creating 
body or tribunal is subject. 

The prescription of the term of the appointed officer, without words of 
limitation upon the implied power of abolition in the court, does not 
signify legislative intent to deny or withhold such power. 

The Act grants county commissions the power to create an ambulance authority. 

However, nothing in the Act imposes any limitation on a county commission's power to abolish 

such an ambulance authority, nor does the Act provide any procedure for dissolving an 

ambulance authority. As the Act does not contain any limitations on a county commission's 

ability to abolish an ambulance authority, as found in Hatfield, a county commission "has 

implied power to abolish" such an entity. 

In any event, on February 7, 2017, the Doddridge County Commission4 dissolved the 

DCAA Board and transferred ambulance service to fall under the purview of the County 

Commission, which is permissible under West Virginia Code § 7-15-4. The Petitioners 

presented no evidence to the Panel that the dissolution of the ambulance authority was in any 

way willful or unlawful behavior on the part of the Respondent. 

As such, Petitioners' claim that Respondent engaged in official misconduct in dissolving 

the DCAA falls flat and the decision of the Panel should be affirmed. 

4 Petitioners incorrectly state that Respondent moved to dissolve the DCAA Board ofDirectors. Petitioners' Briefat 
pp. 23. In fact, it was Commissioner Ronnie Travis who made the motion. 
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(b) 	 County Commissions have Authority to Remove Members of an 
Ambulance Authority without Utilizing West Virginia Code § 6-6-7. 

Petitioners also claim that a County Commission cannot remove individual ambulance 

authority members without following the removal procedures set forth in West Virginia Code § 

6-6-7. 

A similar argument was recently rejected by this Court in Cales v. Town of Meadow 

Bridge, 239 W.Va. 288, 800 S.E.2d 874 (2017). In Cales, a former board sanitary board member 

filed a mandamus action against the Town, alleging that he was a municipal officer whose term 

was fixed by statute, and that, as such, he could only be removed pursuant to West Virginia Code 

§ 6-6-7. After the circuit court dismissed the petition, this Court affirmed the Town's actions. In 

reaching this decision this Court recognized that there was a distinct difference between an 

officer and an employee. This Court reasoned that: 

[a]mong the criteria to be considered in determining whether a position is 
an office or a mere employment are whether the position was created by 
law; whether the position was designated an office; whether the 
qualifications of the appointee have been prescribed; whether the duties, 
tenure, salary, bond and oath have been prescribed or required; and 
whether the one occupying the position has been constituted a 
representative of the sovereign. 

Id. at 882 (quoting State ex rei. Carson v. Wood, 154 W.Va. 397, 175 S.E.2d 482 (1970». This 

Court reasoned that while the position of sanitary board member was established by law and had 

a fixed tenure pursuant to the operative statute, the position was not an office that was subject to 

West Virginia Code § 6-6-7. Id. This Court further reasoned that the remaining Carson factors 

did not support Plaintiff's contention that his position was an office, and that the Plaintiff could 

be removed from his position. Id. at 883-884. 

As in Cales, none of the factors establish that an ambulance authority'S board ofdirectors 

is a public office. While the position of Director is established by law and has a fixed tenure 
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pursuant to the statute, the position is not established or designated as an office and the 

qualifications of directors are not prescribed by statute. Similarly, while the general duties of the 

ambulance authority as body and tenure for director's positions are prescribed statute, no 

particular salary, bond, or oath are prescribed or required. Finally, while an ambulance authority 

has certain duties it can entertain as a body, an individual director does not exercise any power of 

the governing body, i.e., the County Commission. A County Commission retains the right to 

appoint directors to an ambulance authority. West Virginia Code § 7-15-5. In fact, the DCAA's 

own bylaws establish that Directors "may be removed only by an act of the Doddridge County 

Commission." A.R. Vol. III, at pp. 746. Thus, even by the DCAA's own bylaws, all that is 

needed to remove a director is an act of the County Commission. 

Therefore, just as in Cales, a member of an ambulance authority's board of directors is 

not an officer subject to the protections of West Virginia Code § 6-6-7, and the County 

Commission can remove such members without complying with the removal provisions. 

Thus, the Panel's decision should be affirmed. 

4. 	 Petitioners Presented No Evidence Regarding Waste of Funds or Improper 
Payments on Behalf of the nCAA. 

Petitioners further contend that the Panel committed reversible error by finding that they 

had not met their burden ofproof on the claims that Respondent neglected his duty by supporting 

the "deficit spending" of the DCAA, alleged failures to comply with competitive bidding 

requirements or approving expenditures for the benefits ofnon-county residents. 

The only evidence submitted to the Panel was the testimony of Clerk Rogers and Mr. 

Beamer and a DCAA budget request for approximately $38,878. A.R. Vol. III, pp. 875 

(Evidentiary Hearing Transcript); pp. 871-872. Clerk Rogers testified that her office did not 

solicit bids or handle the bidding process for the DCAA. A.R. Vol. III, pp. 875 (Evidentiary 
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Hearing Transcript pp. 8-10, 24-25}. She also did not have any knowledge about whether or not 

any such bidding took place. Id. 

Petitioners failed to present any evidence showing that the minimum threshold triggering 

competitive bids was triggered by any purchases by the DCAA. The Panel expressly noted that 

there was no evidence that competitive bidding did not take place or that the Respondent 

committed an unlawful or will act of official misconduct. A.R. Vol. III, pp. 872. Petitioners put 

forward no evidence that equipment exceeding the $10,000.00 threshold was purchased by the 

DCAA. During the evidentiary hearing, there was no evidence of any specific purchases 

allegedly made by the DCAA or the County Commission on behalf ofthe DCAA. 

Moreover, the Panel noted that the Petitioners "failed to produce any evidence to support 

their claims regarding deficit spending or spending for the benefit of non-residents." Id. 

(emphasis added). That is, there was no evidence before the Panel that it could construe in the 

light most favorable to the Petitioners. There was no evidence supporting this claim whatsoever. 

As there was no evidence presented by the Petitioners, the Panel properly detennined that this 

allegation was unprovable and properly granted the Respondent's motion for a directed verdict. 

Therefore, the Panel's decision should be affirmed. 

5. 	 Petitioners Presented No Evidence Regarding Waste of Funds With Regard 
to the Library Lease 

The Petitioners briefly note an issue with a lease agreement for the purchase and rental of 

a new library for Doddridge County. Petitioners' Briefat pp. 24. 

West Virginia Code § 6-6-7 mandates that removal charges must be reduced to writing 

and entered ofrecord. This provision has been is mandatory, and must be literally complied with 

as a prerequisite to valid process against the defendant to answer the same. Evans v. Hutchinson, 

158 W.Va. at 367, 214 S.E.2d 453 (citing Part Syllabus point 2, Dawson v. Phillips, 78 W.Va. 
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14,88 S.E. 456 (1916)). Further, as noted in Syllabus Point 1 of Daugherty v. Day, 145 W.Va. 

592, 116 S.E.2d 131 (1960): 

While charges for the removal of a public officer need not be set out in the 
strict form of an indictment, they should be sufficiently explicit to give the 
defendant notice of what he is required to answer and to enable him to 
make due preparation to contest and disprove the particular act or acts 
constituting the alleged offense charged against him. 

Firstly, this issue was brought up in the midst of discovery and is not contained anywhere 

in the Removal Petition. A.R. Vol. I, at pp. 1-27. The Removal Petition contains no allegations 

regarding the Doddridge County Library or the Respondent's involvement with any votes 

concerning the library. Id. Petitioners' allegation concerning wrongful spending was limited to 

the alleged "deficit spending and operation of the Doddridge County Ambulance Authority .... " 

Id. at pp. 6, , 12. Similarly, Petitioners' claims concerning violations of the competitive bidding 

statutes was limited to allegations to purchases of equipment without competitive bids. Id. at , 

13. As such, the Respondent sought to exclude such claim prior to the evidentiary hearing. A.R. 

Vol. II, at pp. 377-384. 

As the allegations concerning the library lease were not reduced to writing and entered of 

recor~ and, thus, not subjected to the screening mechanism envisioned by West Virginia Code § 

6-6-7(g), the Panel was without authority to consider such allegations. 

However, it is apparent that the Panel either (1) did not consider the claims regarding the 

library lease, or (2) determined that there was nothing amiss with the library lease, as the same is 

not addressed in the Panel's Order. A.R. Vol. Ill, at pp. 860-873. Nevertheless, the Respondent 

is compelled to respond to Petitioners' claims. 

A county commission has the power to establish, equip and maintain a public library, or 

to take over, maintain or support any public library already established. West Virginia Code § 

25 




10-1-2. Any library established, maintained or supported by a governing authority may be 

financed either (l) by the appropriation from the general funds of the governing authority of a 

sum sufficient for the purpose, or (2) by the imposition of an excess levy for library purposes. 

Id. 

A library can lease or purchase and occupy suitable quarters, or erect upon ground 

secured through gift or purchase, an appropriate building for the use of such library; and have 

supervision, care, and custody of the grounds, rooms or buildings constructed, leased, or set apart 

for library purposes. West Virginia Code § 1O-1-3a(d). 

The only claim that Petitioners now put forward is the unsupported argument that the 

"lease can be cancelled at any time with no provision regarding the return of any of the security 

deposit." Petitioners' Briefat pp. 24. In other words, the Petitioners contend that the action of 

entering into the lease, may in the future cause the county to suffer financially should the lessor 

decide to cancel the lease. That is, Petitioners have not alleged any wrongful conduct that has 

actually occurred. 

One of the definitions of "incompetence" contained in West Virginia Code § 6-6-1 (c) is 

as follows: 

The waste or misappropriation of public funds by any officer when the 
officer knew, or should have known, that such use of funds was 
inappropriate or inconsistent with the lawful duties of the office. 

There was no evidence presented to the Panel concerning the library lease except for the 

lease itself. Ms. Rogers was questioned about the security deposit, but did not have any 

information on whether the security deposit was paid. A.R. Vol. III, pp. 875 (Evidentiary 

Hearing Transcript pp. 12-15). 
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To attempt to remove a public official because he or she supports a certain entity or 

proposition has the potential to chilI a public official's beliefs and morals. Hamrick v. 

McCutcheon, 101 W.Va. 485, 133 S.E. 127 (1926) (noting that a public officer must be judged 

by the standard of the reasonably careful man, and not by the standard of extraordinary prudence 

as doing so would deter prudent men from accepting office). A public official could never take a 

formal position on any subject if his or her position would subject such an official to removal 

proceedings. 

Thus, the Panel did not consider this allegation either as a viable claim or because it was 

not alleged in the petition. Alternatively, the Petitioners have not and did not present any 

evidence in support of its claim that entering the lease constitutes waste or misappropriation of 

montes. 

As such, this claim should be rejected. 

C. 	 THE PANEL DID NOT FIND THAT THE PETITION WAS INSUFFICIENT, RATHER, IT 
FOUND THAT THE PETITIONERS' PROOF WAS INSUFFICIENT TO WARRANT THE 
DRASTIC REMEDY OF REMOVING THE RESPONDENT FROM OFFICE. 

Petitioners' final assignment of error is that the Panel improperly found that the Petition 

failed to state a prima facie case. Contrary to Petitioner's argument, the Panel clearly found that 

the Petitioner failed to establish prima facie evidence warranting removal of the Respondent 

from office, not that the petition was insufficient. 

The Petitioners posit that the Panel because there was a "determination by the three-judge 

court that the appellant failed to 'set forth a prima facie case,' [which] indicates a lack of 

understanding by the three-judge court of the statute." Petitioner's Brief, at pp. 25. Petitioner 

further confounds this claim by asserting that "[i]f the petition had not stated a prima facie case, 

the circuit court would not have forwarded a copy of it to this Court." [d. 
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West Virginia Code § 6-6-7(g) establishes the procedure by which a circuit court shall 

conduct an initial evaluation of a removal petition. Upon the filing of a removal petition, the 

receiving court 

shall have authority to evaluate any resolution or petition for any 
procedural defect, and to consider all the allegations made in the 
resolution or petition in light of the applicable case law and the required 
strict construction of the grounds asserted, and conclude whether or not 
the allegations asserted would be sufficient, if proven by clear and 
convincing evidence, to warrant the removal of the officer from office. 

[d. West Virginia Code § 6-6-7 further provides that: 

If the court finds, after consideration of any motions or objections, or in 
the court's discretion provided for herein, that the resolution or petition is 
defective or the allegations stated therein do not meet the standards for 
removal set forth herein, the resolution or petition shall be dismissed by 
the court. If the court finds that the resolution or petition is sufficient 
under the standards for removal set forth herein to proceed to a hearing 
before a three-judge court, the court shall forward a copy of the resolution 
or petition to the Supreme Court of Appeals. 

[d. This code provision establishes a screening mechanism designed to enable the receiving 

court to weed out defective or frivolous removal proceedings. 

By contrast, a panel that is appointed by this Court is required to "hear the charges, any 

motions filed by either party and all evidence offered in support thereof or in opposition 

thereto .... " [d. 

Contrary to Petitioner's claim, the Panel did not conduct a screening of the removal 

petition. It conducted an evidentiary hearing during which it considered the scant evidence 

provided by the Petitioners, including only two witnesses and a handful of documents. At the 

end of the Petitioner's case, the Respondent moved for a directed verdict because Petitioners had 

failed to establish prima facie proof in support of their allegations. After due consideration of 

the evidence presented by the Petitioners during the evidentiary hearing, the Panel orally granted 
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the Respondent's motion for a directed verdict, finding that the scant evidence was insufficient to 

invoke the drastic remedy of removing the Respondent from office. The Panel memorialized its 

oral rulings with a written order. 

There is absolutely nothing in the record suggesting that the Panel found that the Petition 

itself was insufficient to proceed further. Rather, the Panel found that the Petitioners had failed 

to prove their allegations and dismissed the proceedings. 

Therefore, because this assignment of error is both factually and procedurally incorrect, 

this Court should affirm the decision of the Panel in toto. 

D. 	 ALTERNATIVELY, STOPPING PAYMENT OF THE $50,000.00 DONATION AWARD WAS A 

DE MINlMUS VIOLATION, WmCH DOES NOT WARRANT REMOVING THE RESPONDENT 

FROM OFFICE 

Assuming arguendo that the Court finds that the Petitioners presented sufficient evidence 

to withstand the Respondent's motion for a directed verdict, the stopping payment of the 

$50,000.00 was a de minimus violation that does not warrant his removal from office. 

A de minimus violation has been previously found to not warrant removing an elected 

official from office. Jordan v. McCourt, 135 W.Va. 79,87,62 S.E.2d 555, 561 (1950) (holding 

that a technical violation was de minim us and was insufficient by itself to constitute a ground 

for removal from office); Papandreas v. Kawecki, No. 16-0619,2017 WL 383782 (January 27, 

2017 memorandum decision) (holding that a single violation regarding emails was de minimus 

and did not warrant removing the officials from office). 

The Respondent was concerned that the donation award to DCEMS violated the Open 

Government Proceedings Act and acted promptly to protect the taxpayers' money. While there 

are provisions5 in the OGP A to invalidate actions taken by a county commission, such actions 

would have been inefficient to prevent DCEMS from negotiating the donation check as such 

S West Virginia Code § 6-9A-7. 
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proceedings can take weeks or months to be instituted and resolved. The Respondent believed 

that the vote on the $50,000.00 was invalid and wanted to ensure that the County taxpayer's 

funds were properly protected. The impropriety of the donation award could have been easily 

corrected by former-Commissioner Sandora recusing himself from any discussions or votes 

concerning the funding for DCEMS and by properly placing the funding request on the agenda, 

as was done for the very next County Commission Meeting. A.R. Vol. I, at pp. 321. All the stop

payment did was delay a possible grant award to DCEMS until the proper procedures were 

followed. However, the DCEMS did not appear for the following County Commission Meeting. 

Id. at pp. 325. 

Thus, to the extent the Court finds that the stop-payment of the donation award to 

DCEMS constitutes official misconduct, which the Respondent refutes, such a violation was de 

minimus and not sufficient to warrant the drastic remedy ofremoving him from office. 

E. 	 ASSUMING THE PETITIONERS PRESENTED SUFFICIENT EVIDENCE DURING THEIR CASE
IN-CHIEF, THE REMOVAL PROCEEDINGS SHOULD HAVE BEEN DISMISSED BECAUSE THE 
DOCTRINE OF QUALIFIED IMMUNITY SHOULD ApPLY TO THE ACTIONS OF THE 
RESPONDENT 

Assuming arguendo that this Court finds that the scant evidence presented by the 

Petitioners was sufficient to withstand the Respondent's motion for a directed verdict, this Court 

should hold that the claims fail under the qualified immunity doctrine. 

Qualified immunity "gives govenunent officials breathing room to make reasonable but 

mistaken judgments [and] protects 'all but the plainly incompetent or those who knowingly 

violate the law.' "Ashcroft v. al-Kidd, 563 U.S. 731, 743, 131 S.Ct. 2074 (2011) (quoting Malley 

v. Briggs, 475 U.S. 335, 341, 106 S.Ct. 1092 (1986». The scope and application of the qualified 

immunity doctrine is undoubtedly broad. The defense protects "all but the plainly incompetent 

or those who knowingly violate the law." Hutchison v. City ofHuntington, 198 W. Va. 139, 148, 
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479 S.E.2d 649 (1996) (quoting Malley v. Briggs, supra). Likewise, "[t]he protection of qualified 

immunity applies regardless of whether the government official's error is 'a mistake of law, a 

mistake of fact, or a mistake based on mixed questions of law and fact. '" Pearson v. Callahan, 

555 U.S. 223, 231, 129 S.Ct. 808 (2009). In other words, "[o]fficials are not liable for bad 

guesses in gray areas; they are liable for transgressing bright lines." Maciariello v. Sumner, 973 

F.2d 295, 298 (4th Cir. 1992). 

In Kemp v. Boyd, 166 W.Va. 471, 275 S.E.2d 297, the Court fashioned what can best be 

described as a qualified immunity framework in removal cases. The Court noted 

[w]here removal proceedings against a layman public officer on charges of 
malfeasance in office arise from his erroneous interpretation of a statute 
which has never before been interpreted and ambiguity exists in the statute 
such that it is capable of being understood by reasonably well-informed 
persons in more than one sense, removal from office can be a more drastic 
remedy than the offense calls for. 

[d. at 485-486, 275 S.E.2d 297; see also, Dials v. Blair, 144 W.Va. 764, 769, 111 S.E.2d 17 

(1959) (noting that "where there is a reasonable difference of opinion with regard to the law 

applicable and a violation thereof, a public officer should not be removed." (citations omitted». 

Essentially, the Court's ruling in Kemp was that the law was not sufficiently clear to put the 

official on notice that his actions were unlawful and, thus, because there was no notice, removal 

was too drastic of a remedy. 

Hence, while qualified immunity is generally applicable only to claims of constitutional 

violations for monetary damages, the Court should extend its protections to instances such as 

this, were a governmental official uses his best judgment to do what he thinks is correct and 

proper in order to protect taxpayers money from unauthorized expenditures. The Respondent 

believed that the vote on the $50,000.00 was invalid and wanted to ensure that the County 

taxpayer's funds were properly protected. In other words, the Respondent acted in good faith in 
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seeking to protect the public fisc. Had the Respondent not acted, the logical conclusion is that 

the $50,000.00 check would have been cashed by DCEMS and could likely not have been 

recouped. 

Thus, the Respondent acted in good faith and should not be removed from office for his 

good faith belief that the expenditure was improperly made. At best, he saved the taxpayers 

from footing the bill of an unauthorized expenditure; at worst, he made an honest mistake as to 

the procedure to utilize to save the citizens' tax dollars in a rushed situation. In either event, 

however, his actions were motivated solely with regard to serving his constituents. 

Therefore, if this Court finds that the actions of the Respondent were improper, then this 

Court should adopt the qualified immunity doctrine in removal proceedings and find that the 

Respondent was not on notice that his actions were improper. 

VII. CONCLUSION 

The Panel correctly found that the Petitioners had failed to meet their burden of proof on 

the allegations contained in the Removal Proceedings. The Petitioners did not elicit any 

evidence, much less clear and convincing evidence, that the Respondent engaged in official 

misconduct, neglect of duty, or any other statutory violations warranting his removal from office. 

As the Petitioners utterly failed to make a prima facie case for removal, the Panel correctly 

determined that that the allegations were unproven and correctly granted the Respondents' 

motion for a directed verdict. Therefore, this Court should affirm the Panel's decision. 
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GREGORY L. ROBINSON, 
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druggier@pffwv.com 
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Joseph F. Shaffer, WV State Bar No. 6805 

SHAFFER MADIA LA W, PLLC 
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