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NO. 17-0558 


IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


CHARLESTON 


CHARLES PATRICK HEASTER, individually 
and as the representative of the 100 
qualified petitioners, 

Petitioners, 

v. 	 Civil Action No. 16-C-57 

GREGORY 	 L. ROBINSON, 

Respondent. 

FROM THE CIRCUIT COURT OF DODDRIDGE COUNTY, WEST VIRGINIA 

HONORABLE JACK ALSOP~ JUDGE 


HONORABLE JACOB E. REGER, JUDGE 

HONORABLE PATRICK N. WILSON, JUDGE 


BRIEF OF THE APPELLANT, CHARLES PATRICK HEASTER 

TO: 	 THE HONORABLE JUSTICES OF THE SUPREME COURT OF APPEALS OF WEST 
VIRGINIA 

I. Statement of the Kind of Proceeding 
and Nature of the Ruling Below 

On November 3, 2016, the appellant, Charles Patrick Heaster, 

as the representative of 100 qualified petitioners, filed a 

petition in the Circuit Court of Doddridge County, West Virginia, 

to remove the appellee from elected office as a County Commissioner 

of Doddridge County, West Virginia, pursuant to West Virginia Code 
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§6-6-7. Appendix at page 00001. In accordance with West Virginia 

Code 	§6-6-7 (b) (1) (C) (iii) the petition was filed by the appellant, 

Charles Patrick Heaster, on behalf of 100 qualified petitioners who 

signed a petition seeking the removal of the appellee, Gregory L. 

Robinson, from his elected office. 

The 	 petition for removal was based upon various grounds 

including the following: 

(a) 	 After April 19, 2016, the appellee 
unilaterally stopped payment on a 
$50,000.00 donation check approved by the 
Doddridge County Commission at a duly 
constituted and conducted meeting; 

(b) 	 The appellee, Gregory L. Robinson, has 
permi tted, encouraged and directed the 
wrongful and wasteful expenditure of 
monies belonging to the citizens of 
Doddridge County by continuing to support 
and encourage the deficit spending and 
operation of the Doddridge County 
Arr~ulance Authority; 

(c) 	 The appellee, Gregory L. Robinson, as the 
member of the Doddridge County Commission 
appointed to the Board of Directors of 
the Doddridge County Ambulance Authority 
the appellee, Gregory L. Robinson, has 
encouraged, directed and participated in 
the purchase, with funds belonging to the 
Doddridge County Commission, of equipment 
without competitive bid in violation of 
West Virginia Code §7-15-16; 

(d) 	 The appellee, Gregory L. Robinson, has 
and continues to interj ect himself and 
control meetings of the Doddridge County 
Ambulance Authority, including, but not 
limited to, wrongfully removing duly 
appointed board members. Helmick v. 
Tucker County Court, 65 W.Va. 231, 64 
S.E. 17 (1919). 
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On November 28, 2016, the Circuit Court of Doddridge County, 

pursuant to West Virginia Code §6-6-7(g), entered an order finding 

that the petition was sufficient under the standards set forth in 

West Virginia Code §6-6-7 (2016) to proceed to a hearing before a 

three-j udge court. Appendix Vol. 1 at page 00028. Upon such 

finding, the Circuit Court submitted the petition to this Court for 

the appointment of a three-judge court. 

On November 29, 2016, this Court appointed three circuit 

judges, none of whom were from the circuit where the petition was 

filed, to hear the charges of the petition. The circuit judges 

appointed to the three-judge court were Judge Jack Alsop; Judge 

Jacob E. Reger; and, Judge Patrick N. Wilson. Appendix Vol. 1 at 

Page 00029. 

On December 5, 2016, the appellee filed an answer to the 

petition in which the appellee admitted that he unilaterally 

stopped payment on the check authorized to be signed by the 

Doddridge County Commission at a duly noticed and constituted 

meeting. Appendix Vol. 1 at page 00036. The removal of the 

appellee was warranted based solely on the admission of appellee in 

his answer as his conduct was willful unlawful behavior. W.Va. 

Code §6-6-1 (2016); W.Va. Code §6-6-7 (2016). 

On December 22, 2016, the appellee filed a motion to dismiss. 

Appendix Vol. 1 at page 00044. The appellant responded to the 

motion to dismiss on January 6, 2017. Appendix Vol. 1 at page 

00130. 
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The three-judge court denied the motion to dismiss by order 

entered on February 28, 2017. Appendix Vol. 1 at page 00153. 

Following discovery, the appellee filed a motion for summary 

judgment on March 24, 2017. Appendix Vol. 1 at page 00185. The 

appellant filed a response to the motion for summary judgment on 

March 31, 2017. Appendix Vol. 2 at page 00448. 

The three-judge court heard argument and took the motion under 

advisement on March 31, 2017. Appendix Vol. 2 at page 0549. This 

action proceeded to evidentiary hearing on April 18, 2017. 

Appendix Vol. 3 at page 875. 

Following the presentation of evidence by the appellant, the 

three-judge court considered a motion for judgment as a matter of 

law by the appellee. Appendix Vol. 3 at page 875. (Transcript at 

58). After minimal consideration the three-judge court announced 

its decision that the appellant failed to meet the burden of proof 

and dismissed the petition. Appendix Vol. 3 at page 875. 

(Transcript at 58). 

On May 23, 2017 the three-judge court entered the Final 

Opinion and Order Following Evidentiary Hearing. Appendix Vol. 3 

at page 00860. The appellant filed the Notice of Appeal on June 

22,2017. 

The Final Opinion and Order Following Evidentiary Hearing 

should be reversed as the three-judge court failed to take 
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sufficient time to consider the evidence;l failed to consider the 

evidence in a light most favorable to the appellant; disregarded 

admitted exhibits which established as a matter of law clear and 

convincing evidence sufficient for the removal of the appellee; 

and, considered as a defense that the appellee was not the only 

member of the County Commission to take prohibited action or fail 

to take lawful action against who a petition for removal was filed. 

Any of these reasons, standing alone, is sufficient to reverse the 

final order and remove the appellee from office. 

II. Assignments of Error 

The three-judge court impermissibly construed the evidence in 

a light most favorable to the appellee and erred in granting a 

judgment as a matter of law following the appellant resting its 

case. 

III. Statement of Facts 

1. The appellee, Gregory L. Robinson, was elected to serve 

as a commissioner of the County Commission of Doddridge County, 

West Virginia, at the general election of 2012. Appendix Vol. 3 at 

page 00736. 

2. The Doddridge County Emergency Squad, Inc., is a West 

Virginia nonprofit corporation. Appendix Vol. 3 at page 738. 

1 The uncontradicted agendas and meeting minutes entered into 
evidence establish the willful and unlawful conduct of the 
appellee. 
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3. Between June 2S, 2009 and July 7, 2009 the Doddridge 

County Commission created the Doddridge County Ambulance Authority 

pursuant to the provisions of West Virginia Code §7-1S-4. Appendix 

Vol. 3 at page 00740 and page 00743. 

4. During its meeting of July 7, 2009 the Doddridge County 

Commission appointed seven (7) individuals to serve as the Board of 

Directors of the Doddridge County Ambulance Authority. Appendix 

Vol. 3 at page 743. 

S. The Doddridge County Emergency Squad, Inc. and the 

Doddridge County Ambulance Authority are not related in any way. 

6. Although the Minutes of the Doddridge County Commission 

are unclear, the original number of Directors of the Board of the 

Doddridge County Ambulance Authority was equal to seven (7). 

Appendix Vol. 3 at page 00743. 

7. Pursuant to West Virginia Code §7-1S-S members of the 

board of directors of an ambulance authority are appointed for 

three (3) years terms. The board of directors can have no less 

than five(S) nor more than IS members. W.Va. Code §7-1S-S. 

8. The West Virginia Emergency Ambulance Act of 1975 

provides that the management and control of any authority, its 

operations, business and affairs, shall be lodged in the board of 

directors. W.Va. Code §7-1S-S. 

9. The Board of Directors of the Ambulance Authority have 

various powers and duties as described by West Virginia Code §7-1S

10 which include the following: 
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(1) 	 To provide emergency ambulance service, 
maintain and operate such service, and 
employ, in its discretion, planning 
consultants, attorneys, accountants, 
superintendents, managers and such other 
employees and agents as may be necessary 
in its judgment and fix their 
compensation; 

(2) 	 To enter into contracts and agreements 
which are necessary, convenient, or 
useful to carry out the purposes of this 
article with any person, public 
corporation, State or any agency or 
political subdivision ... ; 

(3) 	 To enter into contracts and agreements 
for superintendents and management 
services with any person, who has 
executive personnel with experience and 
skill applicable to the superintendents 
and management of any system... ; 

(4) 	 To execute security agreements, 
contracts, leases, equipment trust 
certificates and any other forms of 
contract or agreement ... ; 

(5) 	 To do any and all things necessary or 
convenient to carry out the powers given 
in this article unless otherwise 
forbidden by law. 

W.Va. Code §7-15-10. 

10. 	 An Ambulance Authority created pursuant to the West 

Virginia Emergency Ambulance Service Act is not subservient to a 

County Commission or any individual County Commission member such 

as the respondent. W.Va. Code §7-15-1 et ~. 

11. 	 On or about September 24, 2009 the Board of Directors of 

the 	 Doddridge County Ambulance Authority adopted by-laws in 

accordance with West Virginia Code §7-15-10(c). Appendix Vol. 3 at 

page 	00745. 
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12. The Minutes of the Doddridge County Commission do not 

reflect that the number of directors was increased or decreased in 

accordance with West Virginia Code §7-15-5 at any time. 

13. The appellee, Gregory L. Robinson, was appointed to the 

Doddridge County Ambulance Authority on January 2, 2013, by the 

Doddridge County Commission at his first meeting following his 2012 

election. Mr. Robinson made the motion that he be appointed and he 

voted in favor of his appointment. Appendix Vol. 3 at page 00753

00754. 

14. The Minutes of the January 2, 2013 meeting do not 

indicate that there was any vacancy on the Board of Directors of 

the Doddridge County Ambulance Authority at the time that the 

appellee made the motion and voted to place himself on the 

Ambulance Authority Board of Directors. Appendix Vol. 3 at page 

00753. 

15. The actions of the appellee were in direct violation of 

West Virginia Code §7-15-5. 

16. On April 2, 2013, the appellee, Gregory L. Robinson, as 

a member of the Doddridge County Commission made a motion and voted 

to remove all members of the Doddridge County Ambulance Authority 

Board of Directors. The motion passed and the entire Board of 

Directors was removed. Appendix Vol. 3 at page 00756. 

17. As the members of the Board of Directors of the Doddridge 

County Ambulance Authority are appointed to fixed terms pursuant to 

West Virginia Code §7-15-5. 
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18. There is no provision of the Emergency Ambulance Service 

Act, W.Va. Code §7-15-1 et ~., granting authority of a County 

Commission to remove from office any member of an Ambulance 

Authority Board of Directors, therefore, the respondent engaged in 

official misconduct by the willful, unlawful motion to remove the 

entire Board of Directors of the Ambulance Authority and appellee's 

subsequent vote to remove the entire board of directors. Appendix 

Vol. 3 at page 0763. 

19. The only mechanism for the removal of members of the 

Board of Directors of an Ambulance Authority is a petition pursuant 

to West Virginia Code §6-6-7 as such individuals hold an appointed 

county office with a term fixed by law. W.Va. Code §6-6-7(a). 

20. Where a county official is appointed for a fixed term of 

office such as that provided for members of the Ambulance Authority 

Board of Directors a County Commission has no power to remove such 

individual. Helmick v. Tucker County Court, 65 W.Va. 231, 64 

S.E.2d 17 (1909); Barbor v. County Court of Mercer County, 85 W.Va. 

359, 101 S.E. 721 (1920); Willhem v. West Virginia Lottery, 198 

W.Va. 92, 479 S.E.2d 602 (1996); Schwartz v. County Court of 

Hancock County, 136 W.Va. 626, 63 S.E.2d 64 (1951); Attorney 

General Opinion, 2 0 15 WL 7 4 314 0 0 (W.Va. Atty. Gen. November 12, 

2015) . 

21. The actions of the appellee are in complete disregard for 

clear West Virginia Statutes and decisions of this Court. 
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22. Following the removal of the entire Board of Directors, 

the Doddridge County Ambulance Authority continued to operate with 

no Board of Directors in violation of West Virginia Code §7-15-5 

for a period of approximately thirty (30) days. Appendix Vol. 3 at 

page 00766 and 00767. 

23. Based upon a vacancy on the Ambulance Authority Board of 

Directors, on December 4, 2013, the appellee voted in favor of the 

appointment of Robert Beamer to be a member of the Board of 

Directors of the Doddridge County Ambulance Authority. Appendix 

Vol. 3 at page 00770 and page 00771. 

24. During the May 20, 2014 meeting of the Doddridge County 

Commission, the appellee, despite the absence of any item on the 

agenda with respect to Mr. Beamer's removal, made a motion to 

remove Robert Beamer from the Board of Directors of the Doddridge 

County Ambulance Authority. Appendix Vol. 3 at page 00779 and page 

00787. 

25. At the same meeting the respondent made the motion and 

voted to remove the Executive Director of the Doddridge County 

Ambulance Authority. Appendix Vol. 3 at page 00787. 

26. The appellee was advised that as Mr. Beamer's removal was 

not on the meeting agenda the motion could not be considered. The 

respondent had the removal of Mr. Beamer placed on the agenda for 

the next commission meeting. Appendix Vol. 3 at page 00787. 
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Commission which occurred on June 3, 2014, the Agenda contained 

under New Business the following: 

Removal of member from DCAA Board of Directors. 

Appendix Vol. 3 at page 00790. 

28. During the June 3, 2014 meeting the appellee made the 

motion to remove Mr. Beamer from the Board of Directors; the 

respondent voted in favor of his motion; and, the motion passed. 

Appendix Vol. 3 at page 794. 

29. As stated above a county commission has no authority to 

remove any member of an Ambulance Authority Board of Directors once 

appointed, therefore, the conduct of the appellee as a member of 

the county commission as well as, the member making the motion, is 

the willful unlawful behavior of the appellee in the course of his 

.performance 	of the duties of public office. W.Va. Code §6-6-1(a) 

(2016) . 

30. At the meeting of the Doddridge County Commission held on 

June 17, 2014, Robert Beamer submitted a letter regarding his 

concerns about the Doddridge County Ambulance Authority. One of 

the concerns expressed by Mr. Beamer was that the appellee 

interfered with the operation of the Ambulance Authority. Appendix 

Vol. 3 at page 00875. (Transcript at 34). 

31. For the year ending June 30, 2014, the appellee, approved 

the expenditure $38,878.00 to purchase new equipment for the 

Ambulance Authority. Appendix Vol. 3 at page 00875. (Transcript at 

35) . 
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32. With respect to ambulance authorities, West Virginia Code 

§7-15-16, any purchase in excess of $10,000.00 shall be based upon 

competitive sealed bids. 

33. With respect to county commissions, West Virginia Code 

§7-1-11, any purchase in excess of $15,000.000 shall be based on 

competitive bids. 

34. The records of the Clerk of the County Commission of 

Doddridge County do not indicate any competitive bidding for any 

purchase of vehicles or equipment for the ambulance authority from 

January 1, 2013 to January 1, 2017. Appendix Vol. 3 at page 00875. 

(Transcript at 9). 

35. The Agenda for the April 19, 2016 meeting of the 

Doddridge County Commission contained the following items under New 

Business: 

K. DCEMS-Discussion of finances. 

Appendix Vol. 3 at page 00799. 

36. During the April 19, 2016 commission meeting a quorum of 

the Doddridge County Commission was present. Appendix Vol. 3 at 

page 00801. 

37. At the April 19, 2016 meeting of the county commission, 

a majority of the members voted in favor of a $50,000.00 donation 

to the Doddridge County Emergency Squad, Inc. Appendix Vol. 3 at 

page 00804. 
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38. Pursuant to the motion, which passed by majority vote, 

the County Clerk sent check number 17777 on the account of the 

Sheriff of Doddridge County and signed by the Sheriff, the Clerk 

and the respondent to the president of the Doddridge County 

Emergency Squad, Inc. Appendix Vol. 3 at page 00806. 

39. On April 21, 2016, the appellee, Gregory L. Robinson, 

without advising any other member of the Doddridge County 

Commission, took unilateral action to stop the payment at the bank 

of the $50,000.00 check made payable to the Doddridge County 

Emergency Squad and written on the account of the Doddridge County 

Sheriff. Appendix Vol. 3 at page 00874. (Transcript at 101). 

40. From April 21, 2016 to the present, the Doddridge County 

Commission has taken no action to reverse the April 19, 2016 vote 

to donate $50,000.00 to the Doddridge County Emergency Squad, Inc. 

41. On February 7, 2017 the Doddridge County Commission, with 

the respondent voting in favor, again with no statutory authority, 

removed the entire Board of Directors of the Doddridge County 

Ambulance Authority. Appendix Vol. 3 at page 00808. 

42. At the time of the evidentiary hearing in this action the 

Doddridge County Ambulance Authority was operating under the total 

control of the Doddridge County Commission with no Board of 

Directors in violation of West Virginia Code §7-15-5. 
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IV. Summary of Argument 

The appellee engaged in willful unlawful behavior in the 

course of his performance of the duties of his elected office. 

Based upon this behavior and the admission of the appellee that he 

would do exactly the same in the future the appellee must be 

removed from office. Appendix Vol. 3 at page 00810'. 

The three-judge court articulate as a basis for the denial of 

the petition that the appellee was a member of the county 

commission and at least one other commission member joined with the 

appellee in some of the unlawful conduct. Appendix Vol. 3 at page 

00872. West Virginia Code §6-6-7 (2016) contains no such defense, 

each individual covered under West Virginia Code §6-6-7 (2016) is 

responsible for their own actions and behavior. 

The three-judge court did not take the time to consider the 

admitted uncontested exhibits which establish willful unlawful 

behavior by the appellee. The three-j udge court ignored the 

admission by the appellee that he ordered the check authorized by 

the county commission to be stop paid. 

The evidence which must be considered in a light most 

favorable to the appellant clearly established that the appellee 

had no respect for West Virginia law or the requirements and 

limitations of his office. As such the appellee should be removed 

from office. 
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v. Statement Regarding Oral Argument 

Pursuant to Rule 20(a) of the West Virginia Rules of Appellate 

Procedure, the appellant, Charles Patrick Heaster, believes that 

oral argument should be held in this case as it involves issues of 

fundamental public importance. As the three-judge court ruled as 

a matter of law the review by this court is de novo. 

The removal of an elected official is a drastic remedy, 

however, 100 citizens of Doddridge County invoked the provisions of 

West Virginia Code §6-6-7 (2016) regarding the appellee and the 

uncontroverted evidence presented showed clearly and convincingly 

the willful unlawful conduct of the appellee. Kemp v. Boyd, 166 

W.Va. 471, 275 S.E.2d 297 (1981). At issue in this action is the 

expenditure of public funds as well as the power of government and 

the limits of individual elected officials. 

For these reasons, oral argument pursuant to Rule 20(a) (2) of 

the West Virginia Rules of Appellate Procedure should be held in 

this case. 

VI. Points and Authorities 


Constitution of West Virginia 


Constitution of West Virginia Article 9 §9 

state Cases 

Barbor v. County Court of Mercer County, 85 W.Va. 359, 101 S.E. 721 
(1920) ; 

Brannon v. Riffle, 197 W.Va. 97, 475 S.E.2d 97 (1996); 

Daugherty v. Ellis, 142 W.Va.340, 97 S.E.2d 33 (1956); 

15 



Estep v. Mike Ferrell Ford Lincoln-Mercury, 223 W.Va. 209, 672 

S.E.2d 345 (2008); 


Goshorn's Executors v. County Court of Kanawha County, 42 W.Va. 

735, 26 S.E. 452 (1896); 


Helmick v. Tucker County Court, 65 W.Va. 231, 64 S.E.2d 17 (1909); 


Johnson v. Hills Department Stores, Inc., 200 W.Va. 196; 480 S.E.2d 

471 (1997); 


Kemp v. Boyd, 166 W.Va. 471, 275 S.E.2d 297 (1981); 


Padandreas v. Kawecki, 2017 WL 383782 (W.Va. Sup.Ct. January 27, 

2017) ; 


Schwartz v. County Court of Hancock County, 136 W. Va. 626, 63 

S.E.2d 64 (1951); 


State ex rel. County Court of Tyler County v. Morris, 91 W.Va. 269, 

112 S.E. 519 (1922); 


State ex rel. West Virginia Parkways Authority v. Barr, 288 W.Va. 

27, 716 S.E.2d 689 (2011); 


Wil1hem v. West Virginia Lottery, 198 W.Va. 92, 479 S.E.2d 602 

(1996) ; 


Statutes and Regulations 

West Virginia Code §6-6-1 


West Virginia Code §6-6-1(a) 


West Virginia Code §6-6-1(b) 


West Virginia Code §6-6-1(c) 


West Virginia Code §6-6-7 


West Virginia Code §6-6-7(a) 


West Virginia Code §6-6-7 (b) (1) (C) (iii) 


West Virginia Code §6-6-7(g) 


West Virginia Code §6-6-7(h) 
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West Virginia Code §7-1-11 

West Virginia Code §7-15-1 et ~. 

West Virginia Code §7-15-4 

West Virginia Code §7-15-5 

West Virginia Code §7-15-10 

West Virginia Code §7-15-10(c) 

West Virginia Code §7-15-16 

Rules of Appellate Procedure 

West Virginia Rules of Appellate Procedure Rule 20 (a) 

West Virginia Rules of Appellate Procedure Rule 20 (a) (2) 

Attorney General Opinions 

Attorney General Opinion, 2015 WL 7431400 (W.Va. Atty. Gen. 
November 12, 2015) 

VII. Discussion 

A. Standard of Review 

West Virginia Code §6-6-7(h) (2016) provides that: 

The Supreme Court of Appeals shall consider 
and decide the appeal upon the original papers 
and documents, without requiring the same to 
be printed and shall enforce its findings by 
proper writ. 

The three-judge court ruled on the petition as a matter of law, 

therefore, the review by this Court is de novo. 

Although providing no legal authority, the three-judge court 

ruled that the petitioner failed to establish a prima facie case of 
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willful or unlawful misconduct on the part of the appellee. Where 

a trial court rules as a matter of law following the presentation 

of evidence by the moving party, the standard of review by this 

Court is de novo. Estep v. Mike Ferrell Ford Lincoln-Mercury, 223 

W.Va. 209, 672 S.E.2d 345 (2008); Brannon v. Riffle, 197 W.Va. 97, 

475 S.E.2d 97 (1996). 

In consideration the correctness of the decision of the three

judge court, all of the evidence must be considered in a light most 

favorable to the non-moving party. Johnson v. Hills Department 

Stores, Inc., 200 W.Va. 196; 480 S.E.2d 471 (1997). Considering 

the evidence in a light most favorable to the appellant, it is 

clear that the appellee engaged in official misconduct at defined 

by West Code §6-6-1 (a) (2016). 

B. 	 The Three-iudge Court Erred in Finding That Appellant Had 
Not Submitted Satisfactory Proof, by Clear and Convincing 
Evidence, Sufficient to Remove the Appellee from Elected 
Office. 

The appellee admitted that he unilaterally issued stopped 

payment on the $50,000.00 check written to the Doddridge County 

Emergency Squad, Inc. Appendix Vol. 3 at page 00874. (Transcript 

at 101). This payment was authorized by the majority vote of the 

Doddridge County Commission at a legal meeting of the commission 

with a quorum present. Appendix Vol. 3 at page 00804. 

The conduct of the appellee in unilaterally nullifying the 

legal action of the Doddridge County Commission is without question 
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willful unlawful behavior on the part of the respondent. W.Va. 

Code §6-6-1(a) (2016). This intentional disregard for the 

Constitution and Statutes of West Virginia is alone sufficient to 

support the removal of the appellee, however, the totality of the 

circumstances presented show a pattern and practice of total 

disdain for the law by the appellee as well as a complete lack of 

any remorse. Appendix Vol. 3 at page 00874. (Transcript at 101). 

West Virginia Code §6-6-1(a) defines official misconduct to 

include any willful unlawful behavior by a public officer in the 

course of his or her performance of the duties of the public 

office. West Virginia Code §6-6-1(b) defines neglect of duty as 

the knowing refusal or willful failure of a public officer to 

perform an essential act or duty of the office required by law. 

Pursuant to West Virginia Code §6-6-7 (2016) the appellee as 

an elected commissioner of Doddridge County may be removed from 

office for official misconduct, neglect of duty, incompetence or 

for any of the causes or on any of the grounds provided by any 

other statute. The term incompetence as defined by West Virginia 

Code §6-6-1(c) includes the waste or misappropriation of public 

funds. 

Without question the unilateral decision of the appellee to 

stop payment on a check for the payment of funds to the Doddridge 

County Emergency Squad, Inc., at a duly constituted meeting is 

willful unlawful behavior. The check was to be provided based upon 
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a majority vote of the Doddridge County Commission and could not be 

undone by the appellee after the meeting. 

Further, the appellee has admitted that under the same 

circumstances he would take exactly the same actions. Appendix 

Vol. 3 at page 00810. Such an admission is clear and convincing 

evidence of official misconduct and compels the removal of the 

appellee from office. 

Pursuant to West Virginia Code §6-6-7 in order to warrant 

removal of an officer for malfeasance the petitioner must present 

clear and convincing evidence of official misconduct, malfeasance 

in office, incompetence, neglect of duty, or gross immorality. 

Kemp v. Boyd, 166 W.Va. 471, 275 S.E.2d 297 (1981). Although the 

removal of an elected official is a drastic remedy and the 

statutory provisions prescribing the grounds for removal are 

strictly construed, where clear and convincing evidence is 

available establishing malfeasance in office removal is warranted. 

Kemp v. Boyd, 166 W.Va. 471, 275 S.E.2d 297 (1981). 

Originally called county courts, county commissions are 

created by Article 9 §9 of the Constitution of West Virginia. 

Section 9 provides that each county shall have a county commission 

composed of three (3 ) commissioners with two (2) of the 

commissioners being a quorum for the transaction of business. 

County commissions are required to hold four (4) regular sessions 

each year and meet at other times as may be fixed and entered of 

record by the commission. Art. 9 §9 Const. of West Virginia. 
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county commissions are also empowered to hold special sessions 

where provisions for such special sessions have been made by law. 

A county commission is a corporation created by statute and 

possesses only such powers as expressly conferred by the State 

Constitution and the West Virginia Legislature. State ex rel. West 

Virginia Parkways Authority v. Barr, 288 W.Va. 27, 716 S.E.2d 689 

(2011). County commissions are permitted to only do such things as 

are authorized by law and in the mode prescribed. Id. at S.E.2d 

694. 

Article 9 Section 11 of the Constitution of West Virginia 

designates and describes the power of county commissions. It is 

clear that an individual county commissioner is not granted any 

independent authority. Daugherty v. Ellis, 142 W. Va. 340, 97 

S. E. 2d 33 (1956) (members of a county court [county commission] 

cannot separately and individually give their consent or enter into 

a contract and in that manner obligate the court [commission] as a 

corporate entity.) State ex rel. County Court of Tyler County v. 

Morris, 91 W.Va. 269, 112 S.E. 519 (1922); Goshorn's Executors v. 

County Court of Kanawha County, 42 W.Va. 735, 26 S.E. 452 (1896). 

As a statutorily created corporation, a county commission can 

only do such things as authorized by the constitution or statute. 

A county commission must act in the manner prescribed by law. 

Barbor v. County Court of Mercer County, 85 W.Va. 359, 101 S.E. 721 

(1920) . 
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A county commission may only exercise its powers as a complete 

commission while in a legal commission session with a quorum 

present. Further, the county commission must follow proper 

procedure and enter its proceedings of record to make its actions 

valid and binding. Daugherty v. Ellis, 142 W.Va. 340, 97 S.E.2d 33 

(1956) . 

During the first commission meeting in office on January 2, 

2013, the appellee exceeded his constitutional as well as statutory 

authority by nominating, then voting for his own appointment to the 

Board of Directors of the Doddridge County Ambulance Authority. 

Appendix Vol. 3 at page 00754. There was no vacancy on the 

Doddridge County Ambulance Authority Board of Directors nor did the 

commission vote to increase the number of directors for the 

authority. Appendix Vol. 3 at page 00752. 

As provided herein, county commissions have no authority to 

remove all of the Board of Directors of an Ambulance Authority 

established pursuant to West Virginia Code §7-15-1 et seq. Helmick 

v. Tucker County Court, 65 W.Va. 231, 64 S.E.2d 17 (1909); Barbor 

v. 	 County Court of Mercer County, 85 W.Va. 359, 101 S.E. 721 

(1920); Willhem v. West Virginia Lottery, 198 W.Va. 92, 479 S.E.2d 

602 (1996); Schwartz v. County Court of Hancock County, 136 W.Va. 

626, 63 S.E.2d 64 (1951); Attorney General Opinion, 2015 WL 7431400 

(W.Va. Atty. Gen. November 12, 2015). 
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As evidence of the complete lack of regard for the 

Consti tutional and statutory limitations upon his office, the 

appellee again on February 7, 2017 moved and voted to remove all of 

the members of the Board of Directors of the Doddridge County 

Ambulance Authority. Appendix Vol. 3 at page 00808. Based upon 

such conduct it is clear that the appellee has no regard for the 

law of the State of West Virginia and is engaging in repeated 

willful unlawful behavior as provided by West Virginia Code §6-6

1 (a) . 

At the time of the evidentiary hearing, the Doddridge County 

Ambulance Authority was operating without a Board of Directors as 

required by West Virginia Code §7-15-5 with the Doddridge County 

Commission, headed by the appellee, unlawfully engaging in the role 

of Board of Directors. Appendix Vol. 3 at page 00808. This is the 

second time that the Doddridge County Ambulance Authority has acted 

without a Board of Directors based upon its removal instigated and 

effectuated by the respondent. Appendix Vol. 3 at page 00764. 

Despite the express unambiguous language of the West Virginia 

Emergency Ambulance Service Act, the appellee, as a member of the 

Doddridge County Commission, has permitted the payment of wages to 

Ambulance Authority employees as well as purchase supplies and 

equipment for the Doddridge County Ambulance Authority. Since 2013 

nei ther the Ambulance Authority nor the County Commission has 

sought competitive bids as required by statute. Appendix Vol. 3 at 

page 00875. (Transcript at 9). 
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The clear weight of the evidence, the majority of which is 

from the official records of the Clerk of the County Commission of 

Doddridge County, clearly and convincingly establishes that the 

appellee engaged in and continues to engage in willful unlawful 

behavior in the course of his performance of the duties as a county 

commissioner. Further, such willful unlawful behavior is not de 

minimis nor limited in scope. Padandreas v. Kawecki, 2017 WL 383782 

(W.Va. Sup.Ct. January 27, 2017). 

In Padandreas, the appellee noted his single mistake and 

apologized, prompting the panel and Supreme Court to determine that 

the violation was de minimis. No such facts are presented here, 

especially where the respondent has continued in his willful 

unlawful behavior. 

Another example of willful unlawful conduct presented at the 

evidentiary hearing was the lease agreement for the Doddridge 

County Library. Appendix Vol. 3 at page 00874. (Transcript at 

12). The appellee executed the lease as President of the County 

Commission. 

The lease agreement provides for a $1,250,000.00 security 

deposit. Appendix Vol. 3 at page 000874. (Transcript at 13). The 

lease can be cancelled at any time with no provision regarding the 

return of any of the security deposit. 
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C. 	 The Three-judge Court Erred as a Matter of Law That the 
Appellant Failed to Establish a Prima Facie Claim as West 
Virginia Code § 6-6-7 (g) (2016) Provides That a Prima 
Facie Case Was Established upon the Appointment of the 
Three-judge Panel. 

West Virginia Code §6-6-7(g) (2016) provides that the circuit 

court make a determination whether the allegations of a petition 

would be sufficient if proven by clear and convincing evidence, to 

warrant the removal of the appellee from office. Accordingly, the 

determination by the three-judge court that the appellant failed to 

"set forth a prima facie case", indicates a lack of understanding 

by the three-judge court of the statute. Appendix Vol. 3 at page 

00868 (footnote 4). 

If the petition had not stated a prima facie case, the circuit 

court would not have forwarded a copy of it to this Court. 

Further, this Court would not have designated the three-judge 

court. W.Va. Code §6-6-7 (g) (2016). 

VII. Conclusion 

Based upon the foregoing, the appellant respectfully requests 

that the Order of the three-judge court be reversed and that the 

appellee be removed from elected office. 

Dated this 30th day of October, 2017. 

Schillace 
Bar No. 5597 

Counsel for the Appellant, 
Charles Patrick Heaster 

Schillace Law Office 
Post Office Box 1526 
Clarksburg, West Virginia 26302-1526 
Telephone: (304) 624-1000 
Facsimile: (304) 624-9100 
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