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STATEMENT OF THE CASE 

Respondent, US Liens Limited Liability Company ("US Liens") is a foreign company 

organized and existing in the State ofMaryland. Subhash C. Gupta ("Gupta") is the sole 

member of the Company and is a resident and domiciled in the State of Maryland. App. II, 4. 

Defendant, Juliann S. Archuleta ("Archuleta") is a resident and domiciled in the State of West 

Virginia. App. III, 6. 

At all material times hereto, Archuleta held all right, title and interest in certain real estate 

known for postal purposes as 2801 Poorhouse Road, Martinsburg, West Virginia, 25403 ("the 

subject property"), it having been conveyed to her and her late father, J. Gilbert Archuleta, by 

Deed of record in the Office of the Clerk of Berkeley County, West Virginia, in Deed Book No. 

529, at Page 278. App. III, 23. 

Archuleta failed to pay the property taxes for the subject property in 2012. US Liens was 

the highest bidder for and successful purchaser of the 2012 tax lien. As the highest bidder, the 

Sheriff issued to US Liens a certificate of sale concerning the purchase of the 2012 tax lien 

against Archuleta's home. App. 1,23. 

Thereafter, and in substantial compliance with prevailing law, US Liens exercised due 

diligence and provided notice to all interested parties, as confirmed by the verified West Virginia 

State Auditor record. Specifically, US Liens attempted to serve Archuleta by both certified and 

regular mail (App 1,40,347-348), US Liens published notice in a local newspaper (App 1,40, 

339) and US Liens attempted to personally serve Archuleta (App 1,40,354). 

By Deed dated April 1, 2015, made by and between G. Russell Rollyson, Jr., appointee of 

the Honorable Glen B. Gainer, III, State Auditor, as the Grantor and U.S. Liens, as the Grantee, 

Plaintiff lawfully acquired the subject property. App 1,39. 
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SUMMARY OF THE ARGUMENT 


US Liens substantially complied with W.Va. Code §11A-3-22 (2017). Specifically, US 

Liens attempted to serve Archuleta by both certified and regular mail. App 1,40,347-348. US 

Liens published notice in a local newspaper. App 1,40,339. Most notably, US Liens attempted 

to personally serve Archuleta. App 1,40,354. 

US Liens provided the physical address of the subject property to the WV State Auditor, 

who then failed to specifically send a notice to an "Occupant" of the property. However, this 

action would be been futile, and US Liens did take additional steps to satisfy due process 

requirements, as outlined above. 

The Circuit Court correctly determined that US Liens exercised due diligence and 

substantially complied with applicable law. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondent agrees with the Petitioner that oral argument may assist the Court in 

reviewing this matter. 

STANDARD OF REVIEW 

Pursuant to Rule 56 of the West Virginia Rules of Civil Procedure, summary judgment is 

proper where the record demonstrates "that there is no genuine issue as to any material fact and 

that the moving party is entitled to a judgment as a matter oflaw." As a result of that plan 

language, this Court's standards of review concerning summary judgment have become well 

settled. Mason v. Smith, 233 W.Va. 673,677 (2014). Syllabus Point 3 ofAetna Casualty and 

Surety Company v. Federal Insurance Company o/New York, 148 W.Va. 160, 133 S.E.2d 770 

(1963) holds: "[a] motion for summary judgment should be granted only when it is clear that 

there is no genuine issue of fact to be tried and inquiry concerning the facts is not desirable to 

clarity the application of law." 
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As set forth in Painter v. Peavy, 192 W.Va. 189,451 S.E.2d 755 (1994), a circuit court's 

entry of summary judgment "is reviewed de novo." 

ARGUMENT 

A. 	 THE CIRCUIT COURT DID NOT ERR IN DETERMINING THAT NOTICE TO 
ARCHULETA WAS SUFFICIENT, ALTHOUGH THE WV STATE AUDITOR 
DID NOT SPECIFICALLY ADDRESS A SEPARATE NOTICE TO AN 
"OCCUPANT" OF THE PROPERTY. 

As set forth in W.Va. Code §11A-3-22: Service ofNotice: 

.. .In addition to the other notice requirements set forth in this section, if the real 
property subject to the tax lien was classified as Class II property at the time of 
the assessment, at the same time the State Auditor issues the required notices by 
certified mail, the State Auditor shall forward a copy of the notice sent to the 
delinquent taxpayer by first class mail, address to "Occupant", to the physical 
mailing address for the subject property. The physical mailing address for the 
subject property shall be supplied by the purchaser of the tax lien pursuant to the 
provisions of section nineteen of this article. Where the mail is not deliverable to 
an address at the physical location of the subject property, the copy of the notice 
shall be sent to any other mailing address that exists to which the notice would be 
delivered to an occupant of the subject property. 

Based upon a clear reading of this provision, it was the WV State Auditor's 

responsibility, and not Respondent's, to send a separate notice to an "Occupant" ofthe property. 

There is no dispute that US Liens provided the physical address of the property to the WV State 

Auditor, as required by the Statute. 

Mr. Subhash Gupta, authorized representative for US Liens, testified that he believed that 

the WV State Auditor was to send a separate notice to any "Occupant" of the property. He stated 

as follows: 

Q. 	 Do you intend for Ms. Weese to testify at the trial of this matter? 
A. 	 We - I think Chris has requested her but hasn't been able to serve her. 
Q. 	 Do you intend to waive any attorney-client privilege that exists between 

you and Ms. Weese at trial? 
A. 	 I don't have any problem. 
Q. 	 Do you have any idea what information she holds that you want her to 

testify to at trial? 
A. 	 She indicated to me that this question of the occupant that we didn't serve, 

the state auditor is supposed to do it for a Class II property, and she pulled 
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out some - something from the website and said to me that that's what it 
was. 

Q. 	 That is was his job to have done that? 
A. 	 Correct. 
Q. 	 And it was not her job but the state auditor's job to make sure something 

was mailed addressed to the occupant? 
A. 	 Because if the property has a physical address, a Class II property, then it 

was his job to do it. 
Q. 	 Did she express to you an opinion as to why he did not do it? 
A. 	 No, I haven't - I have no idea. 

See Subhash C. Gupta Deposition Transcript, App. II, 17-18. 

D. Frank Hill, III, Esq., retained expert for Archuleta, testified regarding certain Form 

Instructions that are sent each year by the WV State Auditor to tax lien purchasers. As 

confirmed by Exhibit 2 to Mr. Hill's deposition, these Form Instructions did not specifically state 

that the tax lien purchaser was required to send notice to an "Occupant." Specifically, Mr. Hill 

testified as follows: 

Q. 	 So my question would: The statute changed prior to 2016 at some point? 
A. 	 Yes, sir. 
Q. 	 And so the instructions for 2016 would then presumably have the same 

instructive language as it relates to "occupant"? 
A. 	 Well, I don't know. 
Q. 	 Okay, Well, why don't-
A. 	 I don't know whether-
Q. 	 Why don't you look, and the language that you referred to, my question is: 

Is it in this letter? 
A. 	 My rapid review of it says no. 
Q. 	 Okay. 
A. 	 The precise language is not. The closest you're going to get to that is on 

page 2-
Q. 	 Right. 
A. 	 -- subparagraph parenthesis 2 -
Q. 	 Right. 
A. 	 -- where it identifies if as a "Class II." 

See D. Frank Hill, III, Esq. Deposition Transcript, App. IV, 61. 

As set forth in the Form Instructions provided by the WV State Auditor: 

(2) 	 When the real property subject to the tax lien is classified as Class II 
property, provide the State Auditor with the physical mailing address of 
the property that is subject to the tax lien or liens purchased. Where the 
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mail is not deliverable to an address at the physical location of the subject, 
the copy of the notice shall be sent to any other mailing address that exists 
to which the notice would be delivered to an occupant of the subject 
property. 

Supp. App. I, 1-5. 

The 2016 Form Instructions sent out each year by the WV State Auditor only included 

the requirement that the tax lien purchaser provide the physical address of the property. Supp. 

App. I, 1-5. There is no dispute that US Liens provided the physical address to the WV State 

Auditor. The WV State Auditor failed to provide notice to an "Occupant" of the property. US 

Liens should not be penalized for this technical oversight. Importantly, Archuleta could have 

joined the WV State Auditor as a party-defendant in this matter, but did not. 

Indeed, in 0 'Neal v. Wisen, 2017 WL 3274437 (2017), the United States District Court 

for the Southern District of West Virginia, Judge Irene Berger presiding, addressed the issue of 

joining the WV State Auditor as a party-Defendant. Judge Berger opined as follows: 

Under West Virginia law, the purchaser of a tax-delinquent property is 
responsible for conducting the title search and obtaining the names and addresses 
to which notice should be sent. Mr. Rollyson [G. Russell Rollyson, Jr.
appointed Deputy Commissioner of Delinquent and Nonentered Lands], however, 
is responsible for serving the notice, and, ultimately, approving the tax deed ...The 
statute requires the purchaser to supply the address, but directs the deputy 
commissioner to send a copy of the notice, by first class mail, to 'Occupant,' at 
either the physical mailing address or any other mailing address to which notice 
would be delivered to an occupant of the property. W.Va. Code § lIA-3-55.! 

ld at 5. 

Judge Berger then determined that the Deputy Commissioner was not entitled to qualified 

immunity for his actions and/or omissions therein. The Court clarified this determination: 

Mr. Rollyson argues that his role is merely ministerial, and the actions of his 
office are prescribed by statute. The Court does not find that the statute requires 
Mr. Rollyson to issue deeds following inadequate notice. Indeed, the suggestion 
that state law requires Mr. Rollyson to give deeds to purchasers who have not 

! The language as set forth in W.Va. Code § lIA-3-55 mirrors the language as set forth in W.Va. 
Code § lIA-3-22, the difference in 0 'Neal being that the State purchased the tax lien. 

5 



fulfilled their statutory and constitutional duty to properly identify and seek to 
notify owners, borders on the absurd. Although the statute does not specify that 
additional reasonable attempts to located and notify property owners are required 
when an initial attempt fails, it cannot reasonably by read to preclude such a 
requirement, particularly in light of the precedent. 

Id at Footnote No.4. 

Although the Court in the 0 'Neal case determined that the actions taken to provide notice 

to all interested parties were not adequate to satisfy due process requirements, the possible 

culpability of the Deputy Commissioner, is relevant in this matter. Archuleta could have named 

the WV State Auditor as a party-defendant for his failure to send notice to an "Occupant" of the 

property. She chose not to, and US Liens should not be penalized for this technical oversight. 

Nevertheless, in this matter, sending notice to an "Occupant" of the property would have 

been futile. The purpose of W.Va. Code IIA-3-22, as amended, is to ensure that one actual 

occupying the subject premises receives notice of the tax lien purchase. For example, if the 

premises was occupied by a tenant, it is presumed that this tenant will advise the landlord / 

owner of said notice. "Purpose of requiring written notice to occupant or person in possession of 

land before taking of tax deed to the land is to make it possible for owner or occupant to redeem 

the premises from tax lien." Clouse v. Ruplinger, 233 Wis. 626,290 N.W. 133 (1940). In this 

matter, Archuleta owned and resided at the property, but was temporarily away from the 

residence during the subject time period. Such a notice to an "Occupant" would have 

presumably been returned "UNCLAIMED," similar to the other mailed notices to Archuleta. 

The "Occupant" is indeed Ms. Archuleta. 

The Circuit Court correctly recognized that Archuleta was both the delinquent taxpayer 

and "Occupant" of the subject property: 

...Here, it is undisputed that the property was classified as a Class II, however, it 
is also undisputed that the delinquent taxpayer, Ms. Archuleta, was the occupant 
of the subject property and that she received first class mail addressed to her true 
name. Her only defense is that she did not read her mail because she was not 
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home. Mr. Archuleta did not change residence, she continued to manage her 
affairs and business dealings, she was never deemed incompetent, she arranged a 
caretaker [to] walk her dogs daily. While it is regrettable that Ms. Archuleta was 
hospitalized, it does not toll the redemption deadline. Ms. Archuleta would not 
have received any additional notice had a second first class letter been delivered 
to her under a pseudonym. 

App I, 11. 

Based upon these facts, the Circuit Court did not err in determining that notice to 

Archuleta was sufficient, although the WV State Auditor did not specifically address a separate 

notice to an "Occupant" of the property. 

B. 	 THE CIRCUIT COURT DID NOT ERR IN DETERMINING THAT US LIENS 
SUBSTANTIALLY COMPLIED WITH THE STATUTORY NOTICE 
REQUIREMENTS AS SET FORTH IN W.VA. CODE llA-3-22. 

As confirmed by the West Virginia State Auditor record and the testimony of the parties 

and relevant witnesses, US Liens substantially complied with the statutory notice requirements, 

and took several additional steps in the attempt to. notify the Petitioner. As set forth in W.Va. 

Code lIA-3-22 (2017): Service ofNotice: 

(a) As soon as the State Auditor has prepared the notice provided in section 
twenty-one of this article, he or she shall cause it to be served upon all persons 
named on the list generated by the purchaser pursuant to the provisions of section 
nineteen of this article. 

(b) The notice shall be served upon all persons residing or found in the state in 
the manner provided for serving process commencing a civil action or by certified 
mail, return receipt requested. The notice shall be served on or before the thirtieth 
day following the request for notice. 

(c) If the person entitled to notice is a nonresident of this state, whose address is 
known to the purchaser, he or she shall be served at that address by certified mail, 
return receipt requested. 

(d) If the address of a person entitled to notice, whether a resident or nonresident 
of this state, whether a resident or nonresident of this state, is unknown to the 
purchaser and cannot be discovered by due diligence on the part of the purchaser, 
the notice shall be served by pUblication as a Class 111-0 legal advertisement in 
compliance with the provisions of article three, chapter fifty-nine of this code and 
the publication are for the publication shall be the county in which the real estate 
is located. If service by publication is necessary, publication shall be commenced 
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when personal service is required as set forth in this section and a copy of the 
notice shall at the same time be sent by certified mail, return receipt requested, to 
the last known address of the person to be served. The return of service of the 
notice and the affidavit of publication, if any, shall be in the manner provided for 
process generally and shall be filed and preserved by the State Auditor in his or 
her office, together with any return receipts for notices sent by certified mail. 

In addition to the other notice requirements set forth in this section, if the real 
property subject to the tax lien was classified as Class II property at the time of 
the assessment, at the same time the State Auditor issues the required notices by 
certified mail, the State Auditor shall forward a copy of the notice sent to the 
delinquent taxpayer by first class mail, address to "Occupant", to the physical 
mailing address for the subject property. The physical mailing address for the 
subject property shall be supplied by the purchaser of the tax lien pursuant to the 
provisions of section nineteen of this article. Where the mail is not deliverable to 
an address at the physical location of the subject property, the copy of the notice 
shall be sent to any other mailing address that exists to which the notice would be 
delivered to an occupant of the subject property. 

Pursuant to W.Va. Code § 11A-4-4 (2017): Right to set aside deed when one entitled to 

notice not qualified: 

(a) If any person entitled to be notified under the provisions of section twenty
two or fifty-five, article three of this chapter is not served with the notice as 
therein required, and does not have actual knowledge that such notice has been 
given to others in time to protect his interests by redeeming the property, he, his 
heirs and assigns, may, before the expiration of three years following the delivery 
ofthe deed, institute a civil action to set aside the deed. No deed shall be set aside 
under the provisions of this section until payment has been made or tendered to 
the purchaser, or his heirs or assigns, of the amount which would have been 
required for redemption, together with any taxes which have been paid on the 
property since delivery of the deed, with interest as the rate oftwelve percent per 
annum. 

(b) No title acquired pursuant to this article shall be set aside in the absence of a 
showing by clear and convincing evidence that the person who originally acquired 
such title failed to exercise reasonably diligent efforts to provide notice of his 
intention to acquire such title to the complaining party or his predecessors in title. 

(c) Upon a preliminary finding by the court that the deed will be set aside 
pursuant to this section, such amounts shall be paid within one month of the entry 
thereof. Upon the failure to pay the same within said period oftime, the court 
shall upon the request of the purchaser, enter judgment dismissing the action with 
prejudice. 
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Accordingly, Archuleta cannot have the valid tax deed set aside unless is it proven, by 

clear and convincing evidence, that US Liens failed to exercise reasonably diligent efforts to 

provide notice to the Petitioner. 

Although this case presents a new fact pattern regarding the actions taken by US Liens to 

provide proper notice to Archuleta, the issues are not of first impression. Indeed, both state and 

federal opinions can assist this Court in its review. 

In Cogar v. Lafferty, 219 W.Va. 743 (2006), this Court deemed the actions taken by the 

tax lien purchaser to be sufficient after notice was sent by certified mail, returned 

"UNCLAIMED," and then effectuated by newspaper publication. Id at 747. More recently, as 

defined in Mason v. Smith, 233 W.Va. 673 (2014), the Court determined that the tax lien 

purchaser failed to exercise reasonably diligent efforts. Specifically, the tax lien purchaser, 

Sunrise Atlantic, LLC ("Sunrise"), only attempted to serve the prior owners (the "Catalanos") by 

certified mail. Id at 679. The certified mail envelopes were returned "NOT DELIVERABLE 

AS ADDRESSED" or "UNCLAIMED." Id. Sunrise failed to take a single additional step to 

notify the Catalanos of their right to redeem. Id. Sunrise did not attempt personal service upon 

the Catalanos, nor was notice attempted by publication. Id. The Court in Mason concluded that 

the tax lien purchaser did not exercise due diligence, the required standard pursuant to prevailing 

West Virginia law. 

In Rebuild America, Inc. v. Davis, 229 W.Va. 86 (2012), this Court clarified the 

appropriate burden of proof applicable in this matter, citing that "[o]ur law is also clear that 

'[t]he owner cannot be deprived of his land by sale thereof for taxes unless the procedure 

prescribed by the statute, strictly construed, is substantially complied with. '" Id at 94 citing 

Kootnz v. Ball, 96 W.Va. 117, 122 S.E. 461 (1924). 

9 



The United States Court of Appeals for the Fourth Circuit, in Plemons v. Gale, 396 F.3d 

569 (4th Cir. 2005), outlined the series of cases that addressed the due diligence requirements of a 

tax lien purchaser in providing due process notice to all interested parties. Beginning with 

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 70 S.Ct. 652 (1950), the United 

States Supreme Court ruled that "[i]n any proceeding which is to be accorded fmality," due 

process requires "notice reasonably calculated, under all the circumstances, to apprise interested 

parties of the pendency of the action and afford them an opportunity to present their objections." 

Id at 314. Thereafter, in Mennonite Bd. ofMissions v. Adams, 462 U.S. 791, 103 S.Ct. 2706 

(1983), the U.S. Supreme Court found that "[a]lthough a party required to provide notice need 

not 'undertake extraordinary efforts to discover ... whereabouts ... not in the public record,' it must 

use 'reasonably diligent efforts' to discovery addresses that are reasonably ascertainable." Id at 

798. 

Based upon these decisions, the Plemons Court determined as follows: 

Section l1A-4-4 of the West Virginia Code allows an interested party to set aside 
a tax sale deed if that party proves by clear and convincing evidence that the tax 
sale purchaser failed to give constitutionally adequate notice. In the tax sale 
context, notice is constitutionally adequate when the purchase makes a reasonably 
diligent effort to provide the interested party with actual notice prior to the 
issuance of a tax sale deed. When notice sent by certified mail is returned 
unclaimed, the reasonable diligence standard requires the purchaser to make 
further inquiry reasonably calculated to locate the interested party's correct 
address. 

Plemons v. Gale, 382 F.Supp.2d 826, 832 (2005). 

In a more recent decision, the U.S. Supreme Court further clarified due process notice 

requirements and held "that when mailed notice of a tax sale is returned unclaimed, the State 

must take additional steps to attempt to provide notice the property owner before selling his 

property, if it is practicable to do so." Jones v. Flowers, 126 S.Ct. 1708, 1713 (2006). In that 

case, the Court determined that the State could have taken additional reasonable steps to ensure 
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proper notice, including sending the notice by regular mail, posting the notice at the property 

and/or addressing a notice to an "Occupant" of the property. Id at 1718-1719. 

Several District Court decisions have also recently weighed in on the issue of due process 

notice. In Kelber, LLC v. WVT, LLC, 213 F. Supp.3d 789 (2016), the United States District 

Court for the Northern District of West Virginia, Judge Irene Keeley presiding, determined that 

the due process requirements were not met by the tax lien purchaser after it mailed notice by 

both regular and certified mail and by publication. Id at 797. Judge Keeley suggested that 

additional steps could have included personal service, addressing mail to an "Occupant" of the 

property and posting notice at the property. Id at 802-804. In O'Neal v. Wisen, 2017 WL 

3274437 at 6, the United States District Court the Southern of West Virginia, Judge Irene Berger 

presiding, determined that due process requirements were not met by the tax lien purchaser after 

it mailed notice by both regular and certified mail, and these notices were returned 

"UNDELIVERABLE and/or UNCLAIMED." Thereafter, no additional steps were taken to 

determine the correct address. Id. 

In this matter, and easily distinguishable from Mason and all other referenced cases, US 

Liens exercise due diligence and took several steps in the attempt to provide notice to Archuleta, 

including mailing the notice by both regular and certified mail, publication and several attempts 

to personally serve Archuleta. 

1. US Liens attempted to serve Archuleta by BOTH regular and certified mail. 

As confirmed by the record, US Liens sent notice to Juliann S. Archuleta and J. Gilbert 

Archuleta via certified mail. App 1,40,347-348. These notices were returned "UNCLAIMED," 

but not "UNDELIVERABLE AS ADDRESSED." This fact is important to note as it is clear 

that the notices were mailed to the correct address, but simply were not picked up Archuleta or 

her agents. Id. 
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Archuleta testified that she did not receive these notices due to a three (3) to four (4) 

month absence from her home, from January, 2015 to April, 2015. App III, 36. During this time 

period, she was initially admitted to the hospital, then a rehabilitation center, for issues related to 

her rheumatoid arthritis. Specifically, the arthritis developed into a barking cough and 

bronchitis. App III, 32. 

Despite these primarily physical ailments, Archuleta was able to continue her monthly 

business affairs. She testified as follows: 

A. 	 They diagnosed me with fibromyalgia in 1996 and with rheumatoid 
arthritis in 2000. 

Q. 	 Okay. Do you have anybody today that's your designated power of 
attorney? 

A. 	 No. 
Q. 	 And you're able today to handle your monthly affairs? 
A. 	 Yes. 
Q. 	 Was there any time that you believed you were not able to handle ... 
A. 	 No. 
Q. 	 Okay. So there has never been a time or a situation where you have had 

either a friend or neighbor or someone else that would be handling your 
monthly -

A. 	 No. 
Q. 	 -- business affairs for an reason? 
A. 	 No. 

App III, 38. 

Q. 	 Okay. Is fair for me to state that the ailments that you have described, 
historically, and up and through today, are physical ailments that you're 
dealing with - and let me clarify - as opposed to any type of mental 
ailment? 

A. 	 Oh, they're all physical. 
Q. 	 Okay. You seem to me to have a sharp mind, setting here. Would you 

characterize it the same? 
A. 	 It's been described as a steel trap. 
Q. 	 Fair enough. And have you ever been diagnosed with any type of a 

condition that would affect you or impact your mentally? 
A. 	 No. 

App III, 59. 
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Despite numerous physical ailments, Archuleta never lost the mental capacity to conduct 

normal monthly business affairs, nor did she appoint a designated agent to so act on her behalf. 

During her absence from her home, the Petitioner instructed friends to periodically send her mail 

received at the home. However, this only occurred sporadically on two (2) occasions, the last 

occurring just prior to the deed conveyance to Plaintiff. App III, 67-69. If the Petitioner 

maintained mental stability during her absence from home, she could, and should have taken 

more effective steps to receive her mail in a timely manner. 

Archuleta could not provide a valid justification for not paying her property taxes. She 

testified as follows: 

Q. 	 What was your understanding as to what was going to happen after you 
paid the house off, as far as the taxes were concerned? 

A. 	 At that time, I was very ill. 
Q. 	 Okay. 
A. 	 I don't remember. 
Q. 	 Okay. Did you have an understanding, one way or the other, as to whether 

or not you need to pay the taxes or somebody else needed to pay them? 
Do you recall one way or other? 

A. 	 I don't recall that. That period of time is ... I was very ill. 
Q. 	 Okay. After you paid the mortgage off, did you receive notices from 

Berkeley County regarding the taxes that were owed for the property at 
any time? 

A. I don't remember. 

App III, 27. 

Notwithstanding, it does appear that someone signed for and accepted a notice sent by the 

Berkeley County Sheriff's Department, via certified mail, in October, 2013, just prior to the tax 

lien sale in this matter. Supp. App. 1,6-7. 

Archuleta never lost the ability to manage her monthly business affairs. Unfortunately, 

when she was away from her home due to physical ailments, she poorly managed her monthly 

business affairs. US Liens attempted to provide notice to her, by both regular and certified mail. 
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2. 	 US Liens attempted to personally serve Archuleta. 

US Liens did indeed take further action once the mailed notices were returned 

"UNCLAIMED." These actions clearly distinguish this matter from the facts as set forth in 

Mason and other referenced cases. 

Most notably, US Liens requested that the Archuletas be personally served. App I, 43, 

45. Following several months of personal service attempts, service was recalled by the 

Respondent. However, at least two (2) attempts were made to personally serve Archuleta - on 

February 5, 2015 and March 26,2015. App 1,58. These attempts were unsuccessful. 

Petitioner's expert witness, F. Frank Hill, III, Esq., confirmed that personal service 

attempts were made. Mr. Hill testified: 

Q. 	 Below the box, it seems to reference "ATT, 2-5-15, 3-26-15." Would you 
have any thought on what that is referring to? 

A. 	 (Witness perusing document.) 
Q. 	 It says AD 158, AD 158. 
A. 	 I presume it's a date, maybe two dates, and I guess "ATT" would probably 

be "attempted." I don't know what "AD 158" is. 
Q. 	 Could it have been a deputy's number perhaps? 
A. 	 Could be. 
Q. 	 Okay. 
A. 	 It could be a dog tag. I don't know. 
Q. 	 It could. It could indeed be. Does it appear, from looking at this notation 

though, that personal service attempts were made? 
A. 	 That would be my assumption, yes, sir. 
Q. 	 Okay ... 

See D. Frank Hill, III, Esq. Deposition Transcript, App IV, 91-92. 

When questioned regarding his matter ofpractice for providing notice for tax lien sales, 

Mr. Hill testified that he only requests that the State Auditor serve by regular mail, certified mail 

and publication. App IV, 42. Specifically: 

Q. 	 How do you determine what box to check? 
A. 	 It's been my historical practice - and by that, I mean pretty much, I can't 

think ofan exception - where I check the "Certified & Regular Mail" 
block --

Q. 	 Okay. 
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A. 	 -- and I check "Publication." 
Q. 	 Okay. And is that for any interested party you fmd? 
A. 	 Yes. 
Q. 	 Okay. Have you, in the course of your work, ever used personal service? 
A. 	 No. 
Q. 	 And have you ever at any point in the process ever used it? 
A. 	 Never. 
Q. 	 Okay. Why not? 
A. 	 I have relied upon the effect of the mail, coupled with a publication. 
Q. 	 Okay. Have you ever had a case where you learned through the process 

that - well, let me ask it this way. If a certified letter is returned 
undeliverable, you are not - again, you are not sent a copy of that -

A. 	 I have never --
Q. 	 -- automatically from the State Auditor's Office? 
A. 	 I have never received one. 
Q. 	 Okay. Have you ever researched - and this is prior to the Aprill date, 

transfer date - have you ever followed up and determined, either from the 
website or just from a phone call, that a certified letter was returned to the 
State Auditor's Office undeliverable? 

A. 	 I've never done that. 
Q. 	 Okay. Why have you not followed up on that situation to determine if the 

certified mail letter was signed for? 
A. 	 Well, one, it's not within the scope of my service to the client. That's one. 

Two, I have never been asked be a client, who are repetitive, quote, 
purchasers, to follow up with that determination. That's about it. 

Q. 	 Okay. 

App IV, 42-43. 

Mr. Hill further testified as follows: 

Q. 	 Okay. So why would you believe, in this case, he would have had to 
effectuate personal service? 

A. 	 I don't think he was required to do anything. 
Q. 	 Okay. 
A. 	 Whether he should have or not is a matter of prudence and due diligence. 
Q. 	 Do you believe he should have effectuated personal service? 
A. 	 In hindsight, had he done that and the record owner not redeemed the 

property, I don't think he would be here today-
Q Well, and 1-
A. 	 -- no ground. 
Q. 	 -- and I get, I understand the point as far as in hindsight, it probably would 

have or maybe could have effectuated personal service, but based upon 
your experience in doing this type of work, should he have? You have 
never done it. 

A. 	 No. 
Q. 	 Okay. 
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MS. MCWILLIAMS: Again, I just want to make sure we're clear on the record. 
You keep saying he's never don't it, and I believe he has testified quite 
clearly that the work he does for a client is limited from November to 
December when their initial demand goes in to that auditor; and now I 
think you're trying to boot-strap that with what would he do if a client 
came to him after the fact and said, "Hey, the certified mail wasn't signed 
for; should I do anything else." 

A. 	 That's a different question. 

MS. MCWILLIAMS: And I don't think that's fair to - I just - I object to the 
question because I think it's confusing, and I think you're trying to boot-strap one 
period of time to all time, when you asked him first about when he was retained 
and he said that was the end of his retention. He wasn't asked to address what the 
client's duty was to follow up, and if they followed up and found that service 
hadn't been given actual notice -

Q. 	 Okay. Well, that's-

MS. MCWILLIAMS: -- what would he then be retained to do. 

Q. 	 You can - fair enough. 

MS. MCWILLIAMS: So I just want to -

Q. 	 Based upon this now lengthy clarification, do you have a clarification of 
your own to make? 

A. 	 With respect to post-January I? 
Q. 	 Yes. 
A. 	 If he or a client had come to me with that set of facts, I would encourage -

I would have encouraged the client to avail themselves of this 
supplemental methodology of service, particularly if this is a piece of 
property he really wanted, and if it was a piece of property he thought was 
worth the effort, and if it increased the likelihood of him being able to 
sustain an attack later. So, yes, I would have suggest he should have. 

Q. 	 Ifthis client or if he would have come to you and told you what? What 
would have led you to advise you need to proceed with personal service? 

A. 	 Well, similarly - similarly, as said a moment ago, where the client did 
come to me in December and said, "I've got this new address, " I said, 
"We're going to send it in." 

Q. 	 Right. 
A. 	 So, likewise, here, if the client came to me and said I know for a fact that 

the certified mail was undelivered for whatever reason, rejected, or 
particularly undelivered more so than rejected, and I asked him or her, 
"Do you really want this property, and is this worth going to the mat on," 
then I would say go ahead and avail yourself of alternative service or 
supplemental service, if this is what you want to attain. Ifyou want to put 
yourself in the best posture possible, do it. Ifyou don't, you run the risk 
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of being attacked later, particularly if the woman is still alive; and the fact 
that, you know, I would have looked at the form. "Well, did you mail it to 
the occupant." "No." "Well, you better do something or you're running 
the risk of having to deal with it later." 

App IV, 78-82. 

In this matter, US Liens did avail itself of the additional step of attempting personal 

service, as suggested by Mr. Hill. In fact, when asked what else US Liens could have done in 

this matter to effectuate service, Mr. Hill stated: 

Q. 	 Okay. So we're in agreement that US Liens served by publication. They 
sent, at least based upon their list, they sent mail by Certified and Regular 
Mail, as you usually do, to the interested owners of record, as far as you 
know, correct? 

A. 	 Uh-huh. Yes, sir. 
Q. 	 Now, the regular mail, we have no information in the record as to what 

happened with that, because you just don't know; right? You don't know 
if it's going to come back, or it's just out there, as you, think, stated: 
correct? 

A. 	 Yep. 
Q. 	 Certified mail came back unclaimed, and then personal service was at least 

attempted, it appears -
A. 	 Yes, sir. 
Q. 	 -- but not effected? 
A. 	 (Witness nodded.) 
Q. 	 Based upon your understanding of this specific case, what else do you 

think Mr. Gupta and US Liens could have to effectuate service? 
A. 	 Well, it's been my experience, in fact, in the past 20 years, I have never 

used - (Cell phone ringing.) 
A. 	 -- I have never used the sheriffs office for personal service. I have used a 

private - (Cell phone ringing.) 
Q. 	 Is that you? 
A. 	 That's mine. 
Q. 	 I think it's you. 
A. 	 That's mine. (Discussions held off the record.) 
A. 	 I have never used a sheriff's office in 20, 20-some years for personal 

servIce. 
Q. 	 Why not? 
A. 	 I have never had any success with it. 
Q. 	 Okay. So in addition to using - and are you referring then to a private 

process server? 
A. 	 Yes, sir. 
Q. 	 In addition to that, what else do you think Mr. Gupta or US Liens could 

have done in this case to effectuate service? 
A. 	 In addition to a private server? Probably nothing. 
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App IV, 93-94 (emphasis added). 

As confirmed by the Petitioner's own expert witness, US Liens took all possible action to 

properly serve Archuleta. At the very least, US Liens satisfied due process requirements. 

Indeed, personal service was suggested by both the Jones and Kelber Courts as acceptable 

additional steps to secure proper due process notice requirements. 

3. 	 US Liens effectuated service on Archuleta through publication. 

As confirmed by the record, the Respondent effectuated service through publication. 

App 1,40,339. It is undisputed that Archuleta did not respond to the publication. 

Mr. Hill testified that he has dealt with foreclosure cases where personal service was 

attempted, but not effected. Specifically: 

Q. 	 Okay. Have you also had situations where you have not been able to 
effectuate personal service in cases, in general cases? 

A. 	 Well, I don't do a lot oflitigation, but I would say no. 
Q. 	 Okay. Have you had situations where you believed you effectuated 

service by publication only? 
A. 	 Well, in connection with foreclosures? Yeah. 
Q. 	 In connection with any situation. 
A. 	 Well, yes. 
Q. 	 Okay. And when you say "foreclosures," meaning when a home is 

foreclosed upon? 
A. 	 Right. 
Q. 	 And notice then is typically only published in the paper? 
A. 	 No. I mean, the statute requires service upon the grantor and-
Q. 	 Right. 
A. 	 -- on occasion, against the subordinate lienholder. 
Q. 	 Okay. 
A. 	 But in addition to that, I mean, I serve, as a matter of practice, by both 

Regular and Certified Mail notice to the trustee of record and to the 
subordinate lienholder and to the grantor, again, in the same way. 
Whether they ever get the envelope, I don't care. 

Q. 	 Okay. 
A. 	 If they have refused it, I don't care. I get it back, I perfected service. I 

perfected the foreclosure by virtue ofthe publication, coupled with their 
rejection or non-receipt of the certified letter. That's all the statute calls 
for. 

Q. 	 Okay. And in those situations, then the foreclosure is deemed valid-
A. 	 Absolutely. 
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Q. 	 -- and proceeds -
A. 	 Yes. 
Q. 	 -- in due course? 
A. 	 Yep. 
Q. 	 Okay. 
A. I've never had one overturned. 

App IV, 97098. 

4. 	 Other jurisdictions have concluded that due process requirements were met based 
upon similar actions to provide notice. 

Other jurisdictions have similarly found that due process requirements were met based 

upon similar actions of the tax lien purchaser to provide notice to all interested parties. 

In Smith v. Breeding, 586 N.E.2d 932 (Ind. Ct. App. 1 st Dist. 1992), the "[aJuditor did not 

have duty to search for property owner current address in sources outside auditor office, even 

though tax sale notices were returned undelivered, given that notices were mailed by certified 

mail to owner last known address and evidence did not show that auditor could have reasonably 

identified owner current address; thus, notice of tax sale to owner last known but not current 

address was sufficient. Id. In Kahre-Richards Family Foundation, Inc. v. Village of 

Baldwinsville, 544 N.Y.S.2d 397 (4th Dep't 1989), the Court found that "actual receipt of notice 

to redeem by real property owners was not required for compliance with statute governing 

application for deed by owner of tax certificate; certified mailing of notice to redeem to property 

owners complied with statue and was method reasonably calculated to apprise owners in tax 

foreclosure proceeding of their right to redeem." 

See also Coverston v. Grand Forks County, 74 N.D. 552,23 N.W.2d 746 (1946) (where 

county auditor, being charged with duty of giving notice to delinquent taxpayer of expiration of 

period of redemption, followed statutory procedure provided for service of such notice by 

registered mail and publication, service was valid and effective to extinguish owner right of 

redemption, though notice was not actually received by owner); In re County Treasurer, 33 
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N.E.3d 248 (Ill. App. Ct. 1 st Dist. 2015) (where notice was sufficient even though not actually 

received, where purchaser conducted a database search to determine owner's address, sheriff 

tried to serve owner that address, notice was sent by certified mail and was published); DG 

Enterprises, LLC-Will Tax, LLC v. Cornelius, 43 N.E.3d 1014 (Ill. 2015) (notice sufficient by 

publication, certified mail though returned "UNCLAIMED" and several attempts to personally 

serve owner). 

CONCLUSION 

WHEREFORE, for the reasons set forth herein, the Respondent requests that this Court 

affirm the Order Denying Defendant's Motion for Summary Judgment and Granting Plaintiffs 

Cross Motion for Summary Judgment. 

Respectfully submitted, 

US LIENS 
Respondent 

Christopher P. Stroech, Esq. (WVSB #9387) 
Arnold & Bailey, PLLC 
208 N. George Street 
Charles Town, WV 25414 
304-725-2002 
304-725-0282 (Fax) 
cstroech@amoldandbailey .com 
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