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III. ASSIGNMENTS OF ERROR 


THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN GRANTING 

RESPONDENT'S MOTION FOR SUMMARY JUDGMENT ON PETITIONER'S 

COUNTERCLAIM AND IN FAILING TO GRANT PETITIONER'S MOTION FOR 

SUMMARY JUDGMENT ON PETITIONER'S COUNTERCLAIM FOR EACH OF 

THE FOLLOWING: 

I. The circuit court erred in finding as a matter of law that W. Va. Code Ann. § 11A

3-22 does not require the mailing of notice by first class mail, addressed to "Occupant", 

in the case of Petitioner's Class II property and that the reading of the statute in such a 

light is a "hyper technical interpretation and would be nonsensical." 

II. The circuit court erred in finding that as a matter of law the tax lien purchaser 

(Respondent) satisfied the statutory requirements ofW. Va. Code Ann. §IIA-3-22(d) and 

could rely upon notice by publication under W. Va. Code Ann. §11A-3-22(d) despite the 

absence of evidence that the tax lien purchaser exercised any due diligence to provide 

actual notice to the taxpayer (Petitioner) of the right of redemption following the return of 

certified mail "unclaimed". 

III. The circuit court erred in failing to set aside the tax sale deed upon the tax lien 

purchaser's failure to provide evidence that it exercised due diligence in an attempt to 

provide actual notice to the owner following the return of unclaimed certified mail 

sufficient to satisfy due process of law under the Fourteenth Amendment of the United 

States Constitution and section 10 of the Constitution of West Virginia for the taking of 

property. 
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IV. The circuit court erred in finding as a matter of undisputed fact that further 

efforts to provide actual notice would have been futile and in its application of a 

judicially manufactured standard that the exercise of due diligence by tax lien purchaser 

after the return of unclaimed certified mail is unnecessary if additional efforts to provide 

actual notice may be futile. 

IV. STATEMENT OF THE CASE 

A. RELEVANT PROCEDURAL HISTORY 

Respondent, US Liens, brought an action to quiet title to a property it acquired by 

tax sale deed in April 2015. Petitioner, Julianne Archuleta, as the property owner, filed 

counterclaims alleging the provisions of W. Va. Code Ann. §11A-3-19(1) and §11A-4-4 

required the purported tax sale deed to be set aside by reason of (1) US Liens' failure to 

exercise due diligence to provide notice of the right to redeem following the return of 

"unclaimed" certified mail as required by W. Va. Code Ann. §l1A-3-22; (2) US Liens' 

failure to adhere to the mandated notice requirement for the mailing of notice addressed 

to "Occupant" as mandated by §11A-3-22(d); and (3) following the return of certified 

mail unclaimed, US Liens' failure to exercise due diligence to provide actual notice to the 

owner sufficient to satisfy the guarantees of due process afforded by the Fourteenth 

Amendment to the United States Constitution and section 10 of the Constitution of West 

Virginia for the taking of property . 

. Archuleta filed a motion for summary judgment on January 17, 2017, which was 

denied as premature by the Circuit Court on February 28,2017, pending the taking of the 

deposition testimony of Archuleta according to the Rule 56(f) affidavit of US Liens' 

attorney filed in opposition to the dispositive motion. The deposition of Juliann Archuleta 
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was taken on March 8, 2017. The testimony of Archuleta was consistent with her 

discovery responses and Rule 56 affidavit previously filed in support of her summary 

judgment motion. The material facts did not change as a result of the deposition. 

Following Archuleta's deposition, Archuleta renewed her motion for summary 

judgment. 

The trial of March 16, 2017, was continued over Archuleta's objection by the 

court until May 16, 2017, upon the motion ofUS Liens who claimed an inability to serve 

a material witness with a subpoena to appear. 

On April 4, 2017, premised exclusively upon its memorandum in opposition to 

Archuleta's renewed motion for summary judgment, US Liens moved in a conclusory 

fashion for summary judgment. 

On May 10, 2017, ten days before trial, and without the benefit of a hearing, the 

Circuit Court granted summary judgment in favor of the Respondent, US Liens, LLC, a 

Maryland Limited Liability Company, and denied summary judgment in favor of 

Petitioner, Julianna S. Archuleta. 

B. FACTS RELEVANT TO THE ASSIGNMENTS OF ERROR 

1. US Liens Limited Liability Company (hereinafter referred to as "US 

Liens") is a foreign company organized and existing in the State of Maryland and 

Subhash C. Gupta (hereinafter refelTed to as "Gupta"), is the sole member of the 

company and is a resident of Maryland. (App. I, 15,30.) 

2. Juliann S. Archuleta (hereinafter referred to as "Archuleta"), is a seventy

year-old resident of the State of West Virginia. (App. I, 370; App. III, 68.) 

3 




3. The real estate at 2801 Poorhouse Road, Martinsburg, Berkeley County, 

West Virginia, was acquired by Juliann S. Archuleta and her late father, J. Gilbert 

Archuleta, on June 23, 1994, by deed of record in the Office of the Clerk of the County 

Council of Berkeley County, West Virginia, in Deed Book 529, at page 278 (hereinafter 

referred to as "the Property"). (App. I, 183-84.) 

4. Archuleta extended her purchase money lender a deed of trust against the 

Property, which was made of record in the Office of the Clerk of the County Council of 

Berkeley County, West Virginia, in Deed of Trust Book 529, at page 278. (App. I, 185; 

App. III, 19.) 

5. Archuleta satisfied the loan secured by the purchase money deed of trust 

in calendar year 2012 and a release of the purchase money deed of trust dated November 

30, 2012, was recorded in the Office of the Clerk of the County Council of Berkeley 

County, West Virginia, in Release Book 428 at page 648. (App. I, 185; App. III, 20.) 

6. From the purchase of the Property until 2012, an escrow arrangement 

whereby Archuleta made monthly payments into an escrow account maintained by her 

lender with respect to ad valorem taxes was associated with the mortgage on the 

Property. (App. III, 24.) 

7. The Property was classified as Class II property and ad valorem taxes for 

all years prior to the 2012 tax year were paid through this escrow arrangement by the 

lender. (App. I, 235; App. III, 26.) 

8. Because of the existence of the escrow agreement, tax tickets if received 

by Archuleta required no action on the part of Archuleta by pattern or practice. (App. III, 

29-30.) 
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9. Once Archuleta satisfied the loan in 2012 the escrow arrangement ceased 

operating. (App. I, 185; App. III, 26.) 

10. Pursuant to W. Va. Code Ann. §IIA-2-10, tax liens on real estate may be 

sold for the unpaid ad valorem taxes assessed thereon in the manner prescribed by Article 

3 Chapter 11A. 

11. W. Va. Code Ann. §IIA-3-1, in relevant part, declares that " ... in view of 

the rights of owners of real property to adequate notice and an opportunity for redemption 

before they are divested of their interests in real property for failure to pay taxes ..." the 

purpose behind its legislative enactment was "(3) to secure adequate notice to owners 

of delinquent and non entered property of the pending issuance of a tax deed ..." and " .. 

. (5) that such sales may be conducted in an efficient maImer while respecting the due 

process rights of owners of real property". Id. (emphasis added). 

12. Based on the provisions ofW. Va. Code Ann. §11A-3-5(a) and because of 

Archuleta's failure to recognize the cessation of the escrow arrangement between 

Archuleta and her lender, the 2012 ad valorem taxes were not paid and the Sheriff sold 

the statutory lien securing the payment of the 2012 taxes ("2012 tax lien") on November 

19,2013. (App. I, 251, 300.) 

13. US Liens was the purchaser of the 2012 tax lien on the Property. (App. I, 

251,346.) 

14. US Liens was issued a certificate of sale for the Property by the Sheriff for 

the purchase of the 2012 tax lien against Archuleta's home. (App. 1,251,346.) 

15. Subsequent to the occurrence of a sale by a sheriff, W. Va. Code Ann. 

§l1A-3-19(a) mandates certain requirements that a purchaser of a real property tax lien 
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must observe, fulfill, and satisfy prior to applying for and receiving a deed granting and 

conveying to such purchaser the real property encumbered by the applicable tax lien. 

16. Among the foregoing, mandatory, statutory requirements is the 

requirement that "[a]t any time after October 31 of the year following the sheriffs sale, 

and on or before December 31 of the same year, the purchaser, his or her heirs or assigns, 

in order to secure a deed for the real estate subject to the tax lien or liens purchased, shall: 

(1) Prepare a list of those to be served with notice to redeem and request the State 

Auditor to prepare and serve the notice as provided in sections twenty-one and twenty

two of this article ...." 

17. W. Va. Code Ann. §IIA-3-19(a) provides that "[i]fthe purchaser fails to 

meet these requirements, he or she shall lose all the benefits ofhis or her purchase." 

18. W. Va. Code Ann. §IIA-3-22(d) in relevant part provides: 

In addition to the other notice requirements set forth in this section, if 
the real property subject to the tax lien was classified as Class II property 
at the time of the assessment, at the same time the State Auditor issues the 
required notices by certified mail, the State Auditor shall fonvard a 
copy of the notice sent to the delinquent taxpayer by first class mail 
addressed to "Occupant", to the physical mailing address for the 
subject property. The physical mailing address for the subject property 
shall be supplied by the purchaser of the tax lien pursuant to the provisions 
of section nineteen of this article. Where the mail is not deliverable to an 
address at the physical location of the subject property, the copy of the 
notice shall be sent to any other mailing address that exists to which the 
notice would be delivered to an occupant of the subject property. 

ld. (emphasis added). 

19. US Liens prepared a list of those to be served with a notice to redeem and 

submitted it to the State Auditor. (App. I, 111.) Archuleta is listed as a party holding the 

right of redemption. (App. I, 111.) 
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20. US Liens' list as submitted to the State Auditor does not disclose or 

request that a notice to redeem be addressed to "Occupant" and sent by First Class Mail 

to the physical address for the subject property as required by §11A-3-22. (App. I, 111; 

App. II, 17-19.) 

21. US Liens' list identified only four (4) persons or entities to be notified: J. 

Gilbert Archuleta, Juliann S. Archuleta, the West Virginia State Tax Department, and the 

West Virginia Department ofTax and Revenue. (App. I, 111.) 

22. None of the envelopes containing the redemption notice were returned 

"Refused". CAppo I, 347-48.) 

23. The envelope containing the redemption notice sent by certified mail 

addressed to Archuleta at 2801 Poorhouse Road, Martinsburg, WV 25403 was 

undeliverable and returned "unclaimed". (App. I, 347.) 

24. The certified mail containing the redemption notice was returned 

unclaimed and failed to reach Archuleta as a direct result of Archuleta's unplanned 

hospitalization in Arlington, Virginia. (App. I, 370; App. III, 33, 36.) 

25. During 2011, 2012, and continuing today, Archuleta suffers from immune 

deficiency disorder, vertigo, lupus heart, R.A., chronic fatigue, and fibromyalgia. CAppo 

III, 11,J6, 35, 38.) 

26. While visiting a friend, Archuleta was unexpectedly hospitalized at 

Arlington Hospital from January 10,2015, through January 31, 2015, during which time 

she was on continuing bedrest and subsequently transferred to a nursing facility for 

rehabilitative services that continued through the entirety of February and March 2015. 

(App. I, 370; App. III, 33, 36.) 
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27. Archuleta was only able to return home for her continuing care on April 7, 

2015. CAppo I, 371; App. III, 36.) 

28. Simultaneous with the certified mail, US Liens caused an advertisement 

titled "Notice of Delinquent Taxes for Property" to be published in the Martinsburg 

Journal three (3) times between January 28, 2015, and February 11,2015, none of which 

were seen or made known to Archuleta prior to the issuance of the Tax deed because of 

her continuing inpatient care at the nursing facility in Virginia. CAppo I, 339-40, 370; 

App. III, 56.) US Liens offered no evidence to rebut Archuleta's lack of knowledge of the 

tax sale or her right to redeem. CAppo II, 39-40.) 

29. On April 8, 2015, US Liens was reminded by the West Virginia State 

Auditors Office that personal service still needed to be accomplished. CAppo I, 360.) 

30. Despite such opportunity and prompting, US Liens affirmatively declined 

and confirmed by email from Gupta to the State Auditors office that US Liens was 

electing to proceed without perfecting personal service of the notice upon Archuleta 

following the return of the certified mail notices "undeliverable/unclaimed". CAppo I, 360; 

App. II, 44-47.) 

31. Under W. Va. Code Ann. §l1A-3-22Cd), two prerequisites must be 

satisfied before the tax sale purchaser can proceed to rely upon a notice of a right of 

redemption by publication. First, the person entitled to notice "cannot be discovered by 

due diligence on the party of the purchaser". Second, "service by publication must be 

necessary" . 

32. Not only were the whereabouts of Archuleta discoverable by due diligence 

throughout January, February, March, and April 2015, but US Liens has confirmed that it 
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did not exercise reasonable due diligence in attempting to ascertain the whereabouts of 

Archuleta during this redemption period. (App. I, 32.) In verified discovery responses and 

deposition testimony, US Liens affirms that no additional follow up efforts or steps were 

undertaken to give Archuleta actual notice when the certified mail envelopes containing 

the redemption notice were returned undelivered and unclaimed by Archuleta. (App. I, 

32-33; App. II,29-31.) 

33. US Liens took no steps following the return of the "unclaimed" certified 

mailing to give Archuleta actual notice. No visit to the property was undertaken, no 

private process server was ever retained or consulted, no posting of the property was 

undertaken, no search for a phone number was made, and no inquiry of any neighbor was 

considered or pursued. (App. III, 29-31, 35-36.) In fact, US Liens testified that it did not 

know who was living as the property, if anyone. (App. II, 38-39.) 

34. By deed dated April 1,2015, made by and between G. Russell Rollyson, 

Jr., appointee of the Honorable Glen B. Gainer, III, State Auditor, as the Grantor, and US 

Liens, as the Grantee, was placed on record in the Office of the Clerk of the County 

Council of Berkeley County, West Virginia on April 13, 2015, in Deed Book 1101 at 

page 384 (hereinafter referred to as "tax sale deed"). (App. I, 110, 187.) 

35. During Archuleta's hospitalization and rehabilitation stay, a caretaker came 

to the Property daily to feed animals and let the dogs out. This caretaker and Archuleta's 

neighbors were aware of her hospitalization and whereabouts had they been asked by US 

Liens, a process server or another. (App. II, 35.) 
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36. After receiving the tax sale deed, US Liens indeed took additional steps to 

visit the property and cause to be delivered to her a written demand to vacate the Property 

or repurchase it. (App. I, 293; App. 11,35.) 

v. SUMMARY OF ARGUMENT 

W. Va. Code Ann. section llA-4-1 provides: 

In furtherance of the policy declared in Section 1, Article 3 of this 
Chapter, it is the intent and purpose of the legislature to provide 
reasonable opportunities for delinquent taxpayers to protect their interests 
in their lands and to provide reasonable remedies and certain 
circumstances for persons with interest in delinquent and escheated lands. 

W. Va. Code Ann. §llA-4-l. 

The remedy for a tax sale deed delivered without the purchaser's compliance with 

W. Va. Code Ann. §llA-3-19 is found in W. Va. Code Ann. §llA-4-3(a). In relevant 

part, it provides: 

Whenever the Clerk of the County Commission ... has delivered a deed 
to a purchaser who was not entitled thereto ... because of his failure to 
meet the requirements of Section 19 of said Article, 3, ... the owner of 
such property, his heirs and assigns, or the person who redeemed the 
property, may before the expiration of three (3) years following the 
delivery of a deed, institute a civil action to set aside the deed .... 

W. Va. Code Ann. §IIA-4-3(a). 

The remedy to set aside a tax sale deed obtained without notice to the owner as 

required under W. Va. Code Ann. §llA-3-22 is found in W. Va. Code Ann. §llA-4-4, 

wherein it reads: 

If any person entitled to be notified under the provisions of section 
twenty-two or fifty-five, Article 3 of this Chapter is not served with the 
notice as herein required, and does not have actual knowledge that such 
notice has been given to others in time to protect his interests by 
redeeming the property, he, his heirs and assigns may, before the 
expiration of three (3) years following the delivery of a deed, institute a 
civil action to set aside the deed .... 
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W. Va. Code Ann. §l1A-4-4. 

The tax sale deed dated April 1, 2015, was delivered to US Liens by the Auditor's 

Office on April 8, 2015, less than three years ago. Archuleta was the owner of record 

entitled to (1) notice of redemption pursuant to W. Va. Code Ann. §11A-3-19, (2) service 

of that notice of redemption in accordance with all the requirements ofW. Va. Code Ann. 

§ 11A-3-22, and (3) the guarantees of due process afforded by the United States 

Constitutions and the Constitution of West Virginia for the taking ofproperty. 

The Circuit Court of Berkeley County erred in granting summary judgment to US 

Liens and should have set aside the tax sale deed to US Liens for the Archuleta property 

as a matter of law because (1) US Liens failed to satisfy the requirements of W. Va. Code 

Ann. §11A-3-19(a) and §11A-3-22(d) by failing to request and obtain service of the 

redemption notice by first class mail addressed to "Occupant" at 2801 Poorhouse Road, 

Martinsburg, WV 25403 as statutorily mandated; (2) US Liens may not rely upon notice 

by mere publication absent first exercising due diligence to provide actual notice to the 

property owner following the return of certified mail unclaimed, regardless of the actual 

or potential success of those efforts; (3) US Liens failed to exercise due diligence to 

provide actual notice to Archuleta following the return of the notice sent by certified mail 

'unclaimed' in violation of § 11A-3-22( d) and the constitutional guarantees of due process 

for the taking of property; and (4) US Liens was erroneously excused from having to 

demonstrate that it exercised due diligence to try and provide actual notice to the land 

owner upon the return of the unclaimed mail, because of the application of an erroneous 

standard eliminating the requirement of due process upon a finding that such efforts 

would have proven unsuccessful. 
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VI. STATEMENT ON ORAL ARGUMENT 


Under the criteria of Rule 18(a) of the West Virginia Rules of Appellate 

Procedure, the dispositive issues have been authoritatively decided. However, the 

Circuit Court did not follow those authoritative decisions and has instead declared the 

2010 amendment to the taking statute nonsensical and of no consequences. The 

elimination of the same by judicial decree will result in the statute's constitutionality 

being called into question. The presentation of oral argument could therefore 

significantly benefit the decisional process. 

Oral argument pursuant to Rule 20 of the West Virginia Rules of Appellate 

Procedure is appropriate. The court's interpretation of §l1A-3-22(d) and the Circuit 

Court's ruling that compliance with the statute's clear language, which requires a 

mailing of the notice to redeem addressed to "Occupant", is "hyper technical" and to 

require it would be "nonsensical" is one of first impression. Additionally, the taking 

of property by tax sale deed (1) is of fundamental interest to the public and (2) 

involves the constitutional question ofwhat level of due diligence a tax lien purchaser 

must demonstrate in the giving of notice after the return of certified mail "unclaimed" 

in order to rely upon service by publication under §11A-3-22(d). 

VII. ARGUMENT 

A. 	 US Liens failed to request service of the redemption notice by mail addressed 
to "Occupant" at 2801 Poorhouse Road, Martinsburg, WV 25403, as 
statutorily mandated by W. Va. Code Ann. §l1A-3-19(a), and failed to serve 
the redemption notice by mail addressed to the "Occupant" at 2801 
Poorhouse Road, Martinsburg, WV 25403, as statutorily mandated by W. 
Va. Code Ann. §11A-3-22(d). 

To ensure the protection of a property owner's declared right to notice and due 

process, subsequent to the occurrence of a" tax sale by a Sheriff, W. Va. Code Ann. § 11A
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3-l9(a) mandates certain requirements that a purchaser of a tax lien must observe, fulfill, 

and satisfy in order to receive a tax deed granting and conveying the real property 

encumbered by the applicable tax lien. Among these mandatory and statutory 

requirements is the requirement that the tax lien purchaser "prepare a list of those to be 

served with notice to redeem and request the state auditor to prepare and serve the notice 

as provided in Section twenty-one and twenty-two of this article [llA-3-21 and llA-3

22]". W. Va. Code Ann. §llA-3-l9(a). Section llA-3-l9(a) further provides that "if the 

purchaser fails to meet these requirements, he or she shall lose all benefit of his or her 

purchase". ld. Preparing and requesting service of notice as provided in W. Va. Code 

Ann. §llA-3-22 is thus statutorily mandated, and absent compliance, the tax sale 

purchaser loses all benefits and is ineligible to receive the tax sale deed as a benefit of its 

purchase. 

Amidst the growing body of case law emphasizing the constitutional protections 

that must be afforded to an owner of real property before a statutory taking, this state's 

legislature acted. In 2010, in a step to assure that West Virginia'S statutory tax sale 

scheme afforded a property owner due process under the Constitution, section llA-3-22 

of the West Virginia Code was amended. The amendment was limited and added only 

one paragraph at the statute's end. Specifically, the amendment added the following: 

In addition to the other notice requirements set forth in this section, if 
the real property subject to the tax lien was classified as Class II property 
at the time of the assessment, at the same time the State Auditor issues the 
required notices by certified mail, the State Auditor shall forward a copy 
of the notice sent to the delinquent taxpayer by first class mail, 
addressed to "Occupant", to the physical mailing address for the 
subject property. The physical mailing address for the subject property 
shall be supplied by the purchaser of the tax lien pursuant to the provisions 
of section nineteen of this article. Where the mail is not deliverable to an 
address at the physical location of the subject property, the copy of the 
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notice shall be sent to any other mailing address that exists to which the 
notice would be delivered to an occupant of the subject property. 

W. Va. Code Ann. § 11A-3-22 (emphasis added). 

The addition of this new mailing requirement was and remains significant to the 

statute's constitutionality as noted by former West Virginia College of Law Dean John 

Fisher who commented, "while such a requirement should help, a letter addressed to the 

occupant is still not as likely to be as effective as a view combined with the appropriate 

inquiry in getting the critical notice into the hands of the one most likely to act upon the 

information contained within the notice". See John Fisher II, Delinquent and Non-

Entered Lands and Due Process, 115 W. VA. L. REv. 43 (2012). The requirement is not 

a mere suggestion offered by the legislature that cannot be waived or otherwise 

discounted by speculating upon the impact or effect it may have had retrospectively. 

The Circuit Court, however, interpreted it in just that way. The Court refused to 

apply the statute as written to require a mailing of the notice of redemption by regular 

mail addressed to "Occupant". Instead, the Circuit Court found the argument "misapplies 

the 'occupant' requirement found in §11-3-22" and that Archuleta's "hyper technical 

interpretation would be nonsensical." See App. I, 10. This "nonsensical interpretation" of 

the statute's "hyper technical" language has been commented upon by the United States 

Supreme Court, which found that many states, not just West Virginia, have added similar 

statutory provisions to ensure tax sale statutes meet due process and constitutionality 

requirements. Jones v. Flowers, 547 U.S. 220,222-28, 126 S. Ct. 1708, 164 L.Ed.2d 415 

(2006) ("Other reasonable followup measures would have been to post notice on the front 

door or address otherwise undeliverable mail to 'occupant.' ... Most States that 

explicitly outline additional procedures in their tax sale statutes require just such steps."). 
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The use of the plain words "in addition to" and "shall", coupled with the fact that 

the statute was amended solely for the purpose of adding this new requirement, 

unequivocally leads to the conclusion that the legislature intended for the new mailing to 

be mandatory. 

"[T]his Court has often quoted the axiom that legislative use of the word 'shall' 

denotes a mandatory obligation." Thomas v. McDermitt, 232 W. Va. 159, 168, 751 

S.E.2d 264, 273 (2013). For example, this Court has explained "'[i]t is well established 

that the word "shall," in the absence oflanguage in the statute showing a contrary intent 

on the part of the Legislature, should be afforded a mandatory connotation. '" Syl. Pt. 1, 

E.H v. Matin, 201 W.Va. 463, 498 S.E.2d 35 (1997) (citing Syl. Pt. 1, Nelson v. West 

Virginia Public Employees Insurance Board, 171 W.Va. 445, 300 S.E.2d 86 (1982) 

(emphasis added)). 

The Circuit Court was not at liberty to substitute its own view of what the 

language in question should mean or to eliminate the penalty for a violation of the 

legislative mandate. Our courts do not sit as a "superlegislature". Thomas, 232 W. Va. at 

167. It is the duty of the legislature to consider facts, establish policy, and embody that 

policy in legislation. Further, it is the duty of the courts to enforce legislation unless it 

runs afoul of the State or Federal Constitution. Id.; see also Boyd v. Merritt, 177 W.Va. 

472, 474, 354 S.E.2d 106, 108 (1986); State v. Anderson, 212 W.Va. 761, 765, 575 

S.E.2d 371, 375 (2002). 

The unrebutted testimony of US Liens' sole member, Subhash Gupta, was before the 

Circuit Court confirming the statute was not followed: 
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Question: You agree that the auditor's office did not mail anything addressed 

to "occupant" in this matter; correct? 


Answer: He only mailed it to the people on the list, and there was nothing 

that had the occupant. 


Question: Regardless of who was supposed to do it or not do it, you know 
that it wasn't done; is that correct? 

Answer: That's what I have heard. 


Question: So am I correct then that you don't have anything that is addressed 

to "occupant" that was mailed? 


Answer: I don't know of any. 

See App. II, at 18-19. 

Question: Do you know, on your behalf, has she now started to include 
the "Occupant" as a person identified on the notice to redeem form? 

Answer: It will start in December 2016 or 17 rather. 

See App. II, at 48-49. 

The Circuit Court's denial of Archuleta's motion for summary judgment and the 

granting of summary judgment in favor of US Liens as a matter of law in spite of this 

admission, the undisputed material facts of record, and the mandatory requirements of the 

statute is error. 

B. Upon return of the redemption notice mailed to the property owner 
(Archuleta) as "unclaimed", W. Va. Code Ann. §l1A-3-22 and due process 

_.... ~" require the exercise of due diligence by the tax lien purchaser (US Liens) to 
.' 	take steps to attempt to provide actual notice to the property owner before 

notice by publication can be relied upon. 

Due process, in the context of tax sales, was first addressed by the United States 

Supreme Court in Mennonite Bd. ofMissions v. Adams, 462 U.S. 791, 103 S. Ct. 2706, 

77 L.Ed.2d 180 (1983). The Supreme Court of Appeals of West Virginia first recognized 

the inherent need for "due process" in tax sale matters in Lilly v. Duke, 180 W. Va. 228, 
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376 S.E.2d 122 (1988). Although addressing a notice of tax sale, rather than a notice of 

the right to redeem, syllabus point 1 of Lilly v. Duke is instructive in both scenarios, as 

explained in Mason v. Smith, 233 W. Va. 673, 680, 760 S.E.2d 487, 494 (2014). In 

Mason, the Supreme Court of Appeals of West Virginia, relying upon the holding in 

Syllabus Point 10f Lilly, set aside a tax deed: 

There are certain constitutional due process requirements for notice of a 
tax sale of real property. Where a party having an interest in the property 
can reasonably be identified from public records or otherwise, due process 
requires that such party be provided notice by mail or other means to 
ensure actual notice. 

Mason, 233 W. Va. at 680 (citing Lilly, 180 W.Va. at 228) (emphasis added). 

Immediately after the Lilly decision, this state's highest court again set aside a tax 

deed in Anderson v. Jackson, 180 W. Va. 194, 375 S.E.2d 827 (1988), holding that on 

review of the record "no steps were taken to provide notice to the plaintiff other than 

by publication. As we stated in Lilly, such notice falls short of due process minimums 

and, therefore, renders the sheriff s sale a nullity." Anderson, 180 W. Va. at 196 

(emphasis added). 

West Virginia'S real property (ad valorem) tax sale system is a unique balance 

between the property owner's rights of due process under the Fourteenth Amendment of 

the United States Constitution and section 10 of the Constitution of West Virginia and the 

state's limited budget. West Virginia enacted its present statutory scheme for tax sales in 

1994, codifying the same in Chapter 11A, Article 3. The declared purpose upon its 

enactment was, in relevant part, "to secure adequate notice to owners ofdelinquent and 

nonentered property of the pending issuance of a tax deed" and "to reduce the expense 

and burden on the state and its subdivisions of tax sales so that such sales may be 
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conducted in an efficient manner while respecting the due process rights of owners of 

real property". W. Va. Code Ann. §§ lIA-3-1(3) and (5) (emphasis added). 

The new statutory scheme shifted the burden of providing redemption notices 

consistent with due process to the tax lien purchaser and thereby created, as Judge Joseph 

Goodwin noted in Plemons v. Gail, 382 F. Supp. 2d 826, 830 (S.D.W. Va. 2005), a 

serious conflict of interest for the tax lien purchaser: 

Under West Virginia law, the tax lien purchaser has the duty to give notice 
and a countervailing interest in profiting from a property owner's failure 
to redeem. That is, a tax lien purchaser is unlikely to want a property 
owner to receive actual notice of her right to redeem as he hopes to make 
money on his purchase. This circumstance makes it imperative that 
courts strictly scrutinize efforts of a tax lien purchaser to insure that 
they are "such as one desirous of actually informing the absentee" 
might reasonably adopt. 

Plemons, 382 F. Supp. 2d at 830 (emphasis added). Chapter llA does far more than 

simply delegate a state function; it assigns to a private party the state's obligation to 

notify property owners of their right to redeem their property interest consistent with state 

and federal due process guarantees. No person may be deprived of property, without due 

process oflaw. U.S. CONST. amend. XIV; W. VA. CONST. §10. 

Preliminarily, W. Va. Code Ann. §IIA-3-22(b) identifies two alternative methods 

that may be used by the tax lien purchaser in serving the notice to redeem upon the 

property owner. "The notice shall be served upon all persons residing or found in the 

state in the manner provided for serving process commencing a civil action or by certified 

mail, return receipt requested ...." W. Va. Code Ann. §IIA-3-22. 

But, in those cases, as here, where these preliminary methods prove unsuccessful 

in providing actual notice, both state and federal constitutional guarantees of due process 

require the exercise of due diligence and follow up measures intended to give notice. 
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Since 1994, courts have held that some follow up is necessary upon the return of certified 

mail as undeliverable/unclaimed. See, e.g., Plemons v. Gail, 396 F.3d 569, 576 (4th Cir. 

2005); Small v. United States, 136 F.3d at 1334 (D.C. Cir. 1998). 

As discussed below, the West Virginia statutory tax sale scheme arose out of the 

plethora of case law finding that due process requires a tax lien purchaser to exercise due 

diligence by giving notice before a mere publication can be relied upon. Hence, the 

language ofW. Va. Code Ann. §11A-3-22(d) evolved: "If the address ofa person entitled 

to notice, whether a resident or nonresident of this state, is unknown to the purchaser and 

cannot be discovered by due diligence on the part of the purchaser, the notice shall 

be served by publication ...." W. Va. Code Ann. §11A-3-22(d) (emphasis added). 

"Due process requires both a statutory procedure that satisfies the due process 

requirement as well as the application of that procedure to the particular set of facts 

involved in a manner that affords or reasonably attempts to afford the property owner of 

notice prior to the taking of his property." John Fisher II, Delinquent and Non-Entered 

Lands and Due Process, 115 W. VA. L. REv. 43, 83 (2012) (citing Rebuild America, Inc. 

v, Davis, 229 W. Va. 86, 726 S.E.2d 396 (2012)). The Supreme Court of Appeals of West 

Virginia explained the burden that rests on the tax deed purchaser in Rebuild America, 

Inc.: 

Our law is clear that in a suit for cancellation of tax deed, the tax deed 
grantee has the burden of proving compliance with the statutory steps 
required, including the validity of statutory notice of application for tax 
deed. See e.g., Syllabus Point 1, Dickerson v. Flanagan, 103 W.Va. 233, 
136 S.E. 854 (1927) ("Where the statute authorizes the publication and 
posting of a notice, which affects property rights, the steps directed by the 
statute must be strictly pursued. The burden of showing such pursuance is 
on him who would profit by such notice."). See also Gates v. Morris, 123 
W.Va. at 9, 13 S.E.2d at 475 ("The burden was on the tax deed grantee ... 
to prove the validity of ... notice."). Our law is also clear that "[t]he owner 
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cannot be deprived of his land by sale thereof for taxes unless the 
procedure prescribed by the statute, strictly construed, is substantially 
complied with." Syllabus Point 1, Koontz v. Ball, 96 W.Va. 117, 122 S.E. 
461 (1924). 

RebuildAmerica, Inc., 229 W. Va. at 94. 

Here, Archuleta was not successfully served with a notice of redemption by 

certified mail. See App. I, 347. It was returned unclaimed while she was temporarily 

residing in a residential nursing facility. See App. I, 36. The Supreme Court ofAppeals of 

West Virginia has previously found that the return of certified mail "unclaimed" is not 

proper service. See Mason v. Smith, 233 W. Va. 673, 680, 760 S.E.2d 487, 494 (2014) 

(certified mail envelopes returned "not deliverable as addressed" or "unclaimed" 

constituted insufficient notice to redeem the property from the tax sale); see also Syl. Pt. 

2, Burkes v. Fas-Chek Food Mart Inc., 217 W.Va. 291, 617 S.E.2d 838 (2005) 

("[S]ervice of process or notice upon a domestic corporation through the Secretary of 

State is insufficient when a registered or certified mailing of the process or notice is 

neither accepted nor refused by an agent or employee of the corporation."); Crowley v. 

Krylon Diversified Brands, 216 W. Va. 408, 607 S.E.2d 514 (2004) (Service of process 

on a corporation is insufficient where registered or certified mail thereof is returned 

"undeliverable. "). 

Like the Supreme Court of Appeals of West Virginia, the Fourth Circuit Court of 

Appeals also recognizes that cOUlis across the country faced with similar issues have 

found that when notice sent by certified mail is returned unclaimed, a reasonable 

diligence standard requires the party charged with providing notice to make further 

inquiry. Plemons v. Gale, 396 F.3d 569, 575 (4th Cir. 2005). 
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[R]eturn of mailed notice triggers a duty to make reasonable follow-up 
efforts would seem to best comport with the instruction in Mullane that 
due process requires efforts "reasonably calculated" to actually "apprise 
interested parties" of the possible deprivation; that is, notice consistent 
with that of "one desirous of actually informing the absentee," rather than 
efforts that are but a "mere gesture." Mullane, 339 U.S. at 314-15, 70 S.Ct. 
652. 

Id. 

In case after case, courts have held that the reasonable diligence standard requires 

a party charged with notice to follow up when a mailing has been returned as unclaimed 

or undeliverable. See, e.g., Akey v. Clinton County, 375 F.3d 231, 236 (2d Cir. 2004) ("In 

light of the notice's return, the County was required to use 'reasonably diligent efforts' to 

ascertain [the] correct address."); Rosenberg v. Smidt, 727 P.2d 778, 781-83 (Alaska 

1986) (requiring, in a case in which notice was returned as unclaimed, the exercise of due 

diligence to find owner); Schmidt v. Langel, 874 P.2d 447, 450 (Colo. Ct. App. 1993) 

("'Diligent inquiry' requires that if a notice has been returned, the county treasurer must 

re-examine the county records to check the address for accuracy and look for an 

alternative address."); Giacobbi v. Hall, 109 Idaho 293, 707 P.2d 404, 408-09 (1985) 

(holding that the return of mailed notice as undelivered imposed a duty on the county to 

make reasonable inquiry to find the owner); Bryant v. r.C.B. Enters., 395 So.2d 823, 

825-26 (La. Ct. App. 1981) (requiring, after mailed notice was returned, further effort on 

the part of the tax collector to inform tax debtors of delinquent taxes); St. George 

Antiochian Orthodox Christian Church, 326 Md. 90, 603 A.2d 484, 490-91 (1992) 

(holding that when the initial investigation of the tax rolls provided the incorrect address, 

and notice was returned as undeliverable, the parties should have made efforts to discover 

the correct address); Boston v. James, 26 Mass. App. Ct. 625, 530 N.E.2d 1254, 1256 

(1988) (requiring further inquiries when notice was returned); Patrick v. Rice, 112 N.M. 
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285,814 P.2d 463, 468 (Ct. App. 1991) (holding that the return of mailed notice did not 

mean that the correct address was not reasonably ascertainable and voiding the tax sale in 

which the property at issue was sold); O'Brien v. Port Lawrence Title & Trust Co., 688 

N.E.2d 1136, 1145 (Ohio Ct. Comm. Pleas 1997) (ruling that the county's failure to 

follow up once notice was returned as undeliverable "fell far short of the reasonable 

diligence required"); Wells Fargo Credit Corp. v. Ziegler, 780 P.2d 703, 705 (Okla. 

1989) (holding, in a case in which the county treasurer mailed notice, but the proof of 

receipt was never received by the treasurer, ''the act of mailing without proof of receipt of 

notice falls short of the exercise of reasonable diligence in assuring actual notice"); Good 

v. Kennedy, 291 S.C. 204, 352 S.E.2d 708, 711 (Ct. App. 1987) (holding that, when 

notice was returned undelivered, diligence required further efforts to uncover a correct 

address). 

The Supreme Court of Appeals of West Virginia addressed facts similar to those 

at hand in Mason v. Smith, 233 W.Va. 673, 760 S.E.2d 487 (2014). Mason was most 

recently relied upon by the United States District Court for the Northern District of West 

Virginia in Kelber, LLC v. WVT, LLC, 213 F. Supp. 3d 789 (N.D.W. Va. 2016). Therein, 

Judge Keely summarized the facts and holding ofMason as follows: 

Mason held that certified mail returned and marked as "undeliverable as 
addressed," or "unclaimed," did not provide adequate notice to the property 
owner of its right to redeem. Id. at 494. It noted that, after the unsuccessful initial 
mailing, the tax sale purchaser had failed to take any additional steps to effectuate 
service on the owners, despite the fact that the three property owners' "colTect 
addresses were reasonably ascertainable and could have been confirmed through 
the exercise of due diligence." rd. at 494. 

Importantly, prior to Mason, in Jones v. Flowers, the Supreme Court of the 
United States held that when mail is returned unclaimed, the due process 
requirement of adequate notice has not been satisfied. 547 U.S. 220, 225, 126 
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S.Ct. 1708, 164 L.Ed.2d 415 (2006). In Jones, the Arkansas Commissioner of 
Lands sent notice by certified mail to a land owner informing him of his tax 
delinquency and his right to redeem. Id. at 223, 126 S.Ct. 1708. The mailings 
were returned, marked "unclaimed." Id at 223-24, 126 S.Ct. 1708. Just prior to 
the tax lien sale, the Commissioner published a legal notice of the sale in the 
newspaper. Id. at 224, 126 S.Ct. 1708. After selling the property to the highest 
bidder, the Commissioner again mailed notice to the delinquent property owner, 
informing him that, unless he redeemed by paying the past due taxes and fees, the 
property would be transferred to the lien holder. Id. at 224, 126 S.Ct. 1708. 

Based on these facts, the Supreme Court recognized that, although its precedent 
allowed for certified mail to satisfy the due process requirement, it had never 
addressed directly "whether due process entails further responsibility when the 
government becomes aware prior to the taking that its attempt at notice has 
failed." Id. at 227, 126 S.Ct. 1708. Noting that a majority of the federal circuit 
courts of appeals and state supreme courts that had addressed the issue had 
"decided that when the government learns its attempt at notice has failed, due 
process requires the government to do something more before real property may 
be sold in a tax sale," id at 227-28, 126 S.Ct. 1708 (collecting cases), the Court 
observed: 

We do not think that a person who actually desired to inform a real 
property owner of an impending tax sale of a house he owns would 
do nothing when a certified letter sent to the owner is returned 
unclaimed. If the Commissioner prepared a stack of letters to mail 
to delinquent taxpayers, handed them to the postman, and then 
watched as the departing postman accidentally dropped the letters 
down a storm drain, one would certainly expect the 
Commissioner's office to prepare a new stack of letters and send 
them again. No one "desirous of actually informing" the owners 
would simply shrug his shoulders as the letters disappeared and say 
"I tried." Failure to follow up would be unreasonable, despite the 
fact that the letters were reasonably calculated to reach their 
intended recipients when delivered to the postman. 

Id. at 229. Accordingly, "when mailed notice of a tax sale is returned unclaimed, 
the State must take additional reasonable steps to attempt to provide notice to the 
property owner before selling his property, if it is practicable to do so." Id at 225, 
126 S.Ct. 1708. 

Kelber, LLC v. WVT, LLC, 213 F. Supp. 3d 789, 796-97 (N.D.W. Va. 2016). 

US Liens argued below and the Circuit Court granted summary judgment to US 

Liens holding as a matter of law that the publication undertaken by US Liens 
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simultaneously with the unsuccessful certified mailing alone was sufficient to satisfy W. 

Va. Code Ann. §l1A-3-22(d) and due process. See App. I, 6-12. The Circuit Court's 

holding is tantamount to the argument made in Kelber, and soundly rejected by the 

Kelber court: 

Finally, [tax sale purchaser] argues that publication of the notice in the 
newspaper ultimately satisfied its due process obligation. This argument 
fails, however, in the face of [tax sale purchaser's] constructive 
knowledge that the certified mailing was returned as undeliverable, and 
its failure to undertake any additional efforts to ascertain the property 
owner's valid address. 

Notice by publication is a "last ditch" attempt, to be utilized when all 
else fails: 

If the address of a person entitled to notice, whether a 
resident or nonresident of this state, is unknown to the 
purchaser and cannot be discovered by due diligence on the 
part of the purchaser, the notice shall be served by 
publication as a Class III-O legal advertisement ... and the 
publication area for the publication shall be the county in 
which the real estate is located. If service by publication is 
necessary, publication shall be commenced .... 
§ lIA-3-22 (emphasis added). 

The statute is clear. Only after duly diligent efforts to discover a valid 
address have failed shall the party tasked with notice be allowed to 
satisfy due process by publication. Indeed, pursuant to Jones, service by 
publication is akin to a "hail mary": "Several decades ago, this Court 
observed that '[c]hance alone' brings a person's attention to 'an 
advertisement in small type inserted in the back pages of a newspaper,' 
and that notice by publication is adequate only where 'it is not 
reasonably possible or practicable to give more adequate warning.' " 
Jones, 547 U.S. at 237, 126 S.Ct. 1708 (quoting Mullane, 339 U.S. at 
315,317, 70 S.Ct. 652); see also Mennonite, 462 U.S. at 799, 103 S.Ct. 
2706 

Id at 800. 

US Liens is not the first tax lien purchaser in West Virginia that has attempted to 

rely upon a "hail mary". In Reynolds v. Hoke, 226 W. Va. 497, 702 S.E.2d 629 (2010), 
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the case was on appeal for the court to determine what constituted reasonable or due 

diligence. Just as in Mason and Kelber, the court in Reynolds also concluded the tax sale 

purchaser therein took no additional steps and hence failed to afford due process resulting 

in the tax deed being set aside. 

The same is true in the case at hand. By its own admission, US Liens undertook 

no additional steps to try and give Archuleta actual notice. US Liens testified in discovery 

responses and deposition that it relied solely upon the failed attempt at certified mail and 

the simultaneous publication undertaken by the Auditor's office. See App. I, 32; App. III, 

29,39,. Through sworn answers to interrogatories, US Liens' sole member testified that it 

only "provided the required information to the WV State Auditor for persons to be 

served." See App. I, 32. In subsequent deposition testimony, Gupta testified to the same 

in even greater detail: 

Question: Other then going to bid and delivering the list of properties that 
you were the successful bidder on to Ms. Weese, does US Liens do anything 
else until it gets the tax deed in the mail? 

Answer: Once I get the tax deed, I like to go look at the property. 


Question: Before that? 


Answer: Before that, I don't do anything. 


See App. 11,29:19. 

Question: You don't have Tracy or anyone else checking on these properties 
to see when notice has been successfully given or received or when it hasn't 

been? 


Answer: That is correct. 


See App. 11,39:1-5. 

Question: So you think it would be inappropriate to go onto somebody's 
property to give them notice of their right to redeem because it would be 
trespassing? 
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Answer: It's not my responsibility. It's the State Auditor's office who sends 
the letter, certified letter, personal process servers, and all that stuff. I don't 
do any of that stuff. 

See App. II, 36:12-22. 

An email from US Liens' sole member, which was recorded by the Auditor along 

with the tax sale deed in Deed Book 110, at page 384, even confirms that despite 

prompting, US Lines elected to forgo proceeding with the giving of actual notice to 

Archuleta by personal process. See App. I, 155. 

To use the words of Judge Goodwin, "it is unnecessary to reach the question of 

whether [US Lien] acted reasonably because after the mailed notice was returned 

unclaimed, [US Lien] took no action. [US Lien] made no further inquiry prior to 

publishing notice." Plemons, 298 F. Sup. 2d 380, on remand, 396 F 3d 569 (4th Cir. 

2005). 

The Circuit Court erred in finding as a matter of law that US Liens could rely 

upon publication following the return of the certified mail unclaimed without undertaking 

any reasonable due diligence to attempt to give Archuleta actual notice through a mailing 

to her temporary address at the hospital/residential nursing facility, by a site visit, by 

posting the property, by advising the caretaker on site daily, by a telephonic or neighbor 

inquiry, or by other means. The options were numerous, yet US Liens did nothing. 

C.- The Circuit Court erred in premising its ruling upon the erroneous factual 
conclusion that mailing of a notice addressed to occupant, the posting of the 
Property, an inquiry by private process, a site visit, a phone call, and an 
inquiry of neighbors by US Lien may not have resulted in actual notice to 
Archuleta and that as a matter of law the exercise of due diligence by a tax 
lien purchaser following the return of unclaimed certified mail is 
unnecessary if those additional efforts to provide actual notice may be futile. 
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Our law is clear that the tax deed grantee has the burden of proving compliance 

with the statutory steps required, including the validity of statutory notice inclusive of the 

due diligence efforts naturally undertaken before pUblication. See, e.g., Syi. Pt. 1, 

Dickerson v. Flanagan, 103 W.Va. 233, 136 S.E. 854 (1927) ("Where the statute 

authorizes the publication and posting of a notice, which affects property rights, the steps 

directed by the statute must be strictly pursued. The burden of showing such pursuance is 

on him who would profit by such notice."); see also Gates v. Morris, 123 W.Va. 6,9, 13 

S.E.2d 473, 475 (1941) ("The burden was on the tax deed grantee ... to prove the validity 

of ... notice."). Our law is also clear that "[t]he owner cannot be deprived of his land by 

sale thereof for taxes unless the procedure prescribed by the statute, strictly construed, is 

substantially complied with." Syi. Pt. 1, Koontz v. Ball, 96 W.Va. 117, 122 S.E. 461 

(1924); Rebuild Am., Inc. v. Davis, 229 W. Va. 86, 94, 726 S.E.2d 396, 404 (2012). 

Due process offers flexible protection that must be tailored to the circumstances 

of each case. See Matthews v. Eldridge, 424 U.S. 319, 96 S. Ct. 893, 47 L.Ed.2d 18 

(1976). For example, if the last known address is an address other than the subject 

property and service on this address fails, the party giving notice could make further 

inquiry at the subject property or with neighbors adjacent to the subject party. See 

Plemons v. Gale, 396 F.3d 569 (4th Cir. 2005). Alternatively, where, as here, the 

intended recipient is a private person, further inquiry could be made by calling the 

telephone number listed for the private person in the directory for the area in which the 

subject property is located, especially in the age of voice mail, call forwarding and 

cellular devises. See Kelber, 213 F. Supp. 3d 789. 
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If a reasonable person were charged with the duty to locate Archuleta in the 

relatively small city of Martinsburg, West Virginia, he would likely make a site visit, 

engage the services of a private process server to post the property, or inquire of others as 

to her location-methods that are anything but extraordinary. 

In 2006, Jones v. Flowers was decided by the United States Supreme Court. 

When articulating its analysis, the Supreme Court opened with the following statement 

on what may constitute reasonable diligence: 

We do not think that a person who actually desire to inform a real property 
owner of an impending tax sale of a house he owns would do nothing 
when a certified letter sent to the owner is returned unclaimed .... no one 
desirous of actually informing the owners would simply shrug his 
shoulders if the letters disappeared and say "I tried". Further reasonably 
follow up measures ... would have been to post notice on the front door, 
or to address the otherwise undeliverable mail to single "occupant". Most 
states have explicitly outlined additional procedures in their tax sale 
statutes require just such steps. Either approach would increase the 
likelihood that the owner would be notified that he was about to lose his 
property. 

Jones v. Flowers, 547 U.S. 220,225, 126 S. Ct. 1708, 164 L.Ed.2d 415 (2006). 

As suggested by Justice Keely in Kelber, perhaps the simplest, most efficient, and 

most direct means of providing notice to Archuleta would have been to go to the 

property, knock on the door, and thereafter post a notice or make inquiry of a neighbor as 

to Archuleta's whereabouts. Kelber, 213 F. Supp. 3d 789. Regardless, given that the 

property was being frequented on a daily basis by a caregiver tending to animals and the 

fact that Archuleta's neighbors knew of her temporary residence, fair notice would have 

in all likelihood been successful in getting actual notice to Archuleta. See App. III, 60, 

62, 76, 87. 
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US Liens never argued that it exercised reasonable due diligence in an attempt to 

give Archuleta actual notice. Rather, it argued that it did not need to exercise due 

diligence to find her at her temporary residence (the nursing facility) because none of the 

proffered actions would have provided actual notice to Archuleta at that location, and 

notice was sent to her by certified mail at the Property. US Liens' argument never 

rebutted nor challenged the fact that once it decided to make a demand for the collection 

of rents from Archuleta and sell the property back to her for one-half of its fair market 

value (a sum a seventy-year-old retiree could never finance), it indeed set out to find her. 

After securing a tax deed and in order to facilitate its negotiations and to clear title, it 

suddenly reached out by private process, by phone, and to neighbors. It even elected to 

visit the property and cause its sole member to speak to Archuleta face-to-face. See App. 

I, 157; App. III, 80,83,87. 

The trade of purchasing tax liens at sheriffs sales has many within its 
ranks that can be termed 'professionals' ... often, at least in the authors 
personal experience, these 'professionals' miraculously 'discover' the 
telephone number or correct address of the property owner soon following 
the recording of the tax deed, a number or address that eluded them just 
several months before when providing the county clerk with a list of 
parties entitled to notice to redeem. 

See Robert L. Shuman, Update: The Amended and Reenacted Delinquent and Non 

Entered Land Statutes, 111 W. VA. L. REv. 707 (2009). 

The Circuit Court should have evaluated the reasonableness of due diligence 

exercised by US Liens by examining the steps that were actually taken by US Liens in an 

attempt to give notice to Archuleta against the steps that could have been attempted under 

the circumstances. Instead, the Circuit Court found it preferable to speculate and evaluate 

the reasonableness of the due diligence exercised by US Liens based upon the Court's 
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perceived likelihood of success. The Circuit Court erroneously concluded the steps that 

US Liens could have attempted to provide actual notice would have been unsuccessful 

and therefore wrongfully excused US Liens' failure to act in its entirety. See App. I, 11. 

Specifically, the Circuit Court ruled without any factual basis of record that had US Liens 

made on-site visits, postings, mailings, etc. they would have been futile. The Circuit 

Court even went so far as to conclude (presumably based solely upon personal 

experience) that a mailing addressed to "Occupant" prompts it to be discarded negating 

the objective and thus need not be undertaken either. See App. I, 11. It failed to realize 

that the true purpose of mail addressed to "Occupant" is to satisfy due process through 

the mere possibility that any person coming into contact with the envelope can proceed to 

open it for the property owner (i.e. the caregiver on the premises), enhancing, however 

slightly, the likelihood of actual notice. 

Ultimately, the Circuit Court undertook an erroneous analysis. The question of 

whether a tax lien purchaser has exercised due diligence sufficient to satisfy the statutory 

and constitutional requirements of due process necessary to deprive an owner of her real 

property is not measured by whether the steps it did not undertake would have guaranteed 

actual notice. Rather, the question of whether a tax lien purchaser has exercised due 

diligence is measured by the extent of the actions actually undertaken (regardless of 

success) in an attempt to provide actual notice to the property owner under the 

circumstances of the particular case. "Due proc~ss requires both a statutory procedure 

that satisfies the due process requirement as well as the application of that procedure to 

the particular set of facts involved in a manner that affords or reasonably attempts to 

afford the property owner of notice prior to the taking of his property." John Fisher 
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II, Delinquent and Non-Entered Lands and Due Process, 115 W. VA. L. REv. 43, 83 

(2012) (citing Rebuild America, Inc., 726 S.E.2d 396 (W. Va. 2012) (emphasis added). 

VIII. RELIEF SOUGHT 

Petitioner asks for an Order from this Honorable Court reversing the Circuit Court 

of Berkeley County's Order of May 10,2015, granting summary judgment to US Liens, 

and remanding the case with instruction for the entry of a preliminary finding to set aside 

the tax sale deed of April 1, 2015, and further instructing the Circuit Court to conduct 

additional proceedings to determine the amount, if any, in expenses and taxes to be 

reimbursed to Petitioner within thirty days of that determination by the court in 

accordance with W. Va. Code Ann. §11A-4-4. 

Respectfully submitted. 

Petitioner, 

Juliann S. Archuleta, 

by her counse 

Trump & Trump, L.C. 
307 Rock Cliff Drive 
Martinsburg, WV 25401 
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