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ASSIGNMENTS OF ERROR 


A. The Circuit Court did not err in denying the Defendant's Motion for 

Summary Judgment because Plaintiff's Complaint and genuine issues of material fact 

remain in dispute sufficient to support the claim of the Plaintiff or permits inferences to 

be drawn that these elements exist, including the exception to the Public Duty doctrine. 

B. The Circuit Court did not err in denying the Defendant's Motion for 

Summary Judgment as the Defendant is not immune from liability under the 

Defendant's theories of Qualified Immunity and their application to the facts of this 

case. at the time of his termination while stating he could no longer trust the Plaintiff. 

STATEMENT OF THE CASE 

On or about the 23rd day of September, 2013, the Plaintiff's deceased son was in a 

residential dwelling located in the City of Marmet, invited there by Kelsey Legg, (a family 

member as defined by statute) when he was attacked by Miguel Quinones and Deveron 

Patterson. At some point, the decedent, or a person or persons unknown, acting on his behalf, 

contacted 911 to repOli the attack and injuries to the decedent. A member the police department 

of the Defendant Marmet, acting within the scope of his employment, responded to the scene 

thereby assuming a duty to act on behalf of the decedent. Despite the statutory requirements 

of a walk-through of the scene in order to ascertain or prevent violence or injuries to the 

inhabitants which, in this case would have included the decedent, the officers left the scene and 

the decedent was taken from the scene and left to die without medical attention. 

SUMMARY OF ARGUMENT 

The Circuit Court correctly denied Defendant's Motion for Summary Judgment as 

genuine issues of material fact remain in dispute as to the circumstances surrounding the actions 
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of the Defendant which lead ultimately to the death of the Plaintiffs son. The actions of the 

Defendant are such that they are not entitled to Qualified immunity for their actions as they 

violated the statutory and constitutional rights of the decedent and further that a special 

relationship was created between the decedent and the Defendant upon their dispatch to the 

residence and scene of domestic violence. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioner believes that the record and briefs in this case will provide the Court with all 

necessary information needed to decide the issues, and therefore oral argument under Rev. 

R.A.P. 18( a) is not necessary unless the Court determines that other issues arising upon the 

record should be addressed. If the Court determines that oral argument is necessary, this case is 

appropriate for a Rule 19 argument and disposition by memorandum decision. 

ARGUMENT 

A. The Circuit Court did not err in denying the Defendant's Motion for Summary 

Judgment because Plaintiff's Complaint and genuine issues of material fact remain in 

dispute sufficient to support the claim of the Plaintiff or permits inferences to be drawn 

that these elements exist, including the exception to the Public Duty doctrine. 

This Honorable Court should deny the appeal of the Defendant to the ruling of the Circuit 

Court below which denied Defendant's Motion for Summary Judgment because the Plaintiffs 

Complaint sets forth enough information to outline the elements of the claim of the Plaintiff or 

permits inferences to be drawn that these elements exist, which need to be tried before ajury. 

Under Rule 12(b)(6) of the West Virginia Rules of Civil Procedure, the Plaintiffs 

complaint should be read and construed liberally and in favor of the Plaintiff. Dismissal is proper 

only where the Complaint the complaint does not state sufficiently a valid claim. Closely akin to 
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a Motion for Swnmary Judgment, the moving party must show that there is no genuine issue as 

to any material fact and that it is entitled to judgment as a matter of law. Painter v. Peary, 192 

W. Va. 189,451 S.E.2d 755 (1994). In Syllabus Point 1 ofAndrickv. Town ofBuckhannon, 187 

W.Va. 706, 421 S.E.2d 247 (1992), the West Virginia Supreme Court articulated the standard for 

granting motions for summary judgment: 

A Motion to summary judgment should be granted only when it is 
clear that there is no genuine issue (~ffact to be tried and inquiry 
concerning the facts is not desirable to clarify the application of the 
law. 

Syllabus Point 3, Aetna Casualty & Surety Co. v. Federal Insurance Co. ofNew York, 148 
W.Va. 160, 133 S.E.2d 770 (1963) (emphasis added), see also Adickes v. SH Kress & Co., 398 
U.S. 144,90 S.Ct. 1598,26 L.Ed.2d 142 (1970). 

Further, the Court indicated that the circuit court's function at the summary judgment 

stage is not "to weigh the evidence and determine the truth of the matter but to determine 

whether there is a genuine issue for trial." Anderson v. Liberty Lobby, Inc., 477 U.S. 242,249, 

106 S.Ct. 2505,2511, 91 L.Ed.2d 202, 213 (1986). The Court must draw upon any permissible 

inference from the underlying facts in the light most favorable to the party opposing the motion. 

Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 106 S.Ct. 1348,89 

L.Ed.2d 538 (1986); Masinter v. WEBCO Co., 164 W.Va. 241, 262 S.E.2d 433 (1980). Andrick, 

187 W.Va. at 708, 421 S.E.2d at 249. 

Additionally, the party opposing summary judgment must satisfy the burden of proof by 

offering more than a mere "scintilla of evidence" and must produce evidence sufficient for a 

reasonable jury to find in a nonmoving party's favor. Anderson, 477 U.S. at 252, 106 S.Ct. at 

2512,91 L.Ed.2d at 214. Summary judgment is appropriate where the record taken as a whole 

could not lead a rational trier of fact to find for the nonmoving party, such as where the 

nonmoving party has failed to make a sufficient showing on an essential element of the case that 
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it has the burden to prove. Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d 

265 (1986) (emphasis added). Therefore, while the underlying facts and all inferences are 

viewed in the light most favorable to the nonmoving party, the nonmoving patty must offer some 

" 'concrete evidence from which a reasonable .. , [finder of fact] could return a verdict in ... [its] 

favor' "or other" 'significant probative evidence tending to support the complaint.' " Liberty 

Lobby, 477 U.S. at 256, 106 S.Ct. at 2514,91 L.Ed.2d at 217 (quoting First Nat'! Bank of 

Arizona v. Cities Servo Co., 391 U.S. 253, 290,88 S.Ct. 1575, 1593,20 L.Ed.2d 569, 593 

(1968)); Crain V. Lightner, 178 W.Va. 765,364 S.E.2d 778 (1987). 

In this case, there are genuine issues of material fact, as evidenced by the Defendant's 

Motion to Dismiss, the Plaintiffs Complaint, and the Defendant's Answer as well as the third 

party complaints and additional facts developed or elicited at the trial of a Third Party Defendant. 

These issues exist as to the Defendant's duty to clear a scene after being alerted to violent 

acts occurring upon the residential premises which involved "Family or household members" as 

defined under W.Va.Code §48-27-204 to which they have been specifically summoned. 

In battling Domestic violence, the legislature has adopted legislative rules as to the 

manner and method of responding to reports of domestic violence. The Defendants in this matter 

failed to follow the rules and statutory requirements of our legislature when they responded to 

the scene of the assault upon the decedent. In so doing the defendants are not afforded protection 

by qualified immunity under the current state of the law. 

Therefore, this Court was correct to deny the Defendant's Motion to Dismiss because the 

Plaintiff has demonstrated more than a mere scintilla of evidence to demonstrate that there are 

genuine issues of material fact, which need tried before ajury. 
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B. The Circuit Court did not err in denying the Defendant's Motion for Summary 

Judgment as the Defendant is not immune from liability under the Defendant's theories of 

Qualified Immunity and their application to the facts of this case. 

In its Motion to Dismiss, the Defendant states it is immune from liability based upon 

Qualified Itmmmity as set forth in W.Va. Code § 29-12A-5(a)(5)(1986). However, Plaintiff 

argued below that a special relationship existed at the time of the incident between the decedent 

and the Defendant and cited the dissent of Chief Justice Davis in the case ofW. Va. Reg'l Jail & 

Corr. Facility Auth. v. A.B., 234 W.Va. 492, 766 S.E.2d 751 (W.Va., 2014) which stated: 

" ... the public duty doctrine "does not rest squarely on the principle of 
governmental immunity, but rests on the principle that recovery may be had for 
negligence only if a duty has been breached which was owed to the particular 
person seeking recovery." Parkulo v. West Virginia Bd. of Prob. & Parole, 199 
W. Va. 161,172,483 S.E.2d 507, 518 (1996). If the public duty doctrine applies, 
there is no duty owed by the government and therefore no need to inquire as to the 
existence of governmental immunity. However, the public duty doctrine may be 
defeated under the special relationship exception. This Court set forth the 
following test for determining when the "special relationship" exception to the 
public duty doctrine gives rise to a cause of action: 
"To establish that a special relationship exists between a local governmental 
entity and an individual, which is the basis for a special duty of care owed to such 
individual, the following elements must be shown: (1) an assumption by the local 
governmental entity, through promises or actions, of an affirmative duty to act on 
behalf of the party who was injured; (2) knowledge on the part of the local 
governmental entity's agents that inaction could lead to harm; (3) some form of 
direct contact between the local governmental entity's agents and the injured 
party; and (4) that party's justifiable reliance on the local governmental entity's 
affirmative undertaking." 
Syl. pt. 2, Wolfe v. City of Wheeling, 182 W. Va. 253, 387 S.E.2d 307 (1989)." 
W. Va. Reg'l Jail & Corr. Facility Auth. v. A.B. (W.Va., 2014) No. 13-0037 at 
page 12. 

Under the public duty doctrine, a government entity or officer cannot be 
held liable for breaching a general, non-discretionary duty owed to the public as a 
whole. "Often referred to as the 'duty to all, duty to no one' doctrine, the public 
duty doctrine provides that since government owes a duty to the public in general, 
it does not owe a duty to any individual citizen."O For example, under the public 
duty doctrine, "the duty to fight fires or to provide police protection runs to all 
citizens and is to protect the safety and well-being of the public at large[.]" 
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Generally, no private liability attaches when a tire department or police 
department fails to provide adequate protection to an individual. The public duty 
doctrine is restricted to "liability for nondiscretionary (or 'ministerial' or 
'operational') functions[.]" 

The exception to the public duty doctrine arises when a "special 
relationship" exists between the government entity and a specific individual. "The 
state may be liable where it has taken on a special duty to a specific person 
beyond that extended to the general public." In determining whether a "special 
relationship" or "special duty" exists, a plaintiff must prove four factors: 
(1) An assumption by the state governmental entity, through promises or actions, 
of an affirmative duty to act on behalf of the party who was injured; (2) 
knowledge on the part of the state governmental entity's agents that inaction could 
lead to harm; (3) some form of direct contact between the state governmental 
entity's agents and the injured party; and (4) that party's justifiable reliance on the 
state governmental entity's aftirnlative undertaking. 
"Qualified immunity is, quite simply, immunity from suit. The public duty 
doctrine is a defense to negligence-based liability, i.e. an absence of duty." W.Va. 
Dep't of Health & Human Res. v. Payne, 231 W.Va. 563, 568, 746 S.E.2d 554, 
559 (2013). A government entity can assert qualified immunity when a 
government official's duties "derive from discretionary 'judgments, decisions, and 
actions[.]' "Id., 231 W.Va. at 572, 746 S.E.2d at 56 The government entity can 
interpose the public duty doctrine as a defense when it perceives a plaintiff is 
attempting to hold the entity liable for breach of a non-discretionary duty owed to 
the general public. When a duty owed to the general public is at issue, a plaintiff 
may then respond with proof that the government entity adopted a special duty 
toward that specific plaintiff." 

The recently decided case ofW. Va. State Police v. Hughes, 796 S.E.2d 193 (W.Va., 

2017) appears to adopt the rationale of the dissent of Chief Justice Davis in W. Va. Reg'l Jail & 

Corr. Facility Auth. v. A.B., 234 W.Va. 492, 766 S.E.2d 751 (W.Va., 2014) and was very similar 

in several respects to this matter. The missing element in the Hughes case was a violation of a 

clearly established statutory or constitutional rights ofwhich a reasonable person would have 

known. That element is clearly NOT missing in this case. 

The Court in Hughes, supra, stated: 

"This appeal presents overlapping legal theories concerning governmental 
immunity. On the one hand, the State Police asserts that the actions of its 
employees in this case were discretionary, and therefore protected by the doctrine 
of qualified immunity. On the other hand, the plaintiffs contend the actions of the 
State Police employees were non-discretionary, ministerial responsibilities, and 
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are therefore covered by the "public duty" doctrine. Application of either doctrine 
reaches the same result, and permits the government to avoid liability for its 
negligent actions. The latter doctrine, however, has an exception that allows the 
government to be held liable if it assumes a "special duty" toward an individual. 
The plaintiffs contend the State Police employees assumed, and then breached, a 
special duty toward the plaintiffs. 

Under the doctrine of qualified immunity, the discretionary actions of 
government agencies, officials and employees performed in an official capacity 
are shielded from civil liability so long as the actions do not violate a clearly 
established law or constitutional duty. "Government officials performing 
discretionary functions are shielded from liability for civil damages insofar as 
their conduct does not violate clearly established statutory or constitutional 
rights ofwhich a reasonable person would have known."(emphasis added) 

Furthermore, "[a] public officer is entitled to qualified immunity for 
discretionary acts, even if committed negligently." Qualified immunity is broad 
and protects "all but the plainly incompetent 01' those who kllowingly violate 
the law." (emphasis added) Bennett v. Coffman, 178 W.Va. 500, 361 S.E.2d 465 
(1987). See also Syllabus, in part, State v. Chase Sec., Inc., 188 W.Va. 356, 424 
S.E.2d 591 (1992) ("A public executive ofticial who is acting within the scope of 
his authority ... is entitled to qualified immunity from personal liability for official 
acts ifthe involved conduct did not violate clearly established laws of which a 
reasonable official would have known. "). As this Court said: 

4. If a public officer is either authorized or required, in the exercise of his 
judgment and discretion, to make a decision and to perform acts in the making of 
that decision, and the decision and acts are within the scope of his duty, authority, 
and jurisdiction, he is not liable for negligence or other error in the making of that 
decision, at the suit of a private individual claiming to have been damaged 
thereby .... 

6. In the absence of an insurance contract waiving the defense, the 
doctrine of qualified or official immunity bars a claim of mere negligence against 
a State agency not within the purview of the West Virginia Governmental Tort 
Claims and Insurance Reform Act, W.Va.Code § 29-12A-l et seq., and against 
an officer ofthat department acting within the scope of his or her employment, 
with respect to the discretionary judgments, decisions, and actions of the officer. 
Clark v. Dunn, 195 W.Va. 272,465 S.E.2d 374 (1995)." 

In this matter qualified immunity is not available since the Defendants violated statutory 

requirements and the additional existence of a special relationship created with the decedent. 

While the Defendant seeks to rely upon the lack of direct contact with the decedent based upon a 

deposition of his mother who was living in the state of Virginia at the time of the incident and 
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unable to provide first-hand knowledge of the actual events there is no doubt that a 911 call was 

made by someone reporting a domestic disturbance at a domicile which was the scene of the 

Decedents attack (it cannot yet be argued that it was anyone other than the decedent), the 

Defendants responded to the scene (assuming a duty to act on behalf of the decedent), the 

protocol for the Defendant and all other police agencies responding to a domestic violence call 

required a walk-through of the residence in order to insure that there were no persons requiring 

medical assistance and/or that no threat of violence then existed (Knowledge on the part of the 

Defendant that their inaction could lead to harm) and the decedent had reason to believe that 

Defendant police agency would protect the decedent from harm as a result of his call to 911. The 

Police agencies have been required to have domestic violence response training (a clearly 

established statutory or constitutional rights ofwhich a reasonable person would have known.) 

by the terms of W. Va. Code §48-2A-9(i) which provides: 

"All law-enforcement officers shall receive training relating to response to 
calls involving domestic or family violence by the first day of October, one 
thousand nine hundred ninety-three." 

The protocol to be followed by law enforcement officers is set forth in WV Legislative 

Rule Title 149 as follows: 

Initial Law Enforcement Officer Response 

1. Approaching the Scene 

Whenever possible, at least two law enforcement officers shall respond to a 
domestic call. Approach the scene of a domestic incident as one of high risk. 
Obtain all available information from the dispatcher before arriving at the scene 
and notify the dispatcher upon arrival. Unless the circumstances of a particular 
incident require different measures, you should: a) Approach the scene 
inconspicuously. b) Do not use sirens or lights in the immediate area of the scene 
of the incident. c) Park away from the immediate scene of the incident. d) Keep a 
safe exit route in mind. e) Be alert for the employment of weapons from doors, 
windows, or nearby vehicles. f) Be alert for persons moving away from the 
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immediate scene of the incident. g) Employ other standard precautionary 

measures for approaching high risk incident scenes. 


2. Initial Contact 

As the responding law enforcement officer you should: a) Identify yourself. b) 
Explain the reason for your presence. c) Request entry into the residence or 
business. d) Ask to see the person who is the subject oUlle call. 

3. Entry 

Enter and conduct a search oUhe premises relevant to the incident ifwritten or 
verbal consent has been given to do so or when exigent circumstances exists. b) 
If a domestic violence protective order is in effect, written consent to enter may 
have been given by the victim and be on file. c) Limit the scope of the search to 
other suspects, victims, witnesses, or evidence connected with the alleged 
domestic incident. d) In some exigent circumstances, forced entry is necessary 
and appropriate. 

Exigent circumstances include but are not limited to: 1) The residence area shows 
signs of a fight or scuffle; or 2) A person from inside the residence calls for 
assistance or is yelling; or 3) You have reason to believe that the person is 
wounded, injured, or is otherwise in need ofassistance,· or 4) The accused is 
suspected ofconcealing the victim,· or 5) The call came from the residence and 
the victim is identified as the caller and entry is denied by others present on the 
scene; or 6) You have articulable suspicion that absent immediate entry serious 
bodily injury or death may result 

4. Establishing control of scene 

a) Identify and secure potential weapons in the surroundings. b) Separate the 
victim and the accused when circumstances are appropriate. c) Assess injuries 
(including inquiry about possible internal injuries), administer first aid, and notify 
emergency medical services as necessary. d) Identify all occupants and witnesses 
on the premises. e) Separate occupants and witnesses from the victim and accused 
and keep them out of hearing range (to avoid compromising their witness status). 
f) Maintain visibility and restrict mobility of all persons present at the scene. 

5. On-scene investigation 

a) Conduct an investigation using the same procedures used in any other on
scene criminal investigation. b) Attempt to establish the existence of credible 
corroborative evidence. c) Make specific note of and document all statements 
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made by the victim, accused and all witnesses, particularly those statements that 
may be admissible as evidence as exceptions to the hearsay rule such as excited 
utterances, present sense impression and statements made for medical treatment. 
d) Determine if such statements were made to the dispatcher and take appropriate 
measures to secure and preserve such evidence. 
e) Collect and preserve all physical evidence reasonably necessary to support 
prosecution, including evidence substantiating the victim's injuries, evidentiary 
articles that substantiate the attack (weapons, torn clothing, etc.), and evidence 
recording the crime scene. f) Ensure that photographs are taken of visible injuries 
on the victim and of the crime scene. Document the location of any injuries that 
may result in potential bruising. g) Collect all physical evidence noted in reports 
and vouchered as in other criminal investigations. 

6. Interviewing the Victim, Accused & Witnesses 

Ensure the victim's safety and privacy by interviewing the victim in an area 
apart from the accused. witnesses. and bystanders ifpossible. Remember that 
what you see upon arrival may be misleading. The accused may appear calm 
and in control assuring YOU that there has only been a minor argument. The 
victim may be hysterical and unruly, or displaying a "flat affect" (no emotional at 
all). Try not to make presumptions. Gather evidence. Listen carefully before 
taking action. (emphasis added) 

"A regulation that is proposed by an agency and approved by the Legislature is a 

"legislative rule" as defined by the State Administrative Procedures Act, W. Va. Code, 29A-1

2(d) [1982], and such a legislative rule has the force and effect of law." Syi. Pt. 5, Smith v. 

W.Va. Human Rights Comm'n, 216 W. Va. 2, 602 S.E.2d 445 (2004). 

"Once a disputed regulation is legislatively approved, it has the force of a statute itself. 

Being an act of the West Virginia Legislature, it is entitled to more than mere deference; it is 

entitled to controlling weight. As authorized by legislation, a legislative rule should be ignored 

only if the agency has exceeded its constitutional or statutory authority or is arbitrary or 

capricious." Syi. Pt. 2, W. Va Health Care Cost Review Auth. v. Boone Mem'l Hosp., 196 W. 

Va. 326, 472 S.E.2d 411 (1996). 

Testimony elicited at the murder trial of a Third Party Defendant from persons at the 

scene of the attack upon the decedent established that the decedent was still alive when the police 
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officer(s) employed by the Defendant arrived at the scene and was later placed in the trunk of a 

car to another location where he later died. Had the officers performed the duties as prescribed 

by statute the death of the decedent may have been avoided. 

Therefore, the conduct of the officers of the Defendant violated clearly established 

statutory and constitutional rights of the decedent of which a reasonable person would have 

known. Qualified immunity is broad and protects "all but the plainly incompetent or those who 

knowingly violate the law. " Either these officers were plainly incompetent or they knowingly 

violated the law by not walking through the home in which the acts of domestic violence were 

taking place. Evidence has been adduced from witnesses at the trial of Quinones that the 

decedent was still alive when he was placed in the trunk of the car after the officers had left the 

premises. 

Further, the Defendant is not immune from liability because of the exception to the public 

duty doctrine which arises when a "special relationship" exists between the government entity 

and a specific individual. The response to the scene of the domestic disturbance is direct contact 

sufficient to trigger the special relationship protections, otherwise simply not responding to a 

domestic violence call would afford police officers a blanket defense to all claims of liability by 

asserting "no direct contact" as a defense to the "special relationship". 

Our legislature has placed statutory duties upon the Defendants in domestic violence 

matters and a special duty to a specific person in this matter beyond that extended to the general 

public. 

CONCLUSION 

Based upon the above and the evidence in this case, the Circuit Court did not err when it 

denied the Defendant's Motion for Summary Judgment, as there are clearly demonstrated 
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genuine issues of material fact in this case and the Defendants are not immune from liability 

under any statutory provision. Therefore, the Plaintiff respectfully requests that this Honorable 

Court deny the Defendant's Appeal of the ruling of the Circuit Court of Kanawha County and 

allow this case be tried before the province of the jury in the interests ofjustice and equity. 
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