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NOW COMES, the Petitioner, City of Mannet, by counsel, Duane J. Ruggier, II, Jacob 

D. Layne, Evans S. OIds, and the law finn of Pullin, Fowler, Flanagan, Brown & Poe, PLLC, 

pursuant to Rule 10(g) of the West Virginia Rules ofAppellate Procedure, and files its brief in 

reply to Respondent Anthony Hunter's Response Brief. In so doing, Petitioner incorporates, as 

though fully restated herein, all facts, legal analysis, and legal argument set forth in Petitioner's 

opening Brief filed with this Honorable Court on August 29, 2017. In further support of 

Petitioner's appeal, Petitioner states and aver as follows: 

ASSIGNMENTS OF ERROR 

Petitioner incorporates, as though fully restated herein, the two assigrunents of error set 

forth in Petitioner's opening Brief. (Pet'r's Br. at 1). 

STATEMENT OF THE CASE 

I. STATEMENT OF RELEVANT PROCEDURAL mSTORY 

Petitioner incorporates, as though fully restated herein, its "Statement of Relevant 

Procedural History" contained in its previously submitted opening Brief. (Pet'r's Br. at 1-3). 

II. STATEMENT OF RELEVANT FACTS 

Petitioner incorporates, as though fully restated herein, its "Statement of Relevant Facts" 

contained in its previously submitted opening Brief. (Pet'r's Br. at 3-7). Additionally, Petitioner 

asserts that the "Statement of the Case" in Respondent's Response Brief inaccurately represents 

two factual matters at issue. 

First, Respondent asserts that "[a]t some point, the decedent, or a person or persons 

unknown, acting on his behalf, contacted 911 to report the attack and injuries to the decedent." 

(Resp.'s Br. at 4). However, the evidence adduced below indicates that a neighbor, identified as 

"Wendy", called Kanawha Metro 911 to report a disturbance outside of the Legg apartment 
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building. (A.R. 090). No evidence was proffered showing that the decedent, Kareem Hunter, 

contacted 911. Likewise, no evidence was proffered indicating that "Wendy" knew Kareem 

Hunter, knew that he was being assaulted, or acted on his behalf in any way when calling 911. 

"Wendy" simply reported that "people [were] outside yelling and screaming." (A.R. 090). Thus, 

there is no evidence that Kareem Hunter, or anyone acting on his behalf, reported his assault to 

911. 

Second, Respondent contends that "[a] member [of] the police department of the 

Defendant Marmet, acting within the scope of his employment, responded to the scene thereby 

assuming a duty to act on behalf of the decedent." (Resp.'s Br. at 4). Petitioner acknowledges 

that a Marmet police officer responded to the general vicinity of the Legg apartment. (A.R. 090). 

However, Petitioner asserts that it is clear from the call log that the Officer was simply 

responding to the disturbance call made by "Wendy" concerning activity outside of the Legg 

apartment building. (A.R. 090). There is simply no evidence that the officer was responding to 

Kareem Hunter's assault. 

In fact, the Officer had no reason to assume a duty to protect Kareem Hunter at the time 

ofhis response because there is no evidence that tpe officer had knowledge that Kareem Hunter 

was being assaulted. As explained by Respondent at deposition: 

Mr. Ruggier: 	 Do you have any reason to believe that the 
responding police officer knew that Kareem would 
be killed if further action was not taken? 

Mr. Hunter: 	 I don't think nobody but the people that was there 
knew that Kareem was going to be killed. 

Mr. Ruggier: 	 You agree with me that that police officer the town 
of Marmet police officer who was there and who 
had responded to the call, did not know that Kareem 
was going to be killed? 
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Mr. Hunter: 	 Well, how could he know that if he's not a part of 
it? 

(A.R. 085, pp. 53-54). Accordingly, there is no evidence that the responding officer was 

assuming a duty to act on behalf of and protect Kareenl Hunter at the time he responded to the 

call. 

SUMMARY OF ARGUMENT 

Petitioner incorporates, as though fully restated herein, its "Summary of Argument" set 

forth in Petitioner's opening Brief. (Pet'r's Br. at 7-9.) 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioner incorporates, as though fully restated herein, its "Statement Regarding Oral 

Argument and Decision" contained in its previously filed opening Brief and asserts that oral 

argument is appropriate under Rule 19 and Rule 20 of the Rules ofAppellate Procedure. (Pet'r's 

Br. at 9-10). 

ARGUMENT 

Petitioner incorporates, as though fully restated herein, its "Argument" section and 

subsections contained in its previously submitted opening Brief. (pet'r's Br. at 10-26). 

I. STANDARD OF REVIEW 

Petitioner incorporates, as though fully restated herein, its "Standard of Review" section 

contained in its previously submitted opening Brief. (Pet'r's Br. at 10-11). 
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ll. 	 ASSIGNMENT OF ERROR No.1: THE RESPONSE FAILS To DIRECT Tms COURT'S 
ATTENTION To SUFFICIENT EVIDENCE UPON WmCH A REASONABLE JURY COULD 
FIND THAT KAREEM HUNTER IIAD A SPECIAL RELATIONSHIP WITH THE CITY OF 

MARMET, THUS THE CITY Is IMMUNE FROM RESPONDENT'S CLAIM PURSUANT To 

WEST VIRGINIA CODE § 29-12A-5(A)(5) 

Respondent does not contest the fact that he must proffer evidence of a special 

relationship between the decedent and the Petitioner to overcome the Petitioner's statutory 

immunity from suit pursuant to West Virginia Code § 29-12A-5(a)(5). (Resp.'s Br. at 5-14). 

Rather, Respondent argues that he has proffered sufficient evidence. 

A special relationship is established as follows: 

To establish that a special relationship exists between a local 
governmental entity and an individual, which is the basis for 
a special duty of care owed to such individual, the following 
elements must be shown: (1) an assumption by the local 
governmental entity, through promises or actions, of an affirmative 
duty to act on behalf of the party who was injured; (2) knowledge 
on the part of the local governmental entity's agents that inaction 
could lead to harm; (3) some form of direct contact between the 
local governmental entity's agents and the injured party; and (4) 
that party's justifiable reliance on the local governmental entity's 
affirmative undertaking. 

Syl. Pt. 7, Randall v. Fairmont City Police Dep't, 186 W. Va. 336, 412 S.E.2d 737 (1991); Syl. 

Pt. 2, Bowden v. Monroe Cty. Comm'n, 239 W. Va 214, 800 S.E.2d 252 (2017)("Bowden II"). 

In the Response, Respondent first argues that he established direct contact under element 

three because "there is no doubt that a 911 call was made by someone reporting a domestic 

disturbance which was at the scene of the [decedent's] attack[.]" (Resp.'s Br. at 11). Respondent 

additionally asserts that the Marmet officer's "response to the scene of the domestic disturbance 

is direct contact sufficient to trigger the special relationship protections". (Resp. 's Br. at 14). 

As held by this Honorable Court: "[T]he requirement of direct contact serves as a basis 

for rationally limiting the class of individuals to whom the local governmental entities 'special' 
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duty extends." Wolfe v. City of Wheeling, 182 W. Va. 253, 257-58, 387 S.E.2d 307, 311-12 

(1989). Additionally, "[t]he element of direct contact is conceptually related to the element of 

reliance and is a corollary of the need to show a 'special relationship' between the plaintiff(s) 

and the local governmental entity beyond the relationship with the government that all citizens 

share in common." Id, 182 W. Va. at 257, 387 S.E.2d at 311 (emphasis added). Accordingly, 

"[d]irect contact, '[a]s a general rule ... contemplates actual contact between a government entity 

and an injured party. '" Miller v. Elkins-Randolph Cty. Emergency Squad Inc., No. 14-0929, 2015 

WL 3677209, at *3 (W. Va. June 12, 2015)(Memorandum Decision)(Quoting Barbina v. 

Curry, 221 W.Va. 41, 49, 650 S.E.2d 140, 148 (2007». 

Here, the record fails to reflect any communication between the City of Marmet and 

Kareem Hunter. The call log, demonstrates that an individual named "Wendy" made a call to 

Kanawha Metro 911. (A.R. 090). "Wendy" is clearly not the "injured party" and there is no 

evidence that "Wendy" was acting on or making the calIon the decedent's behalf. Additionally, 

the record is devoid of any evidence that the Marmet officer investigating the disturbance call 

made by "Wendy" had any contact with Kareem Hunter whatsoever. As such, Respondent has 

failed to proffer evidence ofdirect contact. 

Next, Respondent claims that because a Marmet officer responded to the disturbance call 

by "Wendy" that he can establish that the officer and the City assumed a duty to act on behalf of 

Kareem Hunter under element one. (Resp.'s Br. at 11). This Court has held that in order to 

establish the "assumption" element the plaintiff must prove the "assumption by the local 

governmental entity, through promises or actions, of an affirmative duty to act on behalf of the 

party who was injuredr.l" Randall at Syl. Pt 7; Bowden II at Syl. Pt. 2 (emphasis added). In other 

5 




words, Respondent must show that the City of Marmet promised to protect or attempted to 

protect Kareem Hunter from his injury. 

Respondent is unable to do so because the only reasonable inference from the evidence is 

that the Officer was responding to a disturbance outside of the Legg apartment on behalf of 

"Wendy". There is no indication that "Wendy" reported that an. assault or murder was occurring 

inside the Legg apartment building. Accordingly, Respondent has failed to establish that the City 

assumed a duty to act on behalf ofKareem Hunter. 

Third, Respondent claims he can establish that the responding officer had knowledge that 

inaction could lead to harm under element two, because officers have a duty to conduct a walk

through or search of premises when the officer is responding to a report of domestic violence. 

(Resp.'s Br. at 11); See also W. Va. Code R. 149-3-6.2.2. Respondent contends that the failure 

to conduct a walk-through of the Legg residence would indicate to a reasonable officer that harm 

could result from such failure. (Resp.' s Br. at 11). 

However, in order to establish knowledge that inaction could result in harm, Respondent 

must show more than that an officer has general knowledge that failure to follow a regulation 

could result in harm. Rather, Respondent must show that the responding officer here had some 

specific knowledge that Kareem Hunter would be injured if he failed to act. See Parkulo v. W. 

Virginia Rd. ofProb. & Parole, 199 W. Va. 161, 180, 483 S.E.2d 507, 526 (1996)(Holding that a 

plaintiff had failed establish that the governmental agency had knowledge that inaction could 

lead to harm as the agency had no knowledge that the plaintiff "in particular, would be a likely 

victim.")(emphasis added) and Rhodes v. Putnam Cty. Sheriff's Dep't, 207 W. Va. 191, 194,530 

S.E.2d 452, 455 (1999)(Holding that a plaintiff had failed to establish a special relationship 

where there was no evidence that the local governmental entity had knowledge that a third party 
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"was going to hann" the plaintiff.); See also Wolfe v. City of Wheeling, 182 W. Va. 253, 256, 

387 S.E.2d 307, 310 (1989)(Stating: "[O]nly the breach of a duty owed to the particular person 

injured is actionable."). Accordingly, general knowledge concerning failure to comply with a 

regulation is insufficient. 

Moreover, even assuming that failure to comply with a regulation were sufficient, there is 

no evidence here that the responding officer failed to comply with the regulation. First, West 

Virginia State Regulation 149-3-1.1 establishes guidelines and standards for "responding to 

domestic violence incidents." W. Va. Code R. 149-3-1.1. In order for the various guidelines or 

standards to apply, the reported incident must involve "family or household member[s] as 

defined by the regulation. W. Va. Code R. 149-3-3.8. 

Here, there is no dispute that the call by "Wendy" did not report an assault or battery 

between family or household members. "Wendy" simply reported a disturbance. Additionally, 

there is no evidence that Kareem Hunter and Deveron Patterson, Miguel Quinones, and Kelsey 

Legg were family or household members in relation to the decedent. 

Likewise, even assuming that the guidelines and standards applied, the regulation does 

not require a walk through or search of the residence. The regulation provides that the 

responding officer "may enter and conduct a search of the premises relevant to the incident when 

written or verbal consent has been given to do so or when exigent circumstances exist." W. Va. 

Code R. 149-3-6.2.2. Thus, the officer is not required to enter the premises and conduct a search. 

Further, although Respondent speculates that Kareem Hunter was alive when the officer 

investigated the disturbance outside, he concedes that he is actually unaware of whether Kareem 

was alive or dead at the time. (A.R. 088 at p. 55)1. Thus, there is no evidence that crime was 

1 Mr. Hunter testified that Deveron Patterson indicated at his sentencing hearing that Kareem Hunter was still alive 
when they placed him in a car after the officer investigated the disturbance. (A.R. 097 at pp. 61-62). However, 
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ongoing, or that Kareem was even alive, when the officer investigated the disturbance outside so 

as to justify exigent circumstances to conduct a search of the Legg premises. 

Finally, as aptly explained by the Respondent at deposition, the responding officer had no 

reason to know that the decedent was being battered or that a failure to enter and search the Legg 

premises could have caused Kareem Hunter to be harmed. As Mr. Hunter testified: "Personally, I 

don't believe no information that was given would have tipped an officer or me off that there 

was a murder being committed inside the house." (A.R. 84 at pp. 51-52). 

Last, Respondent asserts that he can establish justifiable reliance under element four. 

Respondent claims that the "decedent had reason to believe that the Defendant police agency 

would protect the decedent from harm as a result of his call to 911" because the officer had a 

duty to conduct a walk through in response to a domestic violence call under West Virginia State 

Regulations 149-3-6. (Resp.'s Br. at 11). 

Concerning justifiable reliance, this Honorable Court has held that: 

The injured party's reliance is as critical in establishing the 
existence of a 'special relationship' as is the local governmental 
entity's voluntary affirmative undertaking of a duty to act toward 
the injured party. The element of reliance provides the essential 
causative link between the special duty assumed by the local 
governmental entity and the injury. 

Wolfe, 182 W. Va. at 257, 387 S.E.2d at 311(emphasis added). In other words, in order to 

establish reliance, a plaintiff must show that the injured party relied upon the "the local 

governmental entity's affirmative undertaking." Randall at Syi. Pt. 7; Bowden II at Syi. Pt. 2. 

Respondent failed to provide any evidentiary proof to the circuit court that this was in fact Mr. Patterson's 
testimony. Neither an affidavit nor a transcript from the sentencing hearing were submitted to trial court at summary 
judgment. (A.R. 094-101). As stated by this Honorable Court: "[A]ppellate review in summary judgment cases is 
limited to the record as it stood before the circuit court 'at the time of its ruling. '" Jackson v. Putnam Cty. Ed. of 
Educ., 221 W. Va. 170, 177,653 S.E.2d 632, 639 (2007) (Quoting Powderidge Unit Owners Association v. 
Highland Properties, 196 W.Va. 692, 700, 474 S.E.2d 872, 880 (1996)). Additionally, "'[u]nsupported speculation 
is not sufficient to defeat a summary judgment motion.'" Williams v. Precision Coil, Inc., 194 W. Va. 52, 61, 459 
S.E.2d 329, 338 (1995)(Quoting Felty v. Graves-Humphreys Co., 818 F.2d 1126, 1128 (4th Cir.1987)). 
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Here, there is no evidence that the decedent had any knowledge that a City of Marmet 

officer was responding to the disturbance call by "Wendy" in the vicinity or that he relied upon 

any promise or action of the City of Marmet to protect him. Therefore, Respondent is unable to 

establish justifiable reliance 

III. 	 ASSIGNMENT OF ERROR No.1: ANALYSIS OF PLAINTIFF'S CLAIMS UNDER 
COMMON LAW PRINCIPLES OF QUALIFIED IMMUNITY Is INAPPROPRIATE As 

PETITIONER'S IMMUNITY Is BASED STATUTORILY ON WEST VIRGINIA CODE § 29
12A-5(A)(5) 

Respondent, citing to this Court's opinion in West Virginia State Police v. Hughes, 238 

W. Va. 406, 796 S.E.2d 193 (2017) and Chief Justice Davis's dissent in West Virginia Regional 

Jail & Correctional Facility Auth. v. A.B., 234 W. Va. 492, 766 S.E.2d 751 (2014), asserts that 

the Petitioner is not entitled to immunity from suit because Respondent can establish the 

existence of a special relationship between the decedent and the Petitioner and because 

Respondent can establish that the responding Marmet Officer violated the decedent's clearly 

established statutory right to be protected from domestic violence. (Resp.' s Br. at 8-14). 

Respondent argues: "In this matter qualified immunity is not available since the Defendants 

violated statutory requirements and the additional existence of a special relationship." (Resp.'s 

Br. at 10). 

To the extent that Respondent argues, pursuant to language in the dissent in A.B. 

discussing the public duty doctrine, that he may avoid the City's immunity from suit by 

establishing a special relationship, Petitioner agrees with Respondent. As illustrated by 

Assignment of Error 1 in Petitioner's opening brief and Petitioner's preceding argument section, 

the establishment of a special relationship avoids the application of immunity pursuant to West 

Virginia Code § 29-12A-5(a)(5). See Bowden IL 239 W. Va. 214, 800 S.E.2d at 258 (Holding 

that statutory immunity pursuant to W.Va. Code 29-12A-5(a)(5) may be avoided by 
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establishment of a special relationship). Nonetheless, as stated above, Petitioner maintains that 

Respondent has failed to proffer evidence of a special relationship so as to overcome Petitioner's 

statutory immunity. 

However, Respondent's reliance on West Virginia State Police v. Hughes, 238 W. Va. 

406, 796 S .E.2d 193 (2017) for the proposition that he can avoid immunity by establishing the 

violation of one of the decedent's statutory rights is misplaced. Hughes involved a suit against 

the West Virginia State Police- i.e. the state -and three state troopers. The state police and the 

employees asserted the defense of qualified immunity. Qualified immunity is a common law 

defense available to governmental agencies and employees. See W Virginia Bd. of Educ. v. 

Marple, 236 W. Va. 654, 662, 783 S.E.2d 75, 83 (2015)(Referring to "immunities under 

the common law, such as qualified immunity[.]")."Under the doctrine of qualified immunity, the 

discretionary actions of government agencies, officials and employees performed in an official 

capacity are shielded from civil liability so long as the actions do not violate a clearly established 

law or constitutional duty." Hughes, 238 W. Va. at 411, 796 S.E.2d at 198; See also State v. 

Chase Sec., Inc., 188 W. Va. 356, 360, 424 S.E.2d 591, 595 (1992)(Stating: "Government 

officials performing discretionary functions are shielded from liability for civil damages insofar 

as their conduct does not violate clearly established statutory or constitutional rights of which a 

reasonable person would have known." (Citation and quotations omitted). 

Petitioner here did not assert the common law defense of qualified immunity in its motion 

for summary judgment. (A.R. 048-067). Petitioner asserted statutory immunity from suit 

pursuant to the West Virginia Code § 29-12A-5(a)(5) which does not provide for liability in 

instances where it can be shown that an individual's clearly established statutory right has been 
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violated. (A.R. 052-059). As Petitioner asserted statutory immunity, not qualified immunity, 

Respondent's analysis under a qualified immunity standard is not appropriate. 

IV. 	 ASSIGNMENT OF ERROR No.2: RESPONDENT WHOLLY FAILS To ADDRESS 
PETITIONER'S ASSERTION THAT IT Is IMMUNE FROM SUIT PURSUANT To 29
12A-5(A)(10) FOR THE FAILURE To INSPECT THE LEGG PREMISES, THUS 
PURSUANT To RULE 10 OF THE WEST VIRGINIA RULE OF ApPELLATE 
PROCEDURE, RESPONDENT CONCEDES THE CITY OF MARMET Is IMMUNE 
FROM SUIT 

Petitioner asserted to the circuit court below and to this Court that it is entitled to 

statutory immunity pursuant to statutory immunity pursuant to West Virginia Code § 29-12A-

5(a)(lO) for the failure to inspect Kelsey Legg's apartment. (A.R. 059-060)(Pet'r's Br. at 22-25). 

Respondent wholly failed to address this assertion at the trial court level as well as in his 

Response in the instant appeal. (A.R. 094-101)(See generally, Resp.'s Br.). 

Rule 1 O(d) of the West Virginia Rules of Appellate Procedure provides that "[i]f the 

respondent's brief fails to respond to an assignment of error, the Court will assume that the 

respondent agrees with the petitioner's view of the issue." W. Va. R. App. P. lO(d); See also 

Wheeling Park Comm'n v. Dattoli, 237 W. Va. 275, 279 n. 2, 787 S.E.2d 546, 550 n. 2 

(2016)(Stating that in light of a respondent's failure to address an assignment of error the Court 

would assunle that respondent agrees with the petitioner's view of the matter). Here, since 

Respondent has failed to address Petitioner's assignment of error concerning inspection 

immunity, this Court can assume that Respondent agrees with Petitioner that it is immune from 

suit for the failure to inspect the Legg premises. 

CONCLUSION 

WHEREFORE, for the foregoing reasons and the reasons set forth in Petitioner's 

opening Brief and the instant Reply, Petitioner City of Marn1et requests that this Honorable Court 

11 




reverse the circuit court's order denying Petitioner's Motion for Summary Judgment, entered on 

April 28, 2017 and remand this civil action to the circuit court for entry of an order granting 

Petitioner's Motion for Summary Judgment and dismissing the matter with prejudice. 

Respectfully submitted, 

CITY OF MARMET, 
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