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RESPONSES IN OPPOSITION TO 

ASSIGNMENTS OF ERROR 


I. 	 Burke's Assignments of Error I and II must fail, as dismissal of all claims as 
against the Wetzel County Commission was necessary and appropriate because 
the Commission was not Eric Burke's employer, not Eric Burke's joint employer, 
and, as a municipal entity, not responsible under respondeat superior for acts of 
an elected official. 

II. 	 Defendant Scott Lemley, as a public official not covered by the Governmental Tort 
Claims and Insurance Reform Act, is entitled to qualified immunity, and 
therefore, Burke's claims were appropriately dismissed as a matter of law. 

III. 	 The express terms of Burke's Complaints demonstrate that he was reasonably 
accommodated as defined by the Code of State Regulations (CSR) and other state 
and federal law . 

IV. 	 Because neither the Wetzel County Commission nor Wetzel County Assessor 
Scott Lemley is a "state actor," Eric Burke's constitutional claims fail as a matter 
of law. 

V. 	 Eric Burke's claim that his termination violated the Whistleblower Statute was 
properly dismissed because Burke's allegations do not demonstrate that an act of 
whistleblowing occurred. 

INTRODUCTION 

The Wetzel County Assessor Scott Lemley employed, trained, and accommodated Eric 

Burke from February 2013 until July 2016. On or about September 29, 2016, Eric Burke filed suit 

against both the Wetzel CountY Assessor and the Wetzel County Commission, alleging in his 61

paragraph Complaint that he was terminated after his employer engaged in a pattern of 

discrimination, harassment, and retaliation that began in April 2015. On or about October 31, 

2016, Defendants-below (hereinafter "Respondents") filed a motion to dismiss Eric Burke's cause 

of action on the basis that he had failed to raise cognizable claims. As part of that process, 

Respondents demonstrated to the Circuit Court of Wetzel County that, even if the Court were to 

adopt all of the facts in the Complaint as true exactly as pleaded (although Defendants denied all 



allegations of wrongdoing), Eric Burke nonetheless had failed to raise cognizable claims. During 

the motions practice for that dispositive motion and without first seeking leave ofCourt, Eric Burke 

amended his complaint, a pleading for which he eventually and retroactively received leave of 

Court to file. Defendants responded to portions of the Amended Complaint thereafter, and, in a 

letter order dated March 8, 2017, the Court granted the pending Motion to Dismiss. At the Court's 

direction, Respondents prepared findings of fact and conclusions of law, to which Eric Burke 

provided substantive comments. Respondents then revised the proposed order to incorporate 

and/or address Burke's comments/concerns; Burke submitted no further comments. The Circuit 

Court of Wetzel County entered the revised order, "Order Granting Defendants Wetzel County 

Commission and Scott Lemley's Motion to Dismiss (Findings of Fact, Conclusions of Law)" 

(hereinafter "Order"), on or about May 1,2017. 

The statutes and case law relative to assessors' office employees are particularized to suit 

the assessors' mandates. These laws recognize the assessors' right to hire and fire the employees 

who work for the assessor with, at most, the advice and consent of the county commission. The 

facts as pleaded demonstrate that the Wetzel County Commission has no role in this suit. The facts 

as pleaded demonstrate that the Assessor accommodated Eric Burke in terms of both leave and 

return to work, that he accommodated Burke's needs at work, and that he never interfered with 

Burke's constitutional right to run for public office. Even when the Court below accepted the 

alleged facts as true for purposes of the dispositive motion only, it found inescapably that Eric 

Burke failed as a matter oflaw to raise cognizable claims against Respondents. Given the facts as 

pleaded and the supporting law, the Circuit Court's findings were not in error and should be upheld 

upon appeal. 
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STATEMENT OF THE CASE 


After mature consideration of two sets of motions practice and extensive oral argwnent, 

the Circuit Court of Wetzel County appropriately dismissed all claims against the Wetzel County 

Commission and all claims against Assessor Scott Lemley as a matter of law because Plaintiff 

failed to state a claim for which relief can be granted. 1 

Petitioner filed a Complaint and, after the Defendants filed their Motion to Dismiss, an 

Amended Complaint, but neither complaint contains sufficient facts to support the claims raised 

therein. In his initial Complaint, Eric Burke alleges that he was an employee ofthe Wetzel County 

Commission but admits that he was employed in the Office of the Assessor as a Field Appraisal 

Supervisor.2 Scott Lemley, the Wetzel County Assessor, was Burke's direct supervisor.3 Burke 

alleges that, at all material times, Respondents were acting in their official capacities andlor under 

color of state law.4 Burke alleges that, in March 2015, he applied for leave under the Family 

Medical Leave Act (FMLA) for surgery that was scheduled to occur in April 2015.5 Following his 

surgery, Burke allegedly provided a work release and returned to work on or about August 12, 

2015.6 Burke claims that, upon returning to work, he was harassed and discriminated against by 

Assessor Scott Lemley.7 Burke further alleges that, on September 11, 2015, he was suspended 

from work for failing to sign a discipline statement. 8 After an agreement was allegedly reached, 

Burke returned to work on October 1,2015.9 Burke alleges that, upon his return to work, he was 

I Order Granting Motion to Dismiss (AOOOOO 1-AOOOO 19). 

2 Compl. ~ ~ 4-5 (A000020-21). 

3 Compl. ~ 4 (A000020). 

4 Compl. ~~ 3, 4 (A000020). 

5 Compl. ~ 14 (A000022). 

6 Compl. ~~ 16, 18 (A000023). 

7 Compl. ~ 19 (A000023-24). 

8 Compl. ~ 21 (A000025). 

9 Compl. ~ 23 (A000025). 
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sUbjected to harassment and discrimination, creating a hostile working environment. 10 He alleges . 
that he reported the harassment and discrimination to the County Commission and was terminated 

as a result. II 

In November 2015, Burke registered to run for Wetzel County AssessorP Burke alleges 

that, following this registration, he was subjected to increased harassment and discrimination,u 

Assessor Scott Lemley won re-election in May 2016. 14 On June 9, 2016, Burke received an 

unfavorable job evaluation. 15 On July 11, 2016, Mr. Burke's employment was terminated. 16 

Eric Burke alleges that his termination was an act of retaliation "because of his exercising 

of his constitutional rights to run for public office.,,17 Burke further claims that "[t]he actions of 

the defendants ... denied plaintiff the rights, privileges, and immunities secured by the West 

Virginia and United States Constitution [sic], including the right to free expression and free 

association through his political activities and his right to equal protection.,,18 

In his Amended Complaint, Burke pivots, and alleges that he was a joint employee of the 

Commission and the Assessor. 19 In his Amended Complaint, Burke admits that Assessor Lemley 

was his direct supervisor and that his position involved appraising properties.2o Burke identifies 

Assessor Lemley as the person evaluating his work, as the person deciding his duties, as his direct 

supervisor, and as the person who terminated his employment.21 The only specific involvement 

10 Compl. 'If 24 (A000026). 

11 Compl. 'If 55 (A000031). 

12 Compl. 'If 26 (A000026). 

13 Comp\. 'If 26 (A000026). 

14 Camp\. 'If 26(A000026). 

15 Camp\. 'If 28 (A000027). 

16 CampI. 'If 29 (A000027). 

17 Comp\. 'If 41 (A000029). 

18 CampI. 'If 42 (A000029-30). 

19 See Am. Compl. 'If'lf 2, 4 (A000034-35). 

20 See Am. CompI. 'If'lf 6, 7 (A000035). 

21 See Am. CampI. 'If'lf 4, 7, 25, 30, 31 (A000035, 40, 41, 42). 
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identified for the Commission is its name on Burke's Wage and Tax Statement.22 Nonetheless, 

Burke alleges that the fact that the Commission's name appears on his W-2 makes him a joint 

employee.23 

By statute,24 however, "[t]he ... county assessor, by and with the advice and consent of 

the county commission, may appoint and employ, to assist them in the discharge of their official 

duties for and during their respective terms of office, assistants, deputies and employees.,,25 This 

Court has reviewed this statute in considering Assessor Office employees and has found that, in 

the instance of employees whose work involves more than assessing and appraising, the Assessor 

is not required to obtain the advice and consent of the County Commission: 

When a county assessor seeks to hire an employee to perform duties other than 
assessing and appraising duties, the assessor is required to first obtain the advice 
and consent of the county commission pursuant to W. Va. Code § 7-7-7 (2000) 
(Repl.Vol.2006). However, when a county assessor seeks to hire an employee to 
perform assessing and appraising duties, which employee will be paid from the 
revolving valuation fund established in W. Va. Code § ll-lC-8 (1998) 
(Repl. Vol.2003), the assessor is not required to obtain the advice and consent ofthe 
county commission. Instead, the assessor must obtain approval from the Property 
Valuation Training and Procedures Commission, as required by W. Va. Code § 11
lC-8(a). 

Syl. Pt. 8, Harrison Cnty. Comm 'n v. Harrison Cnty. Assessor, 222 W. Va. 25,658 S.E.2d 555 

(2008). Therefore, as a matter oflaw, Eric Burke was an employee of the Assessor's Office, with 

the Commission's role being advice and consent, at most.26 Furthermore, the fact that the Assessor 

22 See Am. Compl. ~ 2 (A000034). 

23 See Am. Compl. ~, 2,4, 6, 25 (A000034, 35, 40). 

24 W. Va. Code § 7-7-7(a). 
25 W. Va. Code § 7-7-7 (a). 
26 In Petitioner's Opening Brief, Burke improperly attempts to introduce evidence that was not before the Court below. 
Opening Brief ofEric Burke at pg. 20, n. 11. In violation of West Virginia's Rules ofAppellate Procedure and without 
seeking leave of [this] Court, Burke claims that Burke was not approved by the Valuation Commission or paid from 
the Valuation Fund. See RAP Rule 6(b), stating in part that "[a]nything not filed with the lower tribunal shall not be 
included in the record on appeal unless the Court grants a motion for leave to supplement the record on appeal for 
good cause shown." This assertion should be stricken as it violates Rule 6(b), lacks any support and is factually 
inaccurate. 
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had the power to control Mr. Burke's work would alone be determinative ofthe Assessor's position 

as Mr. Burke's employer - and Mr. Burke has admitted the Assessor's "power to control" 

repeatedly in his Amended Complaint.27 

SUMMARY OF ARGUMENT 

It was appropriate to dismiss all claims against the Wetzel County Commission and all 

claims against Assessor Scott Lemley as a matter of law because Burke failed to state a claim for 

which relief can be granted. First, it was appropriate to dismiss Burke's "state actor" claims against 

both the County Commission and Assessor Lemley because as a matter of law neither the Wetzel 

County Commission nor Assessor Scott Lemley is a state actor. Second, beyond that, it was 

appropriate to dismiss the Wetzel County Commission from this case because, even viewing all 

allegations in the Complaint in a light most favorable to Mr. Burke - indeed, even accepting the 

facts as true - the Commission, as a municipal entity, cannot be held liable under respondeat 

superior for the acts of an independent elected official nor for violations of constitutional rights 

where no policy or custom led to the alleged deprivation of rights. 'Third, it is appropriate to 

dismiss Burke's allegations that the Respondents violated the West Virginia Human Rights Act 

(whether directly or by retaliatory conduct) because Burke's factual allegations themselves show 

that the Respondents did not violate the West Virginia Human Rights Act and instead made 

reasonable accommodations in response to Burke's requests and limitations. Finally, Assessor 

Scott Lemley is entitled to qualified immunity for all the reasons set forth herein. For these reasons, 

27 See Am. Compl. " 2, 4, 6, 25 (A000034, 35, 40). See also Shaffer v. Acme Limestone Co., 206 W. Va. 333, 340, 
524 S.E.2d 688, 695 (1999), relying upon Restatement (Second) of Torts § 409 for the four possible indicia of 
employer status - "( I) selection and engagement of the servant; (2) payment of compensation; (3) power of dismissal; 
and (4) power of control -- the first three factors are not essential to the existence of the relationship, but the fourth is 
detenninative." 
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dismissal as a matter of law was the appropriate resolution of these claims and must be upheld 

upon appellate review. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondents believe that the legal resolution of this case can be best presented and most 

clearly understood through written briefs. Therefore, the County Commission and Assessor 

Lemley request an opportunity to be heard only in the event that this Court grants Petitioner's 

request for same. Additionally, of note, Petitioner's request for oral argument is improper and/or 

incomplete because it fails to state the type of oral argument requested (Rule 19 versus Rule 20), 

in contravention of Rule of Appellate Procedure Rule 18. 

ARGUMENT 

Under Rule 12(b)(6) of the West Virginia Rules of Civil Procedure, a party is permitted to 

"raise certain defenses and objections by motion filed before serving an answer.,,28 According to 

this Court, the West Virginia Supreme Court of Appeals, the singular purpose of a motion to 

dismiss for failure to state a claim is to seek determination of whether the plaintiff is entitled to 

offer evidence to support the claims made in the complaint.29 Restated, the purpose of a motion 

to dismiss is to test the formal sufficiency of a complaint. 30 Where it is clear that no relief can be 

granted under any set of facts that can be proven consistent with the allegations, a circuit court 

should dismiss a complaint for failure to state a c1aim.31 The standard of review of a dismissal 

pursuant to West Virginia Rule of Civil Procedure 12(b)(6) is de novoY Here, a review of the 

28 Haines v. Hampshire Cnty. Comm 'n, 216 W. Va. 499, 501, 607 S.E.2d 828, 830 (2004). 

29 Dimon v. Mansy, 198 W. Va. 40, 48,479 S.E.2d 339, 347 (1996). 

30 Collia v. McJunkin, 178 W. Va. 158, 159,358 S.E.2d 242, 243 (1987). 

31 Adams v. Ireland, 207 W. Va. 1,6,528 S.E.2d 197,202 (1999). 

32 Fucillo v. Kerner, 231 W. Va. 195, 199, 744 S.E.2d 305, 309 (2013). 
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Circuit Court's findings of fact and conclusions of law de novo reveals that the Circuit Court 

properly dismissed Petitioner's claims. 

I. 	 Burke's Assignments of Error I and II must fail, as dismissal of all claims against the 
Wetzel County Commission was appropriate because the Commission was not Eric 
Burke's employer, not Eric Burke's joint employer, and, as a municipal entity, not 
responsible under respondeat superior for acts of an elected official. 

In Assignments of Error I and II, Petitioner alleges that the Wetzel County Commission 

was rightfully a defendant below because the Commission was an employer ofBurke and because 

the Commission was responsible for Assessor Scott Lemley pursuant to respondeat superior.33 

Even viewing the allegations in Petitioner's complaints in the light most favorable to Burke, the 

Circuit Court of Wetzel County appropriately held that he failed to state a viable claim against the 

Wetzel County Commission. Therefore, the Wetzel County Commission was rightfully dismissed 

as a matter oflaw. The Wetzel County Commission is also immune from Eric Burke's allegations 

as a matter of law because it is a municipal entity not liable for alleged violations of constitutional 

rights unless the execution of a municipal policy or custom was the moving force behind the 

alleged violation and not subject to liability for respondeat superior for separate elected officials.34 

As Burke has stated on appeal, he filed a lengthy complaint, sixty-one paragraphs, that includes 

very limited allegations against the Wetzel County Commission.35 Burke alleges that the 

Commission was responsible for elected official Assessor Scott Lemley and that the Commission 

employed Assessor Lemley.36 However, according to West Virginia law, Assessor Lemley, as an 

elected official, answers to his constituency, not the Commission, and is bound inter alia by the 

33 Opening Brief of Petitioner Eric Burke (hereinafter "Opening Brief') at 17, 21. 

34 Curry v. Welford, 389 F. Supp. 2d 704 (N.D.W. Va. 2005); Monell v. Dept. ofSoc. Servs., 436 U.S. 658, 98 S. Ct. 

2018,56 L. Ed. 2d 61 1 (1978). 

35 See Opening Brief at 2, referencing inter alia his "sixty-one paragraph Complaint [that] exhaustively set forth the 

supporting factual allegations." 

36 Opening Brief at 17. 
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West Virginia Governmental Ethics Act.37 In his Amended Complaint, Burke alleged unidentified 

policies and customs were predicates to an alleged violation; however, he identified no such 

policies, no such customs, and failed to identify even one essential material fact or suggestion of 

what that policy or custom might be, which is a necessary predicate in any complaint.38 

Burke's reliance upon West Virginia law relative to sheriffs office employees in arguing 

the role of the County Commission vis-a-vis the County Assessor is misplaced; holdings related 

to sheriffs, specifically, Fury v. County Court o/Wood Counry39 and Webster County Commission 

v. Clay ton, 40 do not control in this instance.4 ! In West Virginia, an assessor is statutorily different 

than a sheriff. Whereas Burke treats the two public officials as identical under the law, assessors 

operate under a variety of particularized mandates and, as a result, are empowered by their own 

designated statute.42 Indeed, in Harrison County Commission v. Harrison County Assessor, a case 

involving employees working in an assessor's office, this Court recognized the special nature of 

assessors' offices and, thus, their employees.43 At issue in the Harrison County Commission matter 

was an assessor's decision to move one of her employee's from a position paid by general county 

funds (a position governed by Code Section 7-7-7) into a position paid by the assessor's valuation 

fund (governed by Code Section ll-lC-8).44 While in the Harrison County Commission decision 

this Court focused most intently on the relationship between the Assessor and the County 

37 See, e.g., W. Va. Code § 6B-I-3(k) ("Public Official"). 

38 Fass v. Nowsco, 177 W. Va. 50,52,350 S.E.2d 562, 563 (1986). 

39 Fury v County Court ofWood County, 608 F.Supp. 198 (1985). 

40 Webster County Comm 'n v Clayton, 206 W.Va. 107,522 S.E.2d 201 (1999). 

41 Petitioner also cites SER Morrisey v W. Va. Office ofDisciplinary Counsel, 234 W.Va. 238,764 S.E.2d 769 (2014), 

as citing the federal case of Fury, but it is significant that this Court's holdings in Morrisey pertain to West Virginia 

Code § 7-7-8 and the ability of county prosecutors to appoint the attorney general as a special prosecutor. Thus, 

Morrisey has no relevance to the case at bar either. 

42 It is true that, for some purposes, they also are covered by the Governmental Tort Claims Act, W. Va. Code § 29
12A-3(c) - "public body charged by law with the performance of a government function and whose jurisdiction is 

coextensive with one or more counties, cities or towns; a combined city-county health department created pursuant to 

article two, chapter sixteen of this code." 

43 See, e.g., Syl. Pt. 8, Harrison Cnty. Comm 'n v. Harrison Cnty. Assessor, 222 W. Va. 25, 658 S.E.2d 555 (2008). 

44 ld. at 26-27,658 S.E.2d at 556-57. 
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Commission, the decision is important here because it acknowledged that the employment 

decisions are made by the assessor, with review by either the County Commission or the Valuation 

Commission, depending on the subject employee's duties and source offunding.45 

The Wetzel County Commission does not make hiring or firing decisions for Wetzel 

County Assessor's office employees, and the Legislature and this Court have recognized this fact 

- that the Commission does not employ the Assessor's workforce.46 Because the Commission did 

not make, and by law, was not entitled to make, the employment decisions at issue here, it was 

included wrongfully in this suit and was rightfully dismissed by the Circuit Court of Wetzel 

County. 

Additionally, the Wetzel County Commission is not subject to liability for respondeat 

superior for the acts ofthe County Assessor and is not liable for alleged violations ofconstitutional 

rights unless the execution of a municipal policy or custom was the moving force behind the 

alleged violation.47 Once again, Burke relies extensively upon Fury v. County Court of Wood 

County,48 a United States District Court decision out of the Southern District of West Virginia, 

which focuses on sheriffs' offices in holding that employees of elected county officials are joint 

employees of the official and the county.49 As referenced above, an assessor is differently situated 

than the sheriff in Fury. An assessor in West Virginia has express statutory authority to hire and 

fire persons such as Eric Burke, and this Supreme Court has upheld an assessor's power/right to 

do so, with little more than notice to the County Commission. 50 

45Id 

46 See, e.g., W. Va. Code § 7-7-7(h); Harrison Cnty. Comm 'n, supra. 

47 Curry v. Welford, 389 F. Supp. 2d 704 (N.D.W. Va. 2005); Monell v. Dept. ofSoc. Servs., 436 U.S. 658, 98 S. Ct. 

2018,56 L. Ed. 2d 61 1 (1978). 

48 Furyv. Cnty. CourlofWoodCnty., 608 F. Supp. 198 (S.D.W. Va. 1985). 

49 Fury, 608 F. Supp. at 200. 

50 See W. Va. Code §§ 7-7-7(a), (h); W. Va. Code § 11-2-3; Harrison Cnty. Comm 'n, supra. 
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Furthermore, the District Court's holding in Fury was limited to claims under the Fair 

Labor Standards Act. 51 In fact, the Fury Court held that the County Commission was not a real 

party in interest and that the Commission's presence in the case was necessary only because, ifthe 

plaintiffs were to prevail, "the Commission can be required to appropriate sufficient funds to pay 

any award ofdamages. ,,52 Fury is inapposite because Petitioner does not allege any causes ofaction 

related to payment of wages or to violations of the Fair Labor Standards Act. 53 Instead, Burke's 

claims were that the Wetzel County Commission was liable for retaliatory discharge, violation of 

Eric Burke's constitutional rights, unlawful discharge under the Family Medical Leave Act, and 

violation ofthe Whistleblower Statute. 54 None ofthese allegations is related to payments or excess 

verdicts. Further, no evidence was adduced below to suggest that the Assessor's Office would not 

be available to cover its own judgment/settlement. 

In his Opening Brief, Petitioner also misapplies general employment law - whether an 

employer is generally responsible for the acts of its employee, whom it pays and controls and 

directs55 - and on inapposite, particularized employment law ("accused officer" standing vis-a-vis 

termination of a police officer56) in arguing that the Commission as an employer "is liable for the 

acts of its supervisors, officials, agents, and employees.,,57 Here, that case law does not apply 

because the County Commission did not have the power to control or direct Scott Lemley, an 

51 See Fury, 608 F. Supp. at 199 ("For purposes of this litigation, therefore, the County Clerk, Sheriff and Circuit 
Clerk are Plaintiffs' employers and would be liable for any gender-based wage discrimination found to have 
occurred.") (emphasis added). 
52Id 

53 See Compl. (A000020ff). 

54 See generally Compl. (A000020ff), Am. Compl. (A000034ff). 

55 Opening Briefat 17, citing Mandolidis v. Elkins Indus., Inc, 161 W. Va. 95,246 S.E.2d 907 (1978). 

56 Opening Brief at 22, citing Holstein v. Norandex, 194 W. Va. 727,461 S.E.2d 473 (1995). 

57 See Opening Brief at 22-23, relying upon Holstein v. Norandex, 194 W. Va. 727, 461 S.E.2d 473 (1995)( considering 

joint efforts to discriminate under the Human Rights Act, including aiding and abetting in an age discrimination claim 

in a private workplace); Brown v. City o/Montgomery, 233 W. Va. 119,755 S.E.2d 473 (20 14)(considering statutory 

constructions such as "accused officer" and civil service versus non-civil service in termination of a police officer); 

"Harless v. First Nat 'I Bank, 169 W. Va. 673, 289 S.E.2d 692 (1982) (discussing at length the law which holds an 

employer jointly liable of the acts of the employee)." 


1 I 




elected assessor. Petitioner fails to address the West Virginia law related to assessors. Under West 

Virginia law, an assessor has "the authority to discharge any of his or her assistants, deputies or 

employees by filing with the clerk of the county commission a discharge statement specifying the 

discharge action[.],,58 Thus, discharge is solely within an assessor's rightful and sole authority, and 

the Commission's only involvement is receiving notice ofthat discharge. Beyond that, once again, 

the Commission is not responsible for Assessor Lemley's acts; according to West Virginia law, 

Assessor Lemley, as an elected official, answers to his constituency and is bound inter alia by the 

West Virginia Governmental Ethics Act.59 

The definitions Petitioner cites from the Tort Claims Act60 are inapposite here and do not 

create an employer/employee relationship where other statutes explicitly state otherwise. As all 

parties agree, the Tort Claims Act does not apply to employment claims. 61 As such, the definitions 

cited by Petitioner that are limited to the context of personal injury and property damage claims 

caused by negligent, and not intentional, acts of political subdivision employees are irrelevant. 

Also, we note that Petitioner's brief is internally inconsistent in that Petitioner seeks to use the 

Tort Claims Act's definitions to create an employment relationship where none exists in this 

section, but simultaneously contends the Tort Claims Act does not apply to bar Petitioner's state 

constitutional claims that do not involve employment in other sections ofhis Opening Brief.62 The 

Tort Claims Act is clear that its provisions do not apply to employment actions and that they do 

apply to state constitutional claims.63 Petitioner's creative attempts to selectively apply the Tort 

58 W. Va. Code § 7-7-7(h). 
59 See, e.g., W. Va. Code § 6B-I-3(k) ("Public Official"). 
60 Opening Brief at 22. 
61 W. Va. Code § 29-12A-18(c); Opening Brief at 15,26,34. 
62 Opening Brief at 34. 
63 W. Va. Code § 29-12A-18. 
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Claims Act to create an employment relationship where none exists to bolster his employment 

claims fail. 

Finally, Petitioner's Opening Brief references "policies or customs," which were raised for 

the first time in Burke's Amended Complaint.64 In response to Burke's conclusory reference to 

unidentified "policies and customs," the Circuit Court of Wetzel County found that "[t]o the extent 

that the Plaintiff raised 'policy or custom' as the moving force behind any alleged violation of 

constitutional rights, the Court need not reach that determination, as Plaintiff failed to allege any 

policy or custom whatsoever that could have served as moving force or otherwise.,,65 Of note, the 

issue was not (as Burke alleges) the sufficiency of the detail regarding policies or customs;66 the 

issue was that Burke did not identify any policy or custom that governed his employment, not 

one.67 Now Petitioner alleges that the dismissal below precluded him from discovering through 

litigation the "policies or customs" under which he purportedly worked for years, which, if only 

he could think of any of them, might have been applicable to his employment and might have 

trumped West Virginia law on assessors' rights to hire and fire their own employees.68 The sudden 

appearance of an heretofore unknown and still unnamable, unidentifiable, unnamed and 

unidentified69 - but yet compelling and compulsory - policy or custom, arising as it did, after the 

dispositive motion was filed, leads to the inescapable conclusion that Burke used the "policy, 

custom" nomenclature as an effort to end-run respondeat superior, a Hail Mary pass to avoid even 

64 See Am. CompI. ~ 5 (A000035); see generally CompI. (A000020ft). 

65 See Order at n.lO, relying upon Syl. Pt. 3, Adkins v. Inco Alloys Inter. Inc., 187 W. Va. 219, 417 S.E.2d 910 (1992), 

stating that' [w]here an employee seeks to establish a permanent employment contract or other substantial employment 

right, either through an express promise by the employer or by implication from the employer's personnel manual, 

policies, or custom and practice, such claim must be established by clear and convincing evidence.'" 

66 West Virginia law does provide guidance on the necessary specificity of allegations. See, e.g., by analogy, Syl. Pt. 

9, SER Williams v. Dep't ofMilitary Affairs, 212 W. Va. 407, 573 S.E.2d 1 (2002), mandating sufficient specificity 

so as to allow for a meaningful response. 

67 See generally Compl. (A000020ft); see generally Am. Compl. (A000034ft). 

68 Opening Brief at 20. 

69 See Supp. Reply at 4, providing that no such policies, customs exist. 
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addressing the West Virginia law governing county assessors expressly. The Supreme Court of 

Appeals of West Virginia has held that "essential material facts must appear on the face of the 

complaint,,,70 and Burke's failure to plead essential material facts relative to any policy or custom 

(to the extent it could create an employment contract in the Assessor's Office - and Burke provides 

no authority for that proposition) further indicates the need for dismissal as a matter of law, as 

Respondents should not be in the position of trying to determine how or why Burke believes an 

unidentified policy or custom could apply in this instance. Without providing salient facts of any 

municipal policy or custom and without acknowledging West Virginia law on the subject, Eric 

Burke alleged that the Commission repeatedly allowed Assessor Lemley to take adverse 

employment actionsJ] Certainly, by state law, the Assessor employs his own assistants, deputies 

and employees, such that it would be proper for the Commission to "allow" the Assessor to act 

within his statutorily mandated right to employ persons. Beyond that, Burke identified no policy, 

custom or practice suggesting otherwise, and the Court did not rely upon those allegations but, 

instead, dismissed Burke's claims as outside West Virginia law. 

Even viewing the allegations in Burke's complaints in the light most favorable to him, the 

Circuit Court of Wetzel County rightfully held that, pursuant to West Virginia law, Burke failed 

to state a claim against the Wetzel County Commission. Therefore, dismissal as a matter of law 

was the appropriate resolution and must be upheld upon review. 

II. 	 Defendant Scott Lemley, as a public official not covered by the Governmental Tort 
Claims and Insurance Reform Act, is entitled to qualified immunity, and, therefore, 
Burke's claims were appropriately dismissed as a matter of law. 

In his Assignment of Error III, Burke alleges that the Circuit Court of Wetzel County 

impermissibly found in response to a Rule 12(b) motion that Assessor Lemley was entitled to 

70 See Fass v. Nowsco, 177 W. Va. 50, 52,350 S.E.2d 562, 563 (1986). 
71 Am. CompI. ~ 5 (A000035ft). 
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qualified immunity.72 Whereas Burke believes that "discovery or other factual development" was 

a necessary predicate to the qualified immunity determination,73 West Virginia law provides that 

[t]he ultimate determination ofwhether qualified or statutory immunity bars a civil 
action is one of law for the court to determine. Therefore, unless there is a bona fide 
dispute as to the foundational or historical acts that underlie the immunity 
determination, the ultimate questions of statutory or qualified immunity are ripe for 
sununary disposition.74 

This Court has held that "[a] public executive official who is acting within the scope ofhis 

authority and is not covered by the provisions ofW. Va. Code, 29-12A-I, et seq., is entitled to 

qualified immunity from personal liability for official acts if the involved conduct did not violate 

clearly established laws of which a reasonable official would have known.,,75 Wetzel County 

Assessor Scott Lemley is a public executive official. Burke alleged that Defendant Lemley was 

acting in his official capacity as County Assessor and/or under color of state law.76 The 

Governmental Tort Claims and Insurance Reform Act is not applicable to "[c]ivil actions by an 

employee of a political subdivision against the political subdivision relative to wages, hours, 

conditions, or other terms of his or her employment.,,77 Assessor Lemley is a public executive 

official who was acting within the scope of his authority and is not covered by the Governmental 

Tort Claims and Insurance Reform Act. Therefore, Defendant Lemley is entitled to qualified 

72 Opening Brief at 23. 

73 Opening Brief at 23. 

74 Syl. Pt. 1, Hutchison v. City a/Huntington, 198 W. Va. l39, 479 S.E.2d 649 (l996). "The ultimate determination 

of whether qualified or statutory immunity bars a civil action is one of law for the court to determine." Syl. Pt. 2, 

Albert v. City a/Wheeling, 238 W. Va. 129, 792 S.E.2d 628 (2016). 

75 Brown v. City 0/Montgomery, 233 W. Va. 119, 128, 755 S.E.2d 653, 662 (2014) (quoting Syl., in part, State v. 

Chase Securities, Inc., 188 W. Va. 356, 424 S.E.2d 591 (1992». During the pendency of the 12(b)(6) motion and after 

filing his response, Burke filed an amended complaint. Beyond the issue of whether he needed leave of Court or 

consent of the Defendants below to so file, the larger issue is that the Amended Complaint raises the same causes of 

action as the Complaint - except that it raises the claims against Assessor Scott Lemley as an individual. IfBurke had 

revised the initial complaint to address the legal arguments of the Defendants below, then the Defendants' motion or 

a part thereof might have been moot. Conversely, Burke re-asserted the initial allegations, compounding the error 

further by seeking to extend them to the Assessor individually without a basis for doing so. The Circuit Court of 

Wetzel County dismissed the individual claims as well. See Order at ~ 37 (A000018). 

76 Compl. ~ 3 (A000020). 

77 See W. Va. Code § 29-12A-18(c). 
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immunity from personal liability for official acts if the involved conduct did not violate clearly 

established laws of which a reasonable official would have known. 

Here, the Circuit Court expressly found that Assessor Lemley did not violate any clearly 

established laws of which a reasonable official would have known. In his complaints, Burke 

conceded that he requested FMLA leave, and it was provided to him.78 Burke further conceded 

that when he returned to work after his surgery and FMLA leave, he was released to return to full 

duty.79 Therefore, based upon the facts alleged in his complaints, Burke requested and received 

reasonable accommodation. Additionally, while Assessor Lemley denies that Burke was 

discharged for poor job performance,80 Burke's Complaints state that poor job performance was 

cited as the reason for discharge. 81 Because there is no prohibition against discharging employees 

for poor job performance, Assessor Lemley did not violate any clearly established laws of which 

a reasonable official would have known. Because West Virginia'S Governmental Tort Claims and 

Insurance Reform Act does not apply to employment disputes, it does not remove the veil of 

qualified immunity from public executive officials. The allegations as pleaded demonstrate that 

Assessor Lemley made accommodations for Burke and never interfered with his exercise of his 

constitutional rights. Furthermore, the allegations as pleaded demonstrate that Assessor Lemley 

did not violate any clearly established law by allegedly terminating Burke for poor job 

performance. For these reasons, Respondents are entitled to qualified immunity from Petitioner's 

claims, and, as such, Petitioner's claims failed as a matter of law. 

78 CampI. ~ 14 (A000022). 

79 CampI. ~ 16 (A000023). 

80 See Transcript (12/2/16) at 32 (A000160). 

81 CampI. ~ 29 (A000027). 
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Petitioner Burke relies extensively on Brown v. City of Montgomery, which upholds 

dismissal of non-civil service police officers without pre-termination hearings.82 Beyond that, 

Brown states that, upon a Rule 12(b)(6) motion, the Court must accept the factual allegations as 

true and weigh whether plaintiff s allegations support a viable cause ofaction under West Virginia 

law.83 The Circuit Court of Wetzel County followed that precise procedure in determining that 

Burke's complaints must fail as a matter oflaw. 

While the Tort Claims Act does apply to Burke's claim for violation of his state 

constitutional right to run for public office, the Tort Claims Act does not apply to the remainder 

of Burke's claims that, in various ways, sound in employment law.84 Because Assessor Lemley is 

not entitled to the statutory immunities set forth in the Tort Claims Act for claims sounding in 

employment law, he is entitled to qualified immunity. This Supreme Court has held that "[a] public 

executive official who is acting within the scope of his authority and is not covered by the 

provisions of W. Va. Code, 29-12A-l, et seq., is entitled to qualified immunity from personal 

liability for official acts if the involved conduct did not violate clearly established laws ofwhich a 

reasonable official would have known.,,85 

The Supreme Court ofthe United States, discussing qualified immunity, has held that "[t]he 

entitlement is an immunity from suit rather than a mere defense to liability; and like an absolute 

82 Brown. 233 W. Va. at 125, 755 S.E.2d at 659: 
Ifthis Court were to agree with the petitioner that a member ofa non-civil service police department 
can be terminated only after a finding of wrongdoing in a pre-termination hearing, we would be 
granting members ofnon-civil service police departments the same protections as members of civil 
service police departments, a position which is inconsistent with statutory law. This we decline to . 
do. Therefore, we fmd no error in the circuit court's finding that it was not improper to terminate 
the petitioner's position as a police officer absent a pre-termination hearing, and we affIrm the circuit 
court's ruling on this issue. 

83Id at 127, 755 S.E.2d at 661. 

84 W. Va. Code § 29-12A-18(c). 

85 Brown, 233 W. Va. at 128,755 S.E.2d at 662 (2014) (quoting Syl., in part, State v. Chase Sees .• Inc., 188 W. Va. 

356,424 S.E.2d 591 (1992». 
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immunity, it is effectively lost if a case is erroneously permitted to go to trial.,,86 This Supreme 

Court has agreed and has stated that the Supreme Court of the United States has "encouraged, if 

not mandated, that claims of immunities, where ripe for disposition, should be summarily decided 

before trial. Public officials and local government units should be entitled to qualified immunity 

from suit under § 1983, or statutory immunity under West Virginia Code, 29-12A-5(a), unless it 

is shown by specific allegations that the immunity does not apply.,,87 

Burke's Whistleblower Statute claim was properly dismissed because, agaIn, his 

allegations do not support a finding that an act of whistleblowing occurred. As will be discussed 

more fully below in Section V, Burke's allegations constitute nothing more than his own personal 

grievances and are not a report designed to protect the public or his employer. 

Furthermore, the Whistleblower Statute also mandates that the report be made to an 

"appropriate authority," but Burke does not allege or make a showing that the Wetzel County 

Commission was an "appropriate authority" to which to report. Pursuant to West Virginia law, 

"'Appropriate authority' means a federal, state, county or municipal government body, agency or 

organization having jurisdiction over criminal law enforcement, regulatory violations, professional 

conduct or ethics, or waste[.]"88 Burke has never alleged that the Wetzel County Commission was 

the appropriate authority, nor did he make a showing that the Wetzel County Commission has 

jurisdiction over criminal law enforcement, regulatory violations, professional conduct or ethics, 

or waste. Thus, Burke failed to sufficiently plead a cause of action under the Whistleblower Law 

and failed to sufficiently plead that Assessor Lemley violated any clearly established law. Because 

86 Mitchell v. Forsyth, 472 U.S. 511, 526, 105 S. Ct. 2806,2816,86 L. Ed. 2d 411 (1985) (emphasis in original). 

87 Hutchison v. City ofHuntington, 198 W. Va. 139, 147-48,479 S.E.2d 649, 657-58 (1996) (citing State v. Chase 

Secs., Inc. 188 W. Va. 356,424 S.E.2d 591 (1992)). 

88 W. Va. Code § 6C-I-2(a). "'Appropriate authority' means a federal, state, county or municipal government body, 

agency or organization having jurisdiction over criminal law enforcement, regulatory violations, professional conduct 

or ethics, or waste; or a member, officer, agent, representative or supervisory employee of the body, agency or 

organization. " 
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Assessor Lemley did not violate any clearly established law, Assessor Lemley is entitled to 

qualified immunity, and Burke's Complaints were appropriately dismissed as a matter of law. 

Burke's allegations demonstrate that his employer complied with FMLA and 

accommodated him upon his return. The complaints allege discharge for poor job performance, 

which is a reasonable ground for discharge by any employer, public or private. The complaints 

describe how Burke registered and ran for political office without interference from his employer, 

and, while the Complaints seek whistleblower status for Burke, his situation fails to fit the rubric. 

Assessor Scott Lemley's official acts did not violate clearly established laws of which a 

reasonable official would have known. Therefore, Scott Lemley is entitled to qualified immunity, 

and Burke's Complaints against him were appropriately dismissed as a matter of law. 

III. 	 Burke's allegations demonstrate that he was reasonably accommodated as defined by 
the Code of State Regulations (CSR) and other state and federal law; therefore, the 
court below properly dismissed his Human Rights Act claims. 

Burke's claims for relief under the West Virginia Human Rights Act were properly 

dismissed because Respondents fully complied with West Virginia law. Burke states in his 

complaints that he requested and received FMLA leave and that he returned to work once he was 

released to full duty.89 These allegations and commensurate admissions form the basis of both 

Count I, retaliatory discharge and hostile work environment, and Count III, unlawful discharge 

under FMLA and Human Rights Act. Despite its name, Count I is based solely on alleged failures 

to accommodate Burke's alleged disability. To the extent he requested and received 

accommodation for his disability, the Court below properly dismissed Burke's retaliatory 

discharge, hostile work environment, FMLA, and Human Rights Act claims.9o In other words, 

89 CompI. ,~ 14, 16,49 (A000022, 23,30). 
90 Petitioner's Opening Brief directly contradicts Petitioner's Response to Defendants' Motion to Dismiss regarding 
whether an accommodation was requested. In Petitioner'S Opening Brief, Burke states that "Defendants' defense that 
their actions were an accommodation, where one was not required is evidence of Defendants' treatment of Mr. Burke 
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whereas Burke regurgitates a number of employment law terms - hostile work environment, 

failure to accommodate, discrimination - Burke's factual allegations themselves demonstrate that 

he received the precise accommodations he denies occurred, with the result that Counts I and III 

fail as a matter of law. 

Under the State Code of Regulations and the West Virginia Human Rights Act, 

[0 ]nce an employee requests reasonable accommodation, an employer must assess 
the extent of an employee's disability and how it can be accommodated. If the 
employee cannot be accommodated in his or her current position, however it is 
restructured, then the employer must inform the employee of potential job 
opportunities within the company and, if requested, consider transferring the 
employee to fill the open position.91 

Further, the Code of State Regulations provides that "[a]n employer shall make reasonable 

accommodation to the known physical or mental impairments of qualified individuals with 

disabilities when necessary to enable a qualified individual with a disability to perform the 

essential functions of the job.,,92 The Code of State Regulations defines "reasonable 

accommodation" as follows: 

Reasonable modifications or adjustments to be determined on a case-by-case basis 
which are designed as attempts to enable an individual with a disability to be hired 
or to remain in the position for which he was hired. Reasonable accommodation 
requires an employer to make reasonable modifications or adjustments designed as 
attempts to enable an individual with a disability to remain in the position for shelhe 

was hired.93 

as perceiving or regarding him as having a disability which is unlawful and entitled Mr. Burke's claim to proceed past 
a W.Va. [sic] R. Civ. P. 12(b)(6) motion." Opening Brief at 31 - 32. In his Response, however, Petitioner argued that 
"[t]he issue of whether the defendants reasonably accommodated the plaintiff for purposes ofFMLA or HRA may not 
properly be disposed on the pleadings." Pl.'s Resp. to Defs.' Mot. to Dismiss at 9 (A000072). Confusingly, Petitioner 
also argued that "an issue offact is presented at a minimum by plaintiffs contention set forth in the complaint that he 
was released to return to work without limitation and therefore did not require an accommodation." PI.'s Resp. to 
Defs.' Mot. to Dismiss at 10 (A000073). 
91 Syl. Pt. 4, Skaggs v. Elk Run Coal Co., Inc., 198 W. Va. 51, 59, 479 S.E.2d 561, 569 (1996). 
92 W. Va. C.S.R. § 77-1-4.4. 
93 W. Va. C.S.R. § 77-1-4.4. 
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In the case at bar, Burke concedes that he requested FMLA leave, and it was provided to 

him. He further concedes that when he returned to work after his surgery and FMLA leave, he was 

released to return to full duty. Therefore, based upon his own factual allegations, Burke requested 

and received reasonable accommodation. To the extent that Burke alleges that Assessor Lemley 

failed to accommodate him upon his return to work, Burke averred that he was released to return 

to work without restrictions. Therefore, absent a new disability of which the employer knew or 

should have known, Burke admits that he had been certified by his own health care providers as 

ready and able to do the work required of his position, to fulfill the essential functions of his job. 

Further, upon Burke's return to work, his employer was required to provide him with an equivalent 

position, not with the exact same position that he held prior to the FMLA leave.94 Significantly, 

Burke fails to allege in either complaint that the Assessor failed to provide him with a position that 

was equivalent in terms of pay, benefits and working conditions, including privileges, perquisites, 

and status. For these reasons, the Circuit Court of Wetzel County appropriately found that, 

accepting Burke's allegations as true, the Defendants accommodated Mr. Burke and complied with 

their duty under FMLA. 

The Circuit Court appropriately found that Burke cannot state a claim for which relief may 

be granted under the West Virginia Human Rights Act because his allegations of alleged 

wrongdoing demonstrate full compliance with West Virginia law. For instance, once again, Burke 

alleged in his Complaints that he requested and received FMLA leave and that he returned to work 

once he was released to full duty.9s These allegations and commensurate admissions form the basis 

of both Counts I and III of Burke's complaints; to the extent Burke requested and received 

accommodation for his disability, his Human Rights Act claims must fail. 

94 See, e.g., 29 C.F.R. § 825.215. 
95 Compl.1[1[ 16,49 (A000023, 30). 
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Burke alleges that the issue of whether reasonable accommodations were made is a factual 

matter that cannot be disposed of at this stage. Burke's complaints do not, however, create such 

factual disputes. Burke alleges that, in March 2015, he applied for leave under the Family Medical 

Leave Act for surgery that was scheduled to occur in April 2015.96 Following his surgery, Burke 

allegedly provided a work release and returned to work full time on or about August 12,2015.97 

This Supreme Court has held that "essential material facts must appear on the face of the 

complaint.,,98 Burke's complaints merely allege that he applied for and received leave and that he 

returned to work full time. Thus, no factual disputes existed below regarding whether Burke was 

accommodated. Therefore, his claims were rightfully resolved as a matter oflaw. 

In the motions practice below, Burke alleged that his employer did not return him to his 

pre-leave position, which Burke believed violated the Family Medical Leave Act.99 The Family 

Medical Leave Act does not require that an employer return an employee to his or her pre-leave 

position, however. The Family Medical Leave Act states that "any eligible employee who takes 

leave ... shall be entitled, on return from such leave-- (A) to be restored by the employer to the 

position of employment held by the employee when the leave commenced; or (B) to be restored 

to an equivalent position with equivalent employment benefits, pay, and other terms and conditions 

of employment." I00 The United States Court of Appeals for the Fourth Circuit has held that "an 

employee does not have an absolute entitlement to restoration ofhis pre-leave position after taking 

FMLA leave.,,101 Further, federal regulations regarding the Family Medical Leave Act make it 

clear that "[t]he requirement that an employee be restored to the same or equivalent job with the 

% CompI. ~ 14 (A000023). 

97 CompI. ~~ 16, 18 (A000023). 

98 Fass v. Nowsco, 177 W. Va. 50, 52, 350 S.E.2d 562, 563 (1986). 

99 Pl.'s Resp. to Defs.' Mot. to Dismiss at 10 (A000073). 

100 29 U.S.c. § 2614(a)(1) (emphasis added). 

101 Csicsmann v. Sal/ada, No. 05-2087, 2006 WL 3611729, *2 (4th Cir. Dec. 12,2006) (citing Yashenko v. Harrah's 

NC Casino, Co., 446 F.3d 541, 549 (4th Cir. 2006». 
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same or equivalent pay, benefits, and terms and conditions of employment does not extend to de 

minimis, intangible, or unmeasurable aspects of the job.,,102 

Burke has made no allegation that his payor benefits were cut. Burke's only allegations 

regarding allegedly not being returned to an equivalent position are merely de minimis, intangible, 

and/or unmeasurable. He claims that he was no longer allowed to access a County vehicle, that he 

was not returned keys to areas that he could access before, and that he had to perform clerical 

work. 103 Plaintiff states that the "work was not always within his job requirement as Field 

Appraisal Supervisor or his specialty of new construction and sales." I 04 These alleged changes to 

Burke's employment are de minimis and did not affect his pay, benefits, terms, or conditions of 

employment. 

Burke's allegations fail by their express terms, not by any impermissible fact finding by 

the Circuit Court. By the express terms of his Complaints, Burke was provided FMLA and was 

accommodated as appropriate upon his return to full duty. Therefore, the Circuit Court of Wetzel 

County dismissed the claims because, by their own terms, they failed as a matter of law. 

IV. 	 Because neither the Wetzel County Commission nor Wetzel County Assessor 

Scott Lemley is a "state actor," Eric Burke's constitutional claims fail as a matter 

of law. 


Because neither the Commission nor Assessor Lemley is a state actor, they owed Eric 

Burke no due process rights under the Fourteenth Amendment to the United States Constitution 

nor under the West Virginia Constitution. Furthermore, because neither is a state actor, 

Respondents cannot violate Burke's rights under the First Amendment to the United States 

Constitution nor under the West Virginia Constitution. Finally, beyond the fact that Respondents 

102 29 C.F.R. § 825.15(f). 

103 CompI. ~~ 19a, 23 «A000024, 25-26). 

104 CompI. ~ 23 (A000025-26). 
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are not state actors so as to activate a duty to preserve Burke's constitutional rights, Burke did not 

plead sufficient facts to support a claim for violation of his constitutional right to run for public 

office. Therefore, Count II of Plaintiff's Complaint was properly dismissed. 

A. 	 To maintain a claim for violation of his constitutional rights, Burke must 
sufficiently, appropriately, and correctly plead that Respondents are state 
actors; because neither the Wetzel County Assessor nor the Wetzel County 
Commission is a state actor, Burke's claim for violation of his constitutional 
right to run for public office was properly dismissed. 

"The West Virginia Constitution confers a fundamental right to run for public office, which 

the State cannot restrict unless the restriction is necessary to accomplish a legitimate and 

compelling governmental interest."105 Addressing the issue of violation of constitutional rights, 

this Supreme Court has stated that "prior jurisprudence in this arena has generally required, as a 

prerequisite to finding a violation ofan individual's federal due process or equal protection rights, 

some form of state action performed by a state actor."106 The Governmental Tort Claims and 

Insurance Reform Act defines "state" as "the State of West Virginia, including, but not limited to, 

the Legislature, the supreme court of appeals, the offices of all elected state officers, and all 

departments, boards, offices, commissions, agencies, colleges, and universities, institutions, and 

other instrumentalities of the State of West Virginia. 'State' does not include political 

subdivisions." I 07 

In Jack v. City a/Wellsburg, this Court agreed with the Circuit Court of Brooke County's 

finding that the City of Wellsburg, a political subdivision, is 110t a state actor, and, therefore, its 

105 Syl. Pt. 2, State ex rei. Billings v. City of Point Pleasant, 194 W. Va. 301, 306, 460 S.E.2d 436, 441 (1995) 

(emphasis added). Whereas Petitioner has argued that Respondents and the lower court both misinterpret his claims 

relative to the alleged violation of his constitutional right to seek public office, the concept of retaliatory discharge is 

expressly referenced in the briefs and order below - and is incumbent in "the State cannot restrict. " Certainly, 

discharging employees who seek public office restricts their right to seek office. See Order at ~ 5, 11 (A000003, 5). 

106 Kessel v. Leavitt, 204 W. Va. 95, 177,511 S.E.2d 720,802 (1998). 

107 W. Va. Code § 29-12A-3(e) (emphasis added). 
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employees are not afforded due process rights as a matter of law. 108 Here, the Wetzel County 

Commission, like the City of Wellsburg, is a political subdivision109 and is not a state actor. 

Assessor Scott Lemley, while an elected official (and therefore not an employee of the 

Commission), nonetheless is statutorily an employee for this analysis and, therefore, is not a state 

actor. II 0 Thus, as a matter of law and fact, neither Respondent could have violated Burke's alleged 

constitutional right to run for public office. Because neither Respondent could have violated his 

alleged constitutional right to run for public office, whether by actively interfering in the filing or 

campaigning, or by terminating his employment, Count II of Eric Burke's complaints failed to 

state a claim upon which relief could be granted, and the Circuit Court of Wetzel County 

appropriately dismissed the claim as a matter of law. 

Beyond the fact that Respondents are not expressly state actors, they also do not have a 

relationship with the State of West Virginia that would make them state actors for constitutional 

purposes. In Queen v. West Virginia Univ. Hosps., Inc., III this Court considered the "symbiotic 

relationship" between West Virginia University Hospitals, Inc., ("WVUH") and the State of West 

108 Jack v. City ofWellsburg, 2013 W. Va. LEXIS 1097 *2 (2013)(citing Eaton v. City ofParkersburg, 198 W. Va. 
615, 617 n. 2, 482 S.E.2d 232, 234 n. 2 (1996». 
109 W. Va. Code § 29-12A-3, defining "Political Subdivision" as follows: 

"Political subdivision" means any county commission, municipality and county board ofeducation; 
any separate corporation or instrumentality established by one or more counties or municipalities, 
as pennitted by law; any instrumentality supported in most part by municipalities; any public body 
charged by law with the perfonnance of a government function and whose jurisdiction is 
coextensive with one or more counties, cities or towns; a combined city-county health department 
created pursuant to article two [§§ 16-2-1 et seq.], chapter sixteen of this code; public service 
districts; and other instrumentalities including, but not limited to, volunteer fire departments and 
emergency service organizations as recognized by an appropriate public body and authorized by law 
to perfonn a government function: Provided, That hospitals of a political subdivision and their 
employees are expressly excluded from the provisions of this article. 

The Tort Claims Act further provides that "'Employee' includes any elected or appointed official of a political 
subdivision." W. Va. Code § 29-12A-3(a). Whereas the immunities ofthe Tort Claims Act do not apply in employment 
cases, nonetheless, the inherent identities and the rights set forth therein have been applied universally by this Court, 
such as in Jack. 
110 See W. Va. Code § 29-12A-3(a), stating that '''Employee' includes any elected or appointed official of a political 
subdivision. " 

111 Queen v. West Virginia Univ. Hosps., inc., 179 W. Va. 95, 365 S.E.2d 375 (1987). 
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Virginia, noting as compelling in the determination of "state actor" that WVUH conducts 

operations on property owned by the State, that WVUH is required to grant staff privileges to 

university faculty, and that university employees can keep their employment with the university 

although they work at WVUH.112 While WVUH was structured as a private corporation, this Court 

found that "[a] symbiotic relationship exists between West Virginia University Hospital, Inc. and 

the State of West Virginia such as to make the actions of that entity fairly attributable to the state 

for due process purposes." I 13 

Neither of Burke's complaints alleged a "symbiotic relationship," nor does such a 

relationship exist. Burke has not alleged that the Wetzel County Commission acted on behalf of 

the State but rather concedes that the Commission is "a political subdivision which administers the 

affairs of Wetzel County, West Virginia." I 14 Because the Wetzel County Commission, like the 

City of Wellsburg in Jack, is a political subdivision, it is statutorily not a part of the "State." 

Further, the Wetzel County Assessor, the position held by Scott Lemley, is an elected position 

within the political subdivision. Burke did not allege that Assessor Scott Lemley acted on behalf 

of the State of West Virginia, nor did he allege that Scott Lemley had authority to act on behalf of 

the State of West Virginia. The evidence below was uncontroverted and incontrovertible that 

neither the County Commission nor Assessor Lemley is a state actor. Thus, as a matter of West 

Virginia law, neither Respondent could violate Burke's constitutional right to run for public office, 

whether that violation took the form of active interference in the campaign process or subsequent 

termination. Because as a matter of law neither Respondent can violate Petitioner's constitutional 

right to run for public office, the Circuit Court of Wetzel County correctly held that Count II of 

112 See generally id. 
113 See Syl. Pt. 10, id 
114 Compl. ~ 2. 
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Burke's complaints failed to state a claim upon which relief may be granted. I IS Thereafter, the 

Circuit Court of Wetzel County appropriately dismissed the claim as a matter oflaw. 116 

Petitioner has argued that Jack v. City of Wellsburg, I 17 does not support the proposition 

that political subdivisions are not state actors. In Jack, however, this Honorable Court agreed with 

the Circuit Court of Brooke County's finding that the City of Wellsburg, a political subdivision, is 

not a state actor and, therefore, its employees need not be afforded due process rights as a matter 

oflaw. 118 In Jack, the Circuit Court held that a political subdivision, like "[ t]he City ofWellsburg[,] 

is not a governmental entity whose employees have due process rights as a matter oflaw.,,119 Thus, 

the Jack Memorandum Decision is emblematic of this Court's position that political subdivisions 

are not state actors for purposes of alleged violations of constitutional rights. Following this legal 

analysis, neither the Wetzel County Commission nor Wetzel County Assessor Scott Lemley is a 

state actor, and Burke's claim against them for alleged violation of his constitutional right to run 

for public office fails as a matter of law. 

Although the Governmental Tort Claims and Insurance Reform Act does not apply to 

employment claims,120 the Tort Claims Act does set out the relationships between these parties 

and it is not error to look to its definitions. Indeed, Petitioner relies heavily upon the tort Claims 

Act's definitions where it suits him.121 

Furthermore, to the extent that Petitioner raises claims of state constitutional violations 

pertaining to his political office that go beyond employment claims, the Tort Claims Act precludes 

115 Order Granting Defendants Wetzel County Commission and Scott Lemley's Motion to Dismiss (Findings of Fact, 
Conclusions of Law) (5 1 17). 
1161d. 
117 Jack v. City ofWellsburg, 2013 W. Va. LEXIS 1097 (2013). 

1181d. at *2 (citing Eaton v. City ofParkersburg, 198 W. Va. 615, 617 n. 2, 482 S.E.2d 232,234 n. 2 (1996». 

119 Order Granting Defendant City of Wellsburg's Motion for Summary Judgment at 9 (citing Eaton v. City of 

Parkersburg, 198 W. Va. 615, 617 n. 2, 482 S.E.2d 232,234 n. 2 (1996» (AOOOI20). 

120 W. Va. Code § 29-12A-18(c). 
121 Opening Brief at 27. 
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such c1aims l22 insofar as the Act states that "a political subdivision is not liable in damages in a 

civil action for injury, death, or loss to ... property allegedly caused by any act or omission of the 

political subdivision or an employee ofthe political subdivision in connection with a governmental 

or proprietary function ...."123 This Supreme Court, interpreting this provision of the Tort Claims 

Act, has held that political subdivisions 124 can only be held liable for the negligent acts of their 

employees, not intentional acts. 125 

Here, 	Petitioner alleges that Assessor Scott Lemley committed intentional acts that 

deprived him of his constitutional right to run for public office. 126 While Respondents deny these 

allegations, even assuming there were some basis in fact for them, a political subdivision is not 

liable for intentional acts of its employees. Thus, Respondents cannot be held liable for the alleged 

denial 	of constitutional rights,127 and the Circuit Court appropriately dismissed Petitioner's 

complaints for failure to sufficiently plead a cause of action against these defendants. 

B. 	 Burke did not plead sufficient facts to support a claim that Respondents 
violated his constitutional right to run for public office to the extent that he 
fails to allege campaign interference of any sort. 

122 See generally Hutchison v. City ofHuntington, 198 W. Va. 139,479 S.E.2d 649 (1996). While the Tort Claims Act 
applies to state constitutional claims, Eric Burke's federal constitutional claims are equally baseless and fail as well 
for the reasons set forth herein. 
123 W. Va. Code § 29-12A-4(b){l) (emphasis added). 
124 The Tort Claims Act defines "political subdivision" to include "any public body charged by law with the 
performance of a government function and whose jurisdiction is coextensive with one or more counties, cities or 
towns; a combined city-county health department created pursuant to article two, chapter sixteen of this code." W. 
Va. Code § 29-12A-3(c). 
125 See Zirkle v. Elkins Rd Pub. Servo Dist., 221 W. Va. 409, 414, 655 S.E.2d 155, 160 (2007) ("We therefore conclude 
that claims of intentional and malicious acts are included in the general grant of immunity in West Virginia Code, 29
12A-4(b)(1). Only claims of negligence specified in West Virginia Code, 29-12A-4(c) can survive immunity from 
liability under the general grant of immunity in West Virginia Code, 29-12A-4(b)(1). "). 

The Tort Claims Act defines "employee" as follows: "(a) 'Employee' means an officer, agent, employee, or 
servant, whether compensated or not, whether full-time or not, who is authorized to act and is acting with the scope 
of his or her employment for a political subdivision. 'Employee' includes any elected or appointed official of a 
political subdivision. 'Employee' does not include an independent contractor of a political subdivision." W. Va. 
Code § 29-12A-3(a) (emphasis added). 
126 Compi. Count II. 
127 Respondents deny that Assessor Scott Lemley is an employee ofthe Wetzel County Commission for purposes of 
claims that sound in employment law. The Tort Claims Act clearly does not apply to causes of action related to 
employment law; therefore, the defmitions contained in the Tort Claims Act do not apply to causes of action related 
to employment law. 
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Burke alleged that "Plaintiff exercised his rights by filing to run and campaigning for the 

office of Wetzel County Assessor. ,,128 Burke alleges that, in November 2015, Burke registered to 

run for the elected position of County Assessor, which was held by DefendantlRespondent Scott 

Lemley, Burke's direct supervisor. 129 Burke further alleges that, in May 2016, he lost the election 

to Scott Lemley.l30 Burke then alleges that, on July 11, 2016, two months after the election and 

eight months after he registered to run for Wetzel County Assessor, he was notified that he was 

being discharged allegedly based upon his poor job evaluation dated June 9, 2016. 131 

Additionally, by Eric Burke's own admission, "Plaintiff exercised his rights by filing to 

run and campaigning for the office ofWetzel County Assessor.,,132 In his complaints, Burke admits 

that he wished to run for public office and did so without interference from the Wetzel County 

Commission or Wetzel County Assessor Scott Lemley. Thus, Petitioner did not plead sufficient 

facts to support his claim that Respondents violated his right to run for public office. He has not 

alleged that Respondents in any way hindered his registration to run. He has not alleged that 

Respondents took any action to have him removed from the ballot. Indeed, Burke has alleged no 

specific act Respondents took to impede his campaign, no doubt because Respondents did not 

impede Mr. Burke or his campaign in any way. Thus, Plaintiff below failed to plead sufficiently a 

cause of action relative to the campaign process, and as a result, those claims failed as a matter of 

law and fact. 

128 Compl. ~ 38 (A000029). 

129 Compl. ~ 26 (A000026). 

130 Compl. ~ 28 (A000027). 

131 Compl. ~ 29 (A000027). Of note, Respondents deny now and have always denied that Eric Burke was discharged 

for poor job performance (and further deny any and all allegations raised against them in Mr. Burke's complaints). 

132 Compl. ~ 38 (A000029). 
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Of note, on or about November 28,2016, Eric Burke amended his initial complaint. 133 At 

the time he re-filed without seeking leave of Court, Burke was fully aware of the arguments in 

Defendants' dispositive motion, which had been filed almost exactly a month before. Nonetheless, 

even once advised that Defendants were challenging the weight and scope of his allegations, 

Plaintiff never added facts to support the factual failures in his allegations, including his claim that 

Respondents violated Burke's right to run for public office. In neither ofhis complaints does Burke 

allege that Respondents in any way hindered his registration to run. He has never alleged that 

Respondents took any action to have him removed from the ballot. Thus, Burke failed to plead this 

alleged violation sufficiently, no doubt because no such violation occurred. Nonetheless, as a result 

is failure, Burke's claim was appropriately dismissed as a matter oflaw and fact. 

Eric Burke's claim that his termination violated the Whistleblower Statute was 
properly dismissed because Burke's allegations do not demonstrate that an act of 
whistleblowing occurred. 

The allegations in the complaints fail to state a tenable claim for violation of the 

Whistleblower Statute because Petitioner did not report a violation to protect the public or his 

employer and failed to make a report to the appropriate authority. Under West Virginia law, "[n]o 

employer may discharge ... an employee ... because the employee, acting on his own volition, or 

a person acting on behalf of or under the direction of the employee, makes a good faith report or 

is about to report, verbally or in writing, to the employer or appropriate authority an instance of 

wrongdoing or waste.,,134 In his complaints, Burke alleges that he made a good faith report to the 

133 Opening Brief at 3. But see Syl. Pt. 3, Barker v. Traders Bank, 152 W. Va. 774, 166 S.E.2d 331 (1969), fmding 
that "[w]hether a complaint states a claim upon which relief may be granted is to be determined solely from the 
provisions of such complaint and an amended complaint and a previous complaint in the same case which has been 
dismissed upon motion of the defendant under Rule 12 (b), R.C.P., cannot be read together in determining whether 
the last complaint is sufficient." 
134 W. Va. Code § 6C-I-3(a). 
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County Commission that he believed his employer was engaging in harassment, discrimination, 

and retaliation (the alleged "wrongdoing,,).)35 

West Virginia law defines "wrongdoing" as "a violation which is not ofa merely technical 

or minimal nature of a federal or state statute or regulation, of a political subdivision ordinance or 

regulation or of a code of conduct or ethics designed to protect the interest of the public or the 

emp!oyer.,,136 As discussed above, Burke's personal grievances do not fit the statutory definition 

of "wrongdoing." Whistleblower law also mandates that report be made to an "appropriate 

authority," but Burke does not allege or make a showing that the Wetzel County Commission was 

an "appropriate authority" to which to report. Pursuant to West Virginia law, "'[a]ppropriate 

authority' means a federal, state, county or municipal government body, agency or organization 

having jurisdiction over criminal law enforcement, regulatory violations, professional conduct or 

ethics, or waste; or a member, officer, agent, representative or supervisory employee of the body, 

agency or organization.,,)37 Burke has never alleged that the Wetzel County Commission was the 

appropriate authority, nor did he make a showing that the Wetzel County Commission has 

jurisdiction over criminal law enforcement, regulatory violations, professional conduct or ethics, 

or waste. As a matter of law, county commissions in West Virginia have precise and finite powers 

that do not extend to allegations related to Assessor Lemley regarding criminal law enforcement, 

regulatory violations, professional conduct or ethics, or waste. l38 Therefore, Burke failed to 

sufficiently plead a cause of action under the Whistleblower Law, and his Complaints were 

appropriately dismissed as a matter of law. 

135 Compl. ~~ 54, 55 (A000031). 

136 W. Va. Code § 6C-1-2(h) (emphasis added). 

I37 W. Va. Code § 6C-1-2(a). 

138 W. Va. Code § 7-1-3. 
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CONCLUSION 


The Circuit Court repeatedly reviewed both parties' submissions of law and fact, focusing 

on the law and facts that are relevant and determinative of the issues. The dismissal below was not 

lightly sought nor easily provided. It arose from the Circuit Court's consideration of the written 

and oral arguments of parties and counsel, submitted repeatedly for the Court's review. As 

discussed above, in the facts they provide, Burke's complaints demonstrate that his employer 

complied with the FMLA and accommodated him upon his return. The complaints allege discharge 

for poor job performance, which is a reasonable ground for discharge by any employer, public or 

private. The complaints describe how Burke registered and ran for political office without 

interference from his employer, and, while the complaints seek whistleblower status for Burke, his 

situation fails to fit the statutory rubric established by our Legislature for such a claim. In sum, the 

Circuit Court of Wetzel County, West Virginia, correctly identified, interpreted and applied the 

relevant constitutional, statutory and common law at issue in this matter. Therefore, resolution as 

a matter of law was the necessary and appropriate result and must be upheld in this appeal. 
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