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INTRODUCTION 

The defendants do not dispute that this Court's review of the granting of a motion to 

dismiss is de novo. Kopelman & Assocs., L.c. v. Collins, 196 W. Va. 489, 473 S.E.2d 910 

(1996). They also do not dispute that a trial court, when considering a motion to dismiss, must 

take as true all factual allegations contained in the pleading. See, Dunn v. Consolidation Coal 

Co., 180 W. Va. 681, 684, 379 S.E.2d 485,488 (1989) ("All that the pleader is required to do is 

set forth sufficient information to outline the elements ofhis claim or to permit inferences to be 

drawn that these elements exist. The trial court should not dismiss a complaint merely because it 

doubts that the plaintiff will prevail in the action, and whether the plaintiff can prevail is a matter 

properly determined on the basis of proof and not merely on the pleadings). Thus, a "trial court, 

in appraising the sufficiency of a complaint on a Rule 12(b)( 6) motion, should not dismiss the 

complaint unless it appears beyond doubt that the plaintiff can prove no set of facts in support of 

his claim which would entitle him to relief." Syl. pt. 3, Chapman v. Kane Transfer Company, 

160 W. Va. 530, 236 S.E.2d 207 (1977). "The policy ofthe rule is thus to decide cases upon their 

merits, and if the complaint states a claim upon which relief can be granted under any legal 

theory, a motion under Rule 12(b)(6) must be denied." John W Lodge Distributing Co., Inc. v. 

Texaco, Inc., 161 W. Va. 603,605,245 S.E.2d 157, 158-59 (1978). The lower court ignored 

these holdings and the Defendants ask this Court to do so as well. 

I. 	 PLAINTIFF ALLEGED SUFFICIENT FACTS TO 
DEMONSTRATE THAT THE COMMISSION AND LEMLEY 
WERE JOINT EMPLOYERS. 

Plaintiff alleged that the Commission and Lemley were his joint employers. (A35). 

Under the well-established rules applicable to motions to dismiss, this allegation alone was 

sufficient to overcome the motion to dismiss. Two West Virginia statutes potentially apply to 
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individuals employed in County Assessor offices - West Virginia Code § 7-7-7 and W.Va. Code 

§ 11-lC-8(a). See, Harrison County Commission v. Harrison County Assessor, 222 W.Va. 25, 

658 S.E.2d 555 (2008). The former is generally applicable to individuals employed in the 

offices of elected officials and the latter is specific to employees in County Assessor offices but 

is limited to those who are paid from the from the revolving valuation fund established in W.Va. 

Code §11-1 C-8. 1 This Court has repeatedly held that county employees hired under the former 

are joint employees of the elected official and the County Commission. At a minimum, the 

question ofwhich statute Mr. Burke was hired is a factual question which could not be resolved 

at the pleading stage. 

Beyond that, the pleading alleged that the Commission was listed as the "employer" on 

Plaintiff's federal W-2 form, an allegation Defendants do not deny. Under federal law, "[e]very 

employer" is required to prepare W-2 forms and provide them to its employees. See, 26 U.S.C. § 

6051; 26 C.F.R. § 31-6051-1. The applicable regulation states: 

Every employer, as defined in section 3401(d), required to deduct and 
withhold from an employee a tax under section 3402, or who would have been 
required to deduct and withhold a tax under section 3402 (determined without 
regard to section 3402(n» if the employee had claimed no more than one 
withholding exemption, shall furnish to each such employee, in respect of the 

Mr. Burke noted in his opening briefthat he was not paid from the revolving 
fund. (Opening Brief of Appellant at 20, n. 11). Defendants have objected to this assertion 
stating - wrongly - that this notation was "factually inaccurate." (Response Brief at 5, n. 26). In 
fact, the office ofPlaintiff's counsel and Defendant Lemley were both directly advised that only 
three employees were approved for hiring by the Valuation Fund from 2013 - 2016 and that Mr. 
Burke was not among them. An additional update from the State Tax Department was sent, to 
Lemley, the office ofPlaintiffs cOlU1sel, and Defendants' counsel, which reinforced that point. 
Because even after receiving these emails Defendants' counsel asserted that Plaintiff has 
"inaccurately" stated the facts in his opening brief, the relevant emails from the West Virginia 
State Tax Department showing who was approved and paid during are attached as Exhibit A. 
For purposes of this appeal, the allegation that Mr. Burke was employed by the Commission is 
sufficient to establish who is the employer, so these documents are submitted simply to 
demonstrate that what Plaintiff alleged was, in fact, true. It is unclear on what basis Defendants 
claimed the statement in the opening brief was "factually inaccurate." 
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remuneration paid by such employer to such employee during the calendar year, 
the tax return copy and the employee's copy of a statement on Form W-2. 

26 CFR 31.6051-1 (a). Under 26 U.S.C. § 3401(d), an "employer" is defmed as "the person for 

whom an individual performs or performed any service, of whatever nature, as the employee of 

such person." On the record before it, there was simply no basis for the Circuit Court to 

conclude to the contrary with regard to the Commission. 

West Virginia Code § 7-7-7 provides: "The county clerk, circuit clerk, joint clerk ofthe 

county commission and circuit court, if any, sheriff, county assessor and prosecuting attorney, by 

and with the advice and consent of the county commission, may appoint and employ, to assist 

them in the discharge of their official duties for and during their respective terms of office, 

assistants, deputies and employees." See, Amoroso v. Marion Cty. Comm'n, 172 W. Va. 342, 

347 n.8, 305 S.E.2d 299,303 (1983) (holding that county commissions and sheriffs are 

considered joint employers). Applying this statute, the district court in Fury v. County Court of 

Wood County, 608 F.Supp. 198 (S.D.W.Va. 1985) (cited with approval in State ex rei. Morrisey 

v. W Va. Office ofDisciplinary Counsel, 234 W.Va. 238, 250, 764 S.E.2d 769, 781 (2014)), 

stated: "The statute controlling this issue, W.Va. Code, § 7-7-7, makes it clear that as a general 

proposition the County Commission and the individual elected county officials are joint 

employers ofthose employees in the various county offices." Fury, 608 F. Supp. at 199. Again, 

on the record before it, the lower court erred in holding as a matter of law that the Commission 

and Lemley were not joint employers ofMr. Burke. 

II. 	 THE COMMISSION CAN BE LIABLE UNDER THE DOCTRINE 
OF RESPONDEAT SUPEROR. 

Plaintiff's position on this is adequately set forth in his Opening Brief and does not 

require repeating here. 
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III. 	 THE LOWER COURT IMPROPERLY DETERMINED THAT 
LEMLEY WAS ENTITLED TO QUALIFIED IMMUNITY AT THE 
PLEADING STAGE. 

Qualified immunity for public officials in West Virginia is a judicial doctrine adopted 

from federal court cases originally developed to shield individual officials from liability for 

actions for damages for alleged federal constitutional violations under 42 U.S.C. § 1983. See, W 

Va. Bd. ofEduc. v. Marple, 236 W. Va. 654,663 n.9, 783 S.E.2d 75,84 n. 9 (2015) ("Our 

[qualified] immunity test is designed to parallel the Supreme Court's standard of qualified 

immunity for public officials in Section 1983 actions [ .]") (citing State v. Chase Sec., 188 W. Va. 

356,365,424 S.E.2d 591,600 (1992)). That test provides that qualified immunity applies when 

the facts show that the conduct of a public official acting within the scope of his authority "did 

not violate clearly established laws of which a reasonable official would have known." Brown v. 

City ofMontgomery, 233 W.Va. 119, 755 S.E.2d 653 (2014) syllabus pt. 10 in part. There is no 

immunity for an executive official whose acts are fraudulent, malicious, or otherwise oppressive. 

Id. 

Of course, qualified immunity is not "an impenetrable shield that requires toleration of all 

manner of constitutional and statutory violations by public officials. Indeed, the only realistic 

avenue for vindication of statutory and constitutional guarantees when public servants abuse 

their offices is an action for damages." Hutchison v. City ofHuntington, 198 W. Va. 139, 148, 

479 S.E.2d 649, 658 (1996). Thus, "[i]fthe information contained in the pleadings is sufficient 

to justify the case proceeding further, the early motion to dismiss should be denied." 

Hutchinson, 198 W. Va. at 150; 479 S.E.2d at 660. With these standards in mind, it is apparent 

the lower court erred in making the qualified immunity finding at the pleading stage. 
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This Court has previously "recognized that "[tJhe employer is bound, at a minimum, to 

know the fundamental public policies of the state and nation as expressed in their ... statutes[.]" 

Brown, 233 W. Va. at 129; 755 S.E.2d at 663 (citing Birthisel v. Tri-Cities Health Servs. Corp., 

188 W. Va. 371,377,424 S.E.2d 606, 612 (1992)). Based on this recognition, it held that a 

reasonable public official would know the provisions of the West Virginia Human Rights Act. 

Id. 	 In this instance, the claims asserted against Lemley included: 

Count I - Unlawful discrimination, harassment, retaliatory discharge and hostile 

working environment as well as violations of the substantial public policies of this 

state: 

37. The conduct of the defendants as set forth herein was also 
motivated by an intention to contravene the substantial public 
policy of this state, in that: 

a. 	 It is the public policy of this State that the power to hire and fire 
may not be used by public or private employers to dictate the terms 
of an employee's political activities. Public employees are 
protected from retaliation for exercising their State or Federal 
Constitutional rights as set forth herein, which includes running for 
an elected office; 

b. 	 It is the public policy ofthis State and otherwise unlawful to 
discriminate or retaliate against an employee who suffers from a 
disability and/or who secures leave in accordance with the Family 
Medical Leave Act. See, e.g. W.Va. Code 5-11-9 and 29 USCA 
2615,2617. 

c. 	 It is the public policy of this State and further unlawful to 
discriminate or retaliate against an employee for reporting acts of 
discrimination and/or harassment which are occurring in the 
workplace, or for objecting to unlawful and unreasonable gifts or 
advances by a supervisor. 

Count II - a claim for violation ofMr. Burke's constitutional rights as relate to 

Mr. Burke's termination in retaliation for exercising his right to run for public 

office. (A44; Amended Complain~~40-45). 
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Count III -statutory claims for unlawful discrimination and harassment under the 

Human Rights Act ("HRA") and the Fanlily Medical Leave Act ("FMLA"). 

Count IV - alleging violations of the W.Va. Code § 6C-l-let seq" the 

"Whistleblower Statute", which makes it unlawful to retaliate against an 

employee for making claims of wrongdoing by his supervisor. 

Each of these contained specific and detailed allegations sufficient to overcome the assertion of 

qualified immunity at the pleading stage. Hutchinson, 198 W. Va. at 150; 479 S.E.2d at 660.2 

IV. 	 THE LOWER COURT IMPROPERLY DISMISSED COUNTS I 
AND ill BASED ON ITS "FACTUAL FINDING" THAT MR. 
BURKE WAS PROVIDED A "REASONABLE ACCOMODATION" 
WHEN THAT IS NOT A DEFENSE TO MANY OF THE CLAIMS 
ASSERTED AND THE FACTUAL ALLEGATIONS OF THE 
COMPLAINT PRECLUDE MAKING THAT DETERMINATION 
AT THE PLEADING STAGE. 

In attempting to uphold the lower court's dismissal of Counts I and III of the Amended 

Complaint, Defendants' Response Brief claims that "Count I is based solely on alleged failures 

to accommodate Burke's alleged disability." (Response Brief at 19). In fact, as set forth above, 

Count I, which asserted a wrongful discharge claim under Harless v. First Nat 'I Bank, 169 

W.Va. 673,289 S.E.2d 692 (1982), identified a number ofpublic policies violated by the 

Defendants wholly unrelated to any alleged disability. For example, and as noted above, 

Paragraph 37 alleged: "It is the public policy ofthis State that the power to hire and fire may not 

be used by public or private employers to dictate the terms of an employee's political activities. 

Public employees are protected from retaliation for exercising their State or Federal 

2 In addition, Lemley (and the Commission had been parties to a prior action where 
Lemley had been sued by a Commission employee had alleged retaliation as a result ofher 
rwming against Lemley (Am. CompI. ~ 30; A 27), thus giving them actual notice of the standards 
of conduct. 
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Constitutional rights as set forth herein, which includes running for an elected office." (A43). 

That same paragraph further alleged: "It is the public policy of this State and further unlawful to 

discriminate or retaliate against an employee for reporting acts of discrimination and/or 

harassment which are occurring in the workplace, or for objecting to unlawful and unreasonable 

gifts or advances by a supervisor." (A43). Neither ofthese allegations is based on the failure to 

accommodate and to the extent Defendants claim to the contrary in an effort to convince this 

Court to uphold the lower court's erroneous ruling, their assertion must fail. 

Defendants ask this Court (as they did the lower court) to misconstrue the allegations of 

the Complaint related to Mr. Burke's HRA and FMLA claims. The gist ofthose claims is 

simple: 

1) Mr. Burke had a medical conditioned which ultimately required 
surgery. (Am. CompI. ~ 47 - 48; A. 44 - 45). 

2) He was harassed by Lemley both before and after his surgery 
based on his medical condition. (Am. CompI. ~ 50; A. 45). 

3) Following his surgery, he as medically cleared to return to work 
without restrictions. (Am. CompI. ~ 51; A. 45). 

4) Despite the medical clearance, he was not returned to his prior 
duties and was otherwise subject to harassment and discrimination. (Am. CompI. 
~ 53; A. 45 - 46); see also Am. CompI. ~ 21; A 38 - 39 detailing the post-return 
discrimination and harassment). 

The "reasonable accommodation" doctrine simply has nothing to do with these allegations. That 

he was able to "return to work" after surgery is not the question. The issue to be tried is whether 

he was improperly restricted by Defendants in the performance ofhis job duties and otherwise 

discriminated against and harassed. That issue could not be resolved at the pleading stage. 

Dismissal of Counts I and III was improper. 
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v. 	 THE LOWER COURT IMPROPERLY DISMISSED THE CLAIMS 
FOR RETALIATION FOR MR. BURKE RUNNING FOR PUBLIC 
OFFICE AGAINST LEMLEY. 

Mr. Burke ran for the County Assessor position against Lemley and lost. Until then, he 

had received favorable evaluations. Within weeks of the primary loss, he received his first 

unfavorable evaluation and was discharged shortly afterwards. Counts I and II of the Amended 

Complaint contained claims based on his allegation that he was retaliated against for running 

against Lemley. Engaging in political activity is a core constitutional right and there are 

recognized First and Fourteenth Amendment interests implicated in seeking political office. See 

e.g., Becton v. Thomas, 48 F. Supp. 2d 747, 757 (W.D. Tenn. 1999) (First Amendment provide 

some protection to Plaintiff against retaliation for seeking political office and that the right to run 

for public office is constitutionally protected as a liberty interest under the Fourteenth 

Amendment's Due Process Clause). State ex rei. Billings v. City ofPoint Pleasant, 194 W. Va. 

301,305,460 S.E.2d 436,440 (1995) (right arises from several state constitutional provisions). 

It does not appear that Defendants dispute this proposition, nor do they argue that Mr. Burke did 

not sufficiently plead that his discharge was related to his political activity. That alone should 

have been sufficient to allow that claim to proceed. 

To get around this, they argue that because neither is a "state actor" (which they appear to 

define as the State ofWest Virginia itself), they cannot be held liable for retaliating against Mr. 

Burke for the exercise ofhis admitted constitutional rights. This proposition is fundamentally 

wrong. 

First, this Court has recognized that federal and state constitutional protections extend to 

employees ofpolitical subdivisions. See, e.g., Adkins v. Miller, 187 W.Va. 774, 421 S.E.2d 683 

(1992) (protecting employees of county sheriff's office); McClung v. Marion Cty. Comm'n, 178 
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w. Va. 444,447,360 S.E.2d 221,224 (1987) (upholding jury verdict for county dog warden in 

suit against the county commission and holding that "it is in contravention of substantial public 

policies for an employer to discharge an employee in retaliation for the employee's exercising his 

or her state constitutional rights to petition for redress ofgrievances CW. Va. Const. Art. III, § 

16) and to seek access to the courts of this State (W. Va. Const. Art. III, § 17)"). These holdings 

- applicable to governmental persons or entities other than the state itself -alone demonstrate 

that the "state actor" assertion is a false flag. 

Second, the "state action" requirement is used in § 1983 or other constitutional cases to 

determine whether the conduct ofa private entity may nonetheless held to violate some 

constitutional right, a concern not present when the entity is a political subdivision of the state or 

an elected official such a political subdivision. As this Court has noted, however, the "state 

action" is "action taken by the State or a political subdivision, or by a person or persons acting 

for the State or political subdivision, or pursuant to their authority or direction, or in obedience to 

their requirement." Kessel v. Leavitt, 204 W. Va. 95, 178,511 S.E.2d 720,803 (1998) (citing 

21A Michie's Jur. Words and Phrases 380 (1987) and quoting Brown v. City ofRichmond, 204 

Va. 471, 479, 132 S.E.2d 495,500 (1963). Indeed, the phrase ''political subdivision" necessarily 

means that the entity has governmental authority and is constrained by the constitutional 

principles involved. "State action" refers to governmental authority. Dismissal of the claims on 

the basis that a political subdivision and an elected county official were not "state actors" was 

error. 

VI. 	 THE LOWER COURT ERRED IN DISMISSING COUNT IV 

UNDER THE WHISTLE-BLOWER LAW. 


Plaintiff's position on this is adequately set forth in his Opening Brief and does not 

require repeating here. 

9 




CONCLUSION 


Mr. Burke was retaliated against by his public employers for running for public office. 

His pleading sufficiently alleged that claim and the lower court erred in dismissing his claims at 

the pleading stage. Likewise, Mr. Burke properly and sufficiently asserted other employment

related claims sufficient to allow him to proceed to the discovery phase. The lower court again 

erred in concluding to the contrary. The order below should be reversed, and the case remanded 

for discovery and trial. 

Respectfully Submitted: 

Jeffrey A. Grove, Esq. (#6065) 
GROVE, HOLMSTRAND & DELK, PLLC 
44 ~ 15th Street 
Wheeling, WV 26003 
(304) 905-1961 
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Wetzel County Commission 
And Scott Lemley, Individually and as Wetzel 
County Assessor, Defendants Below, Defendants 

CERTIFICATE OF SERVICE 

Service of the foregoing REPLY BRIEF OF PETITIONER ERIC BURKE 
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Roberta Green, Esq. 

Karen Tracy McElhinny, Esq. 


Shuman, McCuskey & Slicer, PLLC 
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Charleston, WV 25339 
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Wheeling, WV 26003 
(304) 905-1961 
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EXHIBIT A 




Sadie Croft 

From: Amburgey, Jeff A <JeffAAmburgey@wv.gov> 
Sent: Monday, August 21,20173:42 PM 
To: Sadie Croft 
Cc: S Lemley 
Subject: RE: 2013-2016 records 

This is what our records show. 

From: Jacobs, Amy J 
Sent: Monday, August 21, 20173:11 PM 
To: Amburgey, Jeff A <Jeff.A.Amburgey@wv.gov> 
Subject: RE: 2013-2016 records 

4/5/13 Miranda Stokes 
3/6114 Kenneth J. Barr 
7/24114 Wade "AI" Graham 

From: Sadie Croft [mailto:scroft@ghdlawfirm.com] 

Sent: Friday, August 18, 2017 3:42 PM 

To: Amburgey, Jeff A <Jeff.A.Amburgey@wv.gov> 

Subject: 2013-2016 records 


Hi Mr. Amburgey, 


Thank you for taking the time to talk to me today. Would you please provide me with names of people that 
were approved by the Property Valuation & Training Commission (PCV) to be paid out of the special budget for 2013
2016 for the Wetzel County Assessors Office? 

Thank you again. Sadie 

Sadie L. Croft, Legal Assistant 
Grove, Holmstrand & Delk, PLLC 
44 Yz 15th Street 
Wheeling,WV 26003 
(304) 905-1961 
scroft@ghdlawfirm.com 
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Sadie Croft 

From: Amburgey, Jeff A <JeffAArnburgey@wv.gov> 
Sent: Wednesday, September 06, 2017 3:43 PM 
To: rgreen@shumanlaw.com; S Lemley; Sadie Croft 
Subject: FW: 2013-2016 records 
Attachments: Wetzel County Hiring Approvals.pdf 

Roberta/Scott/Sadie -I think 1 misunderstood the question below. 

1sent the names of employees that were officially "approved" during 2013-2016. 

Attached are older records for employees paid out ofthe Val Fund during that time frame but that were approved 
earlier. 

From: Amburgey, Jeff A 
Sent: Monday, August 21,20173:42 PM 
To: 'scroft@ghdlawfirm.com' <scroft@ghdlawfirm.com> 
Cc: S Lemley <SLemley@wvassessor.com> 
Subject: RE: 2013-2016 records 

This is what our records show. 

From: Jacobs, Amy J 
Sent: Monday, August 21,20173:11 PM 
To: Amburgey, Jeff A <Jeff.A.Amburgey@wv.gov> 
Subject: RE: 2013-2016 records 

4/5/13 Miranda Stokes 
3/6/14 Kenneth J. Barr 
7124/14 Wade "AI" Graham 

From: Sadie Croft [mailto:scroft@ghdlawfirm.com] 

Sent: Friday, August 18,20173:42 PM 

To: Amburgey, Jeff A <Jeff.A.Amburgey@wv.gov> 

Subject: 2013-2016 records 


Hi Mr. Amburgey, 


Thank you for taking the time to talk to me today. Would you please provide me with names of people that 
were approved by the Property Valuation & Training Commission (PCV) to be paid out of the special budget for 2013
2016 for the Wetzel County Assessors Office? 

Thank you again. Sadie 

Sadie L. Croft, Legal Assistant 
Grove, Holmstrand & Delk, PLLC 
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44 :V2 15th Street 

Wheeling,WV 26003 

(304) 905-1961 

scroft@ghdlawfirm.com 
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STATE OF WEST VIRGINIA 
Department of Tax and Revenue 
State Tax Department 

, .. 

Bob Wise Rebecca Melton Craig 
Governor State Tax Commissioner 

July 9, 2004 

Mr. Ralph E. Phillips 
Assessor ofWetzel County 
P. O. Box 7 
New Martinsville, West Virginia 26155 

Dear Mr. Phillips: 

This letter is to advise you that the Property Valuation Training and Procedures Commission 
has not objected to your employment of Sandra 1. Nelson. 

Since Ms. Nelson will be paid from the County Valuation Fund, your office must retain the 
enclosed hiring approval information for audit putposes. 

Iff can be offurther assistance to you, please advise. 
. , 

Jerry A. Knight 
Chairman 
Property Valllation Training 

and Procedures Commission 

JAK/psp 

Enclosure 

Property Tax Division, P.O. Box 2389, Charleston, West Virginia 2S328·2389 

Telephone (304) 558·3940 


Fax (304) 558·j843 




STATE OF WEST VlliGINIA 

Department of Revenue 

State Tax Department 

Joe Manchin m Christopher G. Morris 
Governor State Tax CommlSsioner 

December 18, 2009 

Ralph Phillips 
Assessor of Wetzel County 
Wetzel County Courthouse 
P.O.Box7 
New Martinsville, West Virginia 26155 

Dear Mr. Phillips: 

This letter is to advise you that the Property Valuation Training and Procedures 
Commission has not objected to your employment of Nita King, Ruth Glasscock, Cathlene 
Phillips and Beth Hayes. 

Since these individuals will be paid from the County Valuation Fund, your office must 
retain the en.closed hiring approval information for audit purposes. 

If! can be of further assistance to you, please advise. 

Sin~y
/!Jburgey 

Property Valuation Training 
and Procedures Commission 

JAAJsh 

Enclosure 

Property Tax Division 

1'. O. Box 2389 


Charle..~ton, WV 25328-2389 

Phone (304) 558·3940 FAX (304) 558-1843 



