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IN THE CIRCUIT COURT OF WETZEL COUNTY, WEST VIRGINiA 

ERliC BURKE? 

Plaintiff, 

v. 	 Civil Action No. 16-C-91 

Honorable David W. Hummel, Jr. 


WETZEL COUNTY COMMISSION 

and SCOTT LEMLEY, 


Defendants. 
~~ 
rr. 

ORDER GRANTING DEFENDANTS WETZEL COUNTY COMMISSWN 

AND SCOTT LEMLEY'S MOTION TO DISMISS ,2?;:t~' 


(":. ;:::: ( 
." .'"lo(Findings of Fact, Conclusions of Law) ~-f.-"" 

C=~-.,. -
Carne Defendants Wetzel County Commission and Scott Lemley, by C~~?li.'. Kaf?n, T ... :"~:: 

;;.~ -.~ ::~~.~ (. . j .~: == .~~ 
McElhinny, Roberta F. Green, Caleb B. David, and Shuman, McCuskey & SI§er, PLL~ and .,,~ 

moved the Court,. pursuant to Rule 12(b)(6) of the West Virginia Rules of Civil Procedure, to 

dismiss Plaintiffs Complaint on the basis that Plaintiff "fail[ed] to state a claim upon which relief 

can be granted." W. Va. R. Civ. P. 12(b)(6). J Plaintiff Eric Burke, by counsel, Jeffrey A. Grove 

and Grove, Holmstrand & Delk, PLLC, responded in opposition, arguing inter alia that the 

dispositive motion was premature at this time,2 to which Defendants' replied.3 Defendants' Motion 

came on for hearing before this Court on December 2, 2016, whereafter the Court considered 

limited supplemental briefing.4 

I Defendants Wetzel County Commission and Scott Lemley's Motion to Dismiss and Memorandum ofLaw in Support 

Thereof(10 31 16). 

2 Plaintifrs Response to Motion to Dismiss of Defendants (J 1 21 16). 

J Defendants Wetzel County Commission and Scott Lemley's Reply to Plaintiff's Response to Defendants' Motion to 

Dismiss and Memorandum of Law in Support Thereof (II 29 16). 

4 Defendants Wetzel County Commission and Scott Lemley's Supplemental Reply to Address Plaintiff's Amended 

Complaint (l 9 17); Plaintiff's Response to Defendants' Supplemental Reply (I 20 17). In its Order reflecting the 

rulings ofthe December 2,2016, hearing and the supplemental briefing, this Court advised that the parties should not 

renew or revisit issues/claims briefed and argued prior to December 2, 2016. However, both parties exceeded the 

scope of this Court's order permitting additional briefing. In reaching the findings of fact and conclusions of law in 

this Order, this Court did not consider pleadings that exceeded the scope of the Court's supplemental briefing 

instructions. RECEIVED 


MAY (} ~ 7017 




WHEREFORE, upon mature consideration of the pleadings and the arguments of counsel, 

the Court, for good cause shown, does hereby issue the following Findings ofFact and Conclusions 

of Law: 


Findings of Fact 


1. Plaintiff, Eric Burke, was an employee of the Wetzel County Commission and was 

employed in the Office of the Assessor as a Field Appraisal Supervisor. CampI. mr 4-5; Am. 

CampI. ~~ 4-5.5 Defendant Scott Lemley, the Wetzel County Assessor, was Plaintiffs direct 

supervisor. CampI. ~ 4; Am. CampI. ~ 4.. Plaintiff alleges that, at all material times, Defendants 

were acting in their official capacities andlor under color of state law. CampI. ijIijI 3, 4. In his 

Amended Complaint, plaintiff alleges that Assessor Lemley acted against him in his individual 

capacity. Am. CampI. ~ 4. 

2. Plaintiff alleges that, in March 2015, he applied for leave under the Family Medical 

Leave Act for surgery that was scheduled to occur in April 2015. CampI. ~ 14; Am. CampI. ~ 16. 

Following his surgery, Plaintiff allegedly provided a work release and returned to work on or about 

August 12,2015. CampI. ~'ff 16, 18; Am. CompI. ijl20. Plaintiff claims that, upon returning to work, 

he was harassed and discriminated against by Defendant Scott Lemley. CampI. ~ 19; Am. CampI. 

~21. 

3. Plaintiff further alleges that, on September 11, 2015, he was suspended from work 

for failing to sign a discipline statement. Compi. ~ 21; Am. Compi. 'ff 23. After an agreement was 

allegedly reached, Plaintiff returned to work on October 1,20]5. CampI. ~ 23; Am CampI. ijl25. 

Plaintiff alleges that, upon his return to work, he was subjected to harassment and discrimination, 

oS In his Amended Complaint, plaintiff alleges that he was an employee of the Commission and the Wetzel County 
Assessor. See Amended Complaint at ~ 4. But see W. Va. Code §§ 7-7-7(a), 11-2-3; Harrison County Comm'n v. 
Harrison County Assessor, 222 W.Va. 25, 658 S.E.2d 555 (2008). 
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creating a hostile working envirorunent. CampI. ~ 24; Am. CompI. ~ 26. He alleges that he reported 

the harassment and discrimination to the County Commission and was terminated as a result. 

Compl. ~ 55; Am. CompI.~ 57. 

4. In November 2015, Plaintiff registered to run for Wetzel County Assessor. Compl. 

~ 26; Am. CampI. 'Il 28. Plaintiff alleges that, following this registration, he was subjected to 

increased harassment and discrimination. CampI. ~ 26; Am. Compl.1I28. Defendant Scott Lemley 

won re-election in May 2016. CompI. ~ 26; Am. CompI. ~ 30. On June 9, 2016, Plaintiff received 

an unfavorable job evaluation. Compl. ~ 28; Am. Compl.~ 30. On July 11, 2016, Plaintiffs 

employment was terminated. CompI. EJI29; Am. Compl. ~ 31. 

5. Plaintiff al1eges that his termination was an act of retaliation "against plaintiff 

because ofhis exercising ofhis constitutional rights to run for public office ...." CompI. ~ 41; Am. 

Compl. err~ 41-43. Plaintiff claims that "[tJhe actions of the defendants ... denied plaintiff the rights, 

privileges, and immunities secured by the West Virginia and United States Constitution [sic], 

including the right to free expression and free association through his political activities and his 

right to equal protection." CompI. ~ 42; Am. CompI. err 44. 

6. Defendants responded to Plaintiff's Complaint by filing "Defendants Wetzel 

County Commission and Scott Lemley'S Motion to Dismiss and Memorandum of Law in Support 

Thereof' (10 31 16). Thereafter, the Court entered a Briefing Order (11 1 16) and an Amended 

Briefing Order (11 14 16), setting a response deadline for the Plaintiff of November 21, 2016. 

Plaintiff filed "Plaintiffs Response to Motion to Dismiss of Defendants" on that date and then 

filed an Amended Complaint on November 23,2016, absent leave of Court (in reliance on West 

Virginia Rule of Civil Procedure Rule 7(a)). Neither party approached the Court relative to the 

Amended Complaint prior to the December 2, 2016 hearing. 
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7. The Amended Briefing Order set a reply deadline of November 29, 2016, and 

Defendants filed "Defendants Wetzel County Commission and Scott Lemley's Reply to Plaintiff's 

Response to Defendants' Motion to Dismiss and Memorandum of Law in Support Thereof" 

(hereinafter "Defendants' Reply) on that date. Defendants advised the Court that 

[d]uring the pendency of this motion and after filing his response, Plaintiff 
filed an amended complaint on November 28, 2016. Beyond the issue of 
whether Plaintiff needed leave of Court or consent of the Defendants to so 
file, the larger issue is that the Amended Complaint raises the same causes 
ofaction as the Complaint - except that it raises the claims against Assessor 
Scott Lemley as an individual. 

Defendants' Reply at 3. 

8. The Motion to Dismiss came on for hearing on December 2,2016, at which time 

the Court heard the arguments of counsel on the pending briefs. In recognition of the potential 

issues raised by the Amended Complaint, the Court set a second briefing schedule that allowed the 

parties to address only the issues that appeared for the first time in the Amended Complaint. 6 

9. Also at the hearing, the Court questioned Plaintiff on the issue ofwhether leave was 

a necessary predicate to filing the Amended Complaint. The Court considered Plaintiff's argument 

regarding WVRCP Rule 7(a), specifically, that the Motion to Dismiss was not a "responsive 

pleading" so as to necessitate leave. Determining that said Motion would constitute a responsive 

6 Order (re December 2,2016 hearing) (Hummel, 1.) (12 16 16). This Court directed Defendants to file a supplemental 
motion relative only to any claims raised in the Amended Complaint for the first time by the new deadline. Based 
upon their review of the Amended Complaint prior to the hearing, Defendants recalled only that the direct claims 
against the Wetzel County Assessor were raised for the first time in the Amended Complaint. The Court instructed 
Plaintiff to respond only to the arguments raised in Defendants' supplemental motion. The Court advised the parties 
that the Court would entertain no further oral argument on Defendants' Motion to Dismiss nor on any new issues 
raised in any supplemental briefs filed by the parties relative to the Motion to Dismiss but instead would issue a ruling 
based upon the prior oral argument and briefing. 
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pleading, the Court GRANTED leave for plaintiff to file the previously filed Amended Complrunt, 

further deeming it filed and served. 

Conclusions of Law 

10. The West Virginia Rules of Civil Procedure provide for dismissal of a complaint 

that "fails to state a claim upon which relief can be granted." W. Va. R. Civ. P. 12(b)(6). The 

purpose of Rule 12(b)(6) is to test the fonnal sufficiency of the Complaint, further requiring a 

plaintiff "at a minimum to set forth sufficient infonnation to outline the elements of his claim." 

Collia v. Mcjunkin, 178 W. Va. 158,159,358 S.E.2d 242, 243 (1987) (per curiam), cert. denied, 

484 U.S. 944,108 S. Ct. 330, 98 1. Ed. 2d 357 (1987); Price v. Halstead, 177 W. Va. 592, 594, 

355 S.E.2d 380,383 (1987). Motions to dismiss should be granted when a complaint makes only 

conc1usory allegations without any material factual allegations in support thereof. Par Mar v. City 

o/Parkersburg, 183 W. Va. 706, 710,398 S.E.2d 532, 536 (1990). "[E]ssential material facts must 

appear on the face of the complaint." Fass v. Nowsco, 177 W. Va. 50, 52, 350 S.E.2d 562, 563 

(1986). "The ultimate detennination of whether qualified or statutory immunity bars a civil action 

is one of law for the court to determine." Syl. Pt. 2, Albert v. City 0/ Wheeling, Docket No. 15

0879,2016 W. Va. LEXIS 767,792 S.E.2d 628 (W. Va. October 27,2016); Syl. Pt. 1, Hutchison 

v. 	City o/Huntington, 198 W. Va. 139,479 S.E.2d 649 (1996). 

State Actor 

11. Plaintiff's "state actor" claims against both Defendants must fail as a matter oflaw 

because neither the Wetzel County Commission nor Assessor Scott Lemley is a state actor. 

Plaintiff aI1eges that Defendants violated Plaintiff's rights under the West Virginia Constitution 

and under the First and Fourteenth Amendments to the United States Constitution by allegedly 

discharging Plaintiff for "exercising his constitutional rights to nm for public office." CompI. ~ 
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41. Because neither is a state actor, Defendants owed Plaintiff no due process rights under the 

Fourteenth Amendment to the United States Constitution or under the West Virginia Constitution. 

Furthermore, because neither is a state actor, Defendants cannot violate Plaintiffs rights under the 

First Amendment to the United States Constitution or under the West Virginia Constitution. 

Finally, the Court finds that Plaintiff does not plead sufficient facts to support a claim for violation 

ofhis constitutional right to run for public office.7 

12. "The West Virginia Constitution confers a fundamental right to run for public 

office, which the State cannot restrict unless the restriction is necessary to accompiish a legitimate 

and compelling governmental interest." SyI. Pt. 2, State ex rei. Billingsv. City ofPoint Pleasant, 

194 W. Va. 301, 306, 460 S.E.2d 436, 441 (1995) (emphasis added). Addressing the issue of 

violation of constitutional rights, the Supreme Court of Appeals of West Virginia has stated that 

"prior jurisprudence in this arena has generally required, as a prerequisite to finding a violation of 

an individual's federal due process or equal protection rights, some form of state action performed 

by a state actor." Kessel v. Leavitt, 204 W. Va. 95,177,511 S.E.2d 720,802 (1998). The 

Governmental Tort Claims and Insurance Reform Act defines "state" as "the State of West 

Virginia, including, but not limited to, the Legislature, the supreme court of appeals, the offices of 

all elected state officers, and all departments, boards, offices, commissions, agencies, colleges, and 

universities, institutions, and other instrumentalities of the State of West Virginia. 'State' does 

not include political subdivisions." W. Va. Code § 29-12A-3(e) (emphasis added). 

7 Plaintiff's Amended Complaint added two paragraphs in support ofPlaintiffs claim for violation ofhis constitutional 
right to public office, stating that "Defendants did further unlawfully retaliate against plaintiff because ofhis exercising 
ofhis constitutional rights to run for public office by terminating his employment in July 20] 6" and that "[t]he actions 
of the defendants ... denied plaintiff the rights, privileges, and immunities secured by the West Virginia and United 
States Constitution [sic], including the right to free expression and free association through his political activities and 
his right to equal protection." Am. Compl. ,,43 - 44. Because the Court found that a political subdivision is not a 
state actor, the Court need not examine the effect, ifany, ofPlaintiffs amendments upon Plaintiffs claim for violation 
of his constitutional right to run for public office. 
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13. In Jack v. City ofWellsburg, the Supreme Court ofAppeals of West Virginia agreed 

with the Circuit Court's finding that the City of Wellsburg, a political subdivision, is not a state 

actor and, therefore, its employees were not afforded due process rights as a matter of law. Jack v. 

City ofWellsburg, Docket No. 12-1420,2013 W. Va. LEXIS ]097 *2 CW. Va. October 18, 2013) 

(citing Eaton v. City ofParkersburg, 198 W. Va. 615, 617 n. 2,482 S.E.2d 232, 234 n. 2 (1996)). 

There, the Circuit Court held that a political subdivision, like "[t]he City of Wellsburg[,] is not a 

goverru;:nental entity whose employees have due process rights as a matter of law." Order Granting 

Defendant City of Wellsburg's Motion for Summary Judgment at 9 (citing Eaton v. City of 

Parkersburg, 198 W. Va. 615, 617 n. 2,482 S.E.2d 232,234 n. 2 (1996)). Here, Defendant Wetzel 

County Commission, like the City of Wellsburg, is a political subdivision and is not a state actor. 

Defendant Scott Lemley, while an elected official (and therefore not an employee of the 

Conunission), nonetheless is statutorily an employee for this analysis and, therefore, is not a state 

actor. See W. Va. Code § 29-12A-3(a), stating that '''Employee' includes any elected or appointed 

official of a political subdivision." 

14. In Queen v. w: Virginia Univ. Hospitals, Inc., 179 W. Va. 95, 365 S.E.2d 375 

(1987), the Supreme Court of Appeals of West Virginia considered the "symbiotic relationship" 

between West Virginia University Hospitals, Inc., ("WVUH") and the State of West Virginia, 

noting as compelling in the detennination of "State actor" that WVUH conducts operations on 

property owned by the State, that WVUH is required to grant staff privileges to university faculty 

and that university employees can keep their employment with the university although they work 

at WVUH. See generaLly id While WVUH was structured as a private corporation, the Court found 

that "[a] symbiotic relationship exists between West Virginia University Hospital, Inc. and the 
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State of West Virginia such as to make the actions of that entity fairly attributable to the state for 

due process purposes." See generally id. 

15. Here, Plaintiff alleges no such "symbiotic relationship." Plaintiff does allege that 

the Wetzel County Commission is "a political subdivision which administers the affairs of Wetzel 

County, West Virginia .... " CompI. ~ 2. Because the Wetzel County Commission, like the City of 

Wellsburg in Jack, is a political subdivision, it is statutorily not a part of the "state." Further, the 

Wetzel County Assessor, the position held by Defendant Scott Lemley, is an elected position 

within the political subdivision. ,Plaintiff does not allege that Defendant Scott Lemley acted on 

behalf of the State of West Virginia, nor does Plaintiff allege that Defendant Scott Lemley had 

authority to act on behalf of the State of West Virginia. 

16. Thus, as a matter of law, neither Defendant can violate Plaintiff's alleged 

constitutional right to run for public office. Because neither Defendant can violate Plaintiffs 

alleged constitutional right to run for public office, Count II of Plaintiffs Complaint fails to state 

a claim upon which relief may be granted, and Defendants are entitled to dismissal as a matter of 

law. 

17. Additionally, Plaintiff does not plead sufficient facts to support a claim that 

Defendants violated his constitutional right to run for public office. Plaintiff alleges that "Plaintiff 

exercised his rights by filing to run and campaigning for the office of Wetzel County Assessor." 

Compl. ~ 38. Plaintiff alleges that, in November 2015, Plaintiff registered to run for the elected 

position of County Assessor, which was held by Defendant Scott Lemley. CompI. ~ 26. Plaintiff 

further alleges that, in May 2016, Plaintiff lost the election to Defendant Scott Lemley. Compl. ~ 

28. On July 11,2016, two months after the election and eight months after Plaintiff registered to 

run for Wetzel County Assessor, Plaintiffalleges that he was notified that he was being discharged 
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based upon his poor job evaluation dated June 9, 2016. CompI. ~ 29.8 Plaintiff does not allege that 

Defendants in any way hindered Plaintiff's registration to run. Plaintiff does not allege that 

Defendants took any action to have Plaintiff removed from the ballot. 

18. By Plaintiff s ovm admission, "Plaintiff exercised his rights by filing to run and 

campaigning for the office of Wetzel County Assessor." Compl. 'If 38. By the express terms of his 

Complaint, Plaintiff wished to run for public office and did so without interference from 

Defendants. Thus, Plaintiff does not plead sufficient facts to support his claim that Defendants 

violated Plaintiff's right to run for public office. Plaintiff does not allege that Defendants in any 

way hindered Plaintiffs registration to run. Plaintiff does not allege that Defendants took any 

action to have Plaintiff removed from the ballot. Indeed, Plaintiff alleges no specific act 

Defendants took to impede his campaign. Thus, Plaintiffhas not sufficiently pled a cause ofaction, 

and Count II of Plaintiff's Complaint must be dismissed. 

19. This Court recognizes that the Governmental Tort Claims and Insurance Reform 

Act, W. Va. Code § 29-12A-18(c), does not apply to employment claims. However, the Tort 

Claims Act does set out the relationships between these parties and applies to claims for violation 

of one's state constitutional rights.9 See generally Hutchison v. City ofHuntington, 198 w. Va. 

139, 479 S.E.2d 649 (1996). West Virginia Code § 29-12A-4(b)(l) states that "a political 

subdivision is not liable in damages in a civil action for injury, death, or loss to ... property 

allegedly caused by any act or omission of the political subdivision or an employee of the political 

subdivision in connection with a governmental or proprietary function ...." W. Va. Code § 29-12A

8 Of note, Defendants have denied that Plaintiff was discharged for poor job performance (and further deny any and 
all allegations raised against them in Plaintiffs Complaint). This Court did not reach these issues in ruling on 
Defendants' Motion to Dismiss. 
9 While the Tort Claims Act applies to state constitutional claims, Plaintiff's federal constitutional claims are equally 
baseless and fail as well for the reasons set forth herein. 
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4(b)(l) (emphasis added). The Supreme Court of Appeals of West Virginia, interpreting this 

provision of the Tort Claims Act, has held that political subdivisions1o can only be held liable for 

the negligent acts of their employees, not intentional acts. See Zirkle v. Elkins Rd. Pub. Servo 

Dist., 221 W.Va. 409,414,655 S.E.2d 155, 160 (2007) ("We therefore conclude that claims of 

intentional and malicious acts are included in the general grant of immunity in West Virginia Code, 

29-12A-4(b)(1). Only claims of negligence specified in West Virginia Code, 29-12A-4(c) can 

survive immunity from liability under the general grant of immunity in West Virginia Code, 29

12A-4(b)(l).").11 

20. Plaintiff alleges that Defendant Scott Lemley committed intentional acts that denied 

Plaintiffhis state constitutional right to run for public office. CampI. at Count II. While Defendants 

denied any such wrongdoing, West Virginia law clearly states that a political subdivision is not 

liable for intentional acts of its employees. Thus, as a matter of law Defendants cannot be held 

liable for the alleged denial of Plaintiffs state constitutional rights. 

Respondeat Superior 

21. This Court finds as a matter of law that the Wetzel County Commission is a 

municipal entity not subject to liability for respondeat superior and not liable for alleged violations 

10 The Tort Claims Act defines "political subdivision" to include "any public body charged by law with the 
performance of a government function and whose jurisdiction is coextensive with one or more counties, cities or 
towns; a combined city- county health department created pursuant to article two, chapter sixteen of this code." 
II The Tort Claims Act defines "employee" as follows: "(a) 'Employee' means an officer, agent, employee, or 
servant, whether compensated or not, whether full-time or not, who is authorized to act and is acting with the scope 
of his or her employment for a political subdivision. 'Employee' includes any elected or appointed official of a 
political subdivision. 'Employee' does not include an independent contractor of a political subdivision." W. Va. 
Code § 29-12A-3(a) (emphasis added). To the extent that Plaintifrs Amended Complaint attempted to make Plaintiff 
a joint employee of the Assessor's Office and the Commission, the Court relies upon the statutory authority set out 
here, whereby the Assessor hires its own employees with only advice and consent of the Commission. W. Va. Code 
§ 11-2-3. Further, to the extent that Plaintiff argued in his Amended Complaint that the joint employers owed him a 
particularized duty pursuant to the special duly doctrine, the Court need not reach that issue in dismissing Plaintiff's 
claims, as the doctrine is inapplicable and inapposite to the pending matter. See West Virginia Regional Jail v. AB, 
234 W. Va. 492, 524, 766 S.E.2d 751,783 (2014), quoting Syl. pt. 2, Wolfe V. City ofWheeling, 182, W. Va. 253, 387 
S.E.2d 307 (1989). 
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ofconstitutional rights unless the execution ofa municipal policy or custom was the moving force 

behind the alleged violation of constitutional rights. Curry v. Welford, 389 F.Supp.2d 704 (N.D. 

W. Va. 2005); Monell v. Dept. ofSocial Services, 436 U.S. 658,98 S. Ct. 2018, 56 L.Ed.2d 611 

(1978).12 Plaintiff alleged without legal support that the Commission was responsible for elected 

official Scott Lemley and that the Commission employed the Plaintiff. CompI. ~'II4, 5. Conversely, 

this Court finds as a matter of law, Plaintiff was not a joint employee of the Commission and the 

Assessor; Plaintiff was hired by the Assessor, with the Commission's only role in his employment 

by law being "advice and consent." W. Va. Code §§ 7-7-7(a); lI-IC-S(a); 11-2-3; Harrison 

County Comm 'n v. Harrison County Assessor, 222 W.Va. 25, 658 S.E.2d 555 (2008). Assessor 

Lemley, as an elected official, answers to his constituency and is bOlli1d inter alia by the West 

Virginia Governmental Ethics Act. See, e.g., W. Va. Code § 6B-1-3(k) ("Public Official"). Further, 

no evidence was adduced that the Wetzel County Commission had policies or customs that led to 

his termination or that the Wetzel County Commission terminated his employment. 

22. The Court finds as a matter oflaw that Fury v. County Court o/Wood Cnty., 608 F. 

Supp. 198 (S.D. W. Va. 1985), is inapposite to the case at hand.13 As opposed to sheriffs in West 

12 To the extent that the Plaintiff raised "policy or custom" as the moving force behind any alleged violation of 
constitutional rights, the Court need not reach that determination, as Plaintiff failed to allege any policy or custom 
whatsoever that could have served as moving force or otherwise. See Syl. pt. 3, Adkins v. Inca Alloys Inter. Inc., 187 
W. Va. 219, 417 S.E.2d 910 {I 992), stating that "[wJhere an employee seeks to establish a permanent employment 
contract or other substantial employment right, either through an express promise by the employer or by implication 
from the employer's personnel manual, policies, or custom and practice, such claim must be established by clear and 
convincing evidence." 
13 Further, the District Court's holding in Fury was limited only to claims under the Fair Labor Standards Act. See id. 
at 199 ("For purposes ofthis litigation, therefore, the County Clerk, Sheri ff and Circuit Clerk are Plaintiffs' employers 
and would be liable for any gender-based wage discrimination found to have occurred") (emphasis added). In fact, the 
Court hcld that the County Commission was not a real party in interest and that the Commission's presence in the case 
was necessary only because, if the plaintiffs were to prevail, "the Commission can be required to appropriate sufficient 
funds to pay any award of damages." [d. Here, Plaintiffs Complaint does not allege any causes of action related to 
payment of wages or of violations of the Fair Labor Standards Act. See Compl. Instead, Plaintiffs' Complaint claims 
that Defendant Wetzel County Commission is liable for retaliatory discharge, violation of Plaintiffs constitutional 
rights, unlawful discharge under the Family Medical Leave Act, and violation of the Whistleblower Statute. None of 
these allegations are related to compensation, of which, . under Fury, the Commission would be responsible for 
payment. Further, no evidence exists but what the Assessor's Office is available to cover its own jUdgrnentJsettlement. 
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Virginia, an assessor has statutory authority to hire persons such as the plaintiff, and West 

Virginia's Supreme Court has upheld his power/right to do so without the County Commission's 

input. See W. Va. Code §§ 7-7-7(a), (h), 11-2-3; Syl. Pt. 8, Harrison CountyComm'n v. Harrison 

County Assessor, 222 W. Va. 25, 658 S.E.2d 555 (2008). 

23. Under West Virginia Code § 7-7-7Cn), the Assessor has "the authority to discharge 

any ofhis or her assistants, deputies or employees by filing with the clerk ofthe county commission 

a discharge statement specifying the discharge action ...." W. Va. Code § 7-7 -7(h). Thus, discharge 

is solely within the Assessor's rightful authority, and the Commission's only involvement is notice 

of the discharge. 

24. Therefore, this Court finds as a matter of law that all of Plaintiffs claims against 

the Wetzel County Commission fail as a matter of law and must be dismissed. 

West Virginia Human Rights Act 

25. Under the State Code of Regulations and the West Virginia Human Rights Act, 

[o]nce an employee· requests reasonable accommodation, an employer must assess 

the extent of an employee's disability and how it can be accommodated. If the 
employee cannot be accommodated in his or her current position, however it is 

restructured, then the employer must inform the employee of potential job 
opportunities within the company and, if requested, consider transferring the 
employee to fLll the open position. 

Syl. Pt. 4, Skaggs v. Elk Run Coal Company, Inc., 198 W. Va. 51,59,479 S.E.2d 561,569 (1996). 

Further, the Code of State Regulations provides that "[aJn employer shall make reasonable 

accommodation to the known physical or mental impairments of qualified individuals with 

disabilities when necessary to enable a qualified individual with a disability to perform the 

essential functions of the job." W. Va. C.S.R. § 77-1-4.4. The Code of State Regulations defines 

"reasonable accommodation" as follows: 
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Reasonable modifications or adjustments to be determined on a case-by-case basis 
which are designed as attempts to enable an individual with a disability to be hired 
or to remain in the position for which he was hired. Reasonable accommodation 
requires an employer to make reasonable modifications or adjustments designed as 
attempts to enable an individual with a disability to remain in the position for shelhe 
was hired. 

C.S.R. § 77-1-4.4. 

26. Plaintiffs West Virginia Human Rights Act claims (both the direct claims and 

those alleging retaliatory conduct) demonstrate that the alleged conduct of Defendants is fully in 

compliance with West Virginia law. Plaintiff alleges in his Complaint that he requested and 

received FMLA leave and that he returned to work once he was released to full duty. Compi. n 
16,49. These allegations and commensurate admissions form the basis of both Counts I and III of 

Plaintiffs Complaint, such that, to the extent Plaintiff requested and received accommodation for 

his disability, Human Rights Act claims fail to state a cognizable claim. 

27. Plaintiff alleges that, in March 2015, he applied for leave under the Family Medical 

Leave Act for surgery that was scheduled to occur in April 2015. Comp!. ~ 14. Following his 

surgery, Plaintiff allegedly provided a work release and returned to work full time on or about 

August 12,2015. CompI.~' 16,18. The Supreme Court of Appeals of West Virginia has held that 

"essential material facts must appear on the face of the complaint." Fass v. Nowsco, ]77 W. Va. 

50, 52, 350 S.E.2d 562, 563 (1986). Plaintiffs Complaint alleges that he applied for and received 

leave and that he returned to work full time. Thus, there is no factual dispute regarding whether 

accommodations were made for Plaintiff. 

28. Plaintiff concedes that he requested FMLA leave and it was provided to him. 

Plaintiff further concedes that when he returned to work after his surgery and FMLA leave, he was 

released to return to full duty. While Count I is entitled Retaliatory Discharge and Hostile Working 

Environment, the allegations are based in Defendants' alleged failures to accommodate Plaintiffs 
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disability. Conversely, by the express terms of Plaintiffs Complaint, Plaintiff requested and 

received reasonable accommodation. 14 

. 29. Plaintiff further alleges in his responsive pleading that Defendants did not return 

him to his pre-leave position, in violation of the Family Medical Leave Act. The Court finds as a 

matter of law that the Family Medical Leave Act does not require an employer to return an 

employee to his or her pre-leave position. The Family Medical Leave Act states that "any eligible 

employee who takes leave ... shall be entitled, on return from such leave -- (A) to be restored by 

the employer to the position of employment held by the employee when the leave commenced; or 

(B) to be restored to an equivalent position with equivalent employment benefits, pay, and other 

terms and conditions of employment." 29 U.S.C. 2614(a)(1). The Court of Appeals for the Fourth 

Circuit has ~eld that "an employee does not have an absolute entitlement to restoration of his pre

leave position after taking FMLA leave." Csicsmann v. Sallada, Docket No. 05-2087,2006 WL 

3611729, *2 (4th Cir. Dec. 12,2006) (citing Yashenko v. Harrah's NC Casino, Co., 446 F.3d 541, 

549 (4th Cir. 2006)). 

30. Federal regulations regarding the Family Medical Leave act make it clear that "[t]he 

requirement that an employee be restored to the same or equivalent job with the same or equivalent 

pay, benefits, and terms and conditions of employment does not extend to de minimis, intangible, 

14 To the extent that Plaintiff's Amended Complaint alleges that the Assessor and Commission aided and abetted each 
other in discriminating against the Plaintiff, the Court need not reach that issue. West Virginia's Supreme Court of 
Appeals has considere-d the concept of "aiding and abetting" under the Human Rights Act, finding that the Act 
specifically lists "aiding and abetting" between the employer and other persons (read: employees) in furtherance of 
discriminatory acts. Any actionable "aiding and abetting," however, must be in furtherance of "unlawful 
discriminatory practices." See Holstein v. Norandex, 194 W. Va. 727, 732, 461 S.E.2d 473,478 (1995), finding that 
"a cause of action may be maintained by a plaintiff employee as against another employee under the West Virginia 
Human Rights Act. Further, the cause ofaction may properly be based upon an allegation that the defendant employee 
aided or abetted an employer engaging in unlawful discriminatory practices." In his initial complaint, Plaintiff had 
alleged that Defendants violated the Human Rights Act in failing to accommodate him upon his return to work. 
Defendants denied any and 'all allegations of wrongdoing and moved to dismiss Plaintiff's Human Rights Act claims 
on the basis that, by the express tenns of Plaintiff's Complaint, his employer repeatedly made reasonable 
accommodations in response to Plaintiff's requests and limitations. 
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or unmeasurable aspects of the job." 29 c.P.R. § 825.l5(f). Plaintiff makes no allegation that his 

pay was cut. Plaintiff makes no allegation that his benefits were cut. Plaintiffs only allegations 

regarding allegedly not being returned to an equivalent position are merely de minimis, intangible, 

and/or umneasurable. Plaintiff claims that he \vas no longer allowed to access a County vehicle, 

that he was not returned keys to areas that he could access before, and that he had to perform 

clerical work. CampI. 4JI1119a, 23. Plaintiff states that the "work was not always within his job 

requirement as Field Appraisal Supervisor or his specialty ofnew construction and sa1es." Compi. 

11 23. These alleged changes to Plaintiffs employment are de minimis and did not affect Plaintiffs 

pay, benefits, terms, or conditions of employment. 

31. The Governmental Tort Claims and Insurance Reform Act is not applicable to 

Plaintiff's employment-related claims. See W. Va. Code § 29-12A-18(c) ("This article does not 

apply to ... Civil actions by an employee of a political subdivision against the political subdivision 

relative to wages, hours, conditions, or other terms of his or her employment.,,).lS The Supreme 

Court ofAppeals of West Virginia has held that "[a] public executive official who is acting within 

the scope ofhis authority and is not covered by the provisions ofW. Va. Code, 29~12A-l, et seq., 

is entitled to qualified immunity from personal liability for official acts if the involved conduct did 

not violate clearly established laws of which a reasonable official would have known." Brown v. 

City a/Montgomery, 233 W. Va. 119, 128, 755 S.E.2d 653, 662 (2014)(quoting Syl., in part, State 

v. Chase Securities, Inc., 188 W. Va. 356, 424 S.E.2d 591 (1992)). Because Defendant Scott 

'5 The Tort Claims Act does not apply to causes ofaction related to employment, as is clearly stated in West Virginia 
Code §29-12A-18(c). The Tort Claims Act does apply to Plaintiffs claim for violation ofhis state constitutional right 
to run for public office. The definitions contained in the Tort Claims Act, likewise, apply to claims in which the Tort 
Claims Act is applicable. The Tort Claims Act is applicable to Plaintiffs claim for violation ofhis state constitutional 
rights, and it demonstrates that neither Defendant is a "state actor" capable ofviolating Plaintiffs constitutional rights. 
On the other hand, the Tort Claims Act does not apply to the remainder of Plaintiffs c1a.ims, which, in various ways, 
sound in employment law. 

IS 
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Lemley is not entitled to the immunities set forth in the Tort Claims Act, he is entitled to qualified 

immunity. 

32. As Wetzel County Assessor, Defendant Scott Lemley is a public executive official. 

Plaintiff alleges that Defendant Scott Lemley was acting in his official capacity as County Assessor 

and/or under color of state law. Compl. ~ 3. Thus, Defendant Scott Lemley is a public executive 

official who was acting within the scope of his authority and is not covered by the Governmental 

Tort Claims and Insurance Refonn Act. Therefore, Defendant Scott Lemley is entitled to qualified 

immunity from personal liability for official acts if the involved conduct did not violate clearly 

established laws of which a reasonable official would have known. 

33. Defendant Scott Lemley did not violate any clearly established laws of which a 

reasonable official would have known. In the case at bar, Plaintiff concedes that he requested 

FMLA leave and it was provided to him. Plaintiff further concedes that when he returned to work 

after his surgery and FMLA leave, he was released to return to full duty. Therefore, by the express 

tenns of Plaintiffs Complaint, Plaintiff requested and received reasonable accommodation. 

Additionally, while Defendants deny that Plaintiff was discharged for poor job performance, 

Plaintiffs Complaint states that poor job performance was cited as the reason for discharge. 

Because there is no prohibition on discharging employees for poor job perfonnance, Defendant 

Scott Lemley did not violate any clearly established laws of which a reasonable official would 

have known. 

34. The Supreme Court of the United States, discussing qualified immunity, has held 

that "[t]he entitlement is an immunity from suit rather than a mere defense to liability; and like an 

absolute immunity, it is effectively lost if a case is erroneously pennitted to go to trial." Mitchell 

v. Forsyth, 472 U.S. 511, 526, 105 S. Ct. 2806, 2816, 86 L. Ed. 2d 411 (1985) (emphasis in 
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original). The Supreme Court of Appeals of West Virginia. has agreed and has stated that the 

Supreme Court of tho United States has "encouraged, ifnot mandated, that claims ofimrnunities, 

where ripe for disposition, should be summarily decided before trial. Public officials and local 

government units should be entitled to qualified immunity ftom suit under § 1983, or statutory 

immunity under W. Va. Code, 29-12A-5(a), unless it is shown by specific allegations that the 
. . 

immunity does not apply." Hutchison \I. City o/Hunti'l'lgton, 198 W. Va. 139, 147-48,479 S.E.2d 

649,657-58 (1996) (citing State l'. Chase Securities, Inc. 188 W. Va. 356,424 S,B.2d 591 (1992». 

35. Under West Virginia Code § 6C-1-3(a), "[n]o employer may discharge ... an 

employee ... because the employee, acting on his own volition, or a person acting on behalf of or 

under the direction of the employee, makes a good faith report or is about to report, verbally or in 

writing. to the employer or appropriate authority an instance of wrongdoing or waste." W. Va. 

Code § 6C-1-3(@.).16 West Virginia Code § 6C-1-2(h) defines "wrongdoingn as cca violation which 

. is not ofa merely technical or minimal nature of a federal or state statute or regulation, of a political 

subdivision ordinance or regulation or ofa code ofconduct or ethics designed10pto/eet the interest 

of the public 01' the employer." W. Va. Code § 6C-1-2(h) (emphasis added). Plaintiff does not 

aUege that an act ofwhistlebfowing occuned. Plaintiff alleges that he made a good faith report of 

wrongdoing. Compl. 11 54. The wrongdoing alleged by Plaintiff was personal harassment, 

discrimination, and retaliation against Plaintiff. CompI. 155. Plaintiff does not allege that any 

supposed violation affected the Interests of the public or the employer, but rather that 

"wrongdoing" was done to Plaintiff. 

36. Under the Whistleblower Law, '''[a]ppropriate authority' means a federal, state, 

county or municipal government body, agency or organization having jurisdiction over criminal 

16 As for the timing ofwritten arguments relQtive to VVhistleblDwer Law, see, by analogy, Syl. Pt. 5, SER WdUSQU Bus. 
Ina. v. Madden, 216 W. Va. 776,613 S.E.2d 924 (2005). 
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law enforcement, regulatory violations, professional conduct or ethics, or waste; or a member, 

officer, agent, representative or supervisory employee of the body, agency or organization." W. 

Va. Code § 6C-1-2(a). Plaintiff does not allege that the Wetzel County Commission was the 

appropriate authority, nor does Plaintiff make a showing that the Wetzel County Commission has 

jurisdiction over criminal law enforcement, regulatory violations, professional conduct or ethics, 

or waste. 

37. Plaintiffs Amended Complaint raises the same causes of action against Assessor 

Scott Lemley as an individual. Because this Court finds that Plaintiff has failed to raise cognizable 

causes of action in his Complaint and Amended Complaint, the same failures extend to the claims 

raised against the Assessor in his individual capacity. 17 

WHEREFORE, for all of the reasons set forth herein, it is ORDERED, ADJUDGED and 

DECREED that the Defendants' Motion to Dismiss is GRANTED. Plaintiffs Complaint and 

Amended Complaint are DISMISSED with prejudice. 

The objections and exceptions of any aggrieved party are noted and preserved. 


The Clerk of the Court is ordered to send copies of this order to all Counsel of Record. 


"0.",-,-,,,:,, ". 
.". ",10,:" .... ,_.•• •• ' :"'--, ,; :,', 

17 The Court notes as well Defendants I position that Plaintiff failed to identify how or when the Assessor had authority 
or opportunity to act against Plaintiff in any of the instances raised in the Complaint or Amended Complaint. 
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