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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

DOCKET NO. 17-0452 
(Circuit Court of Mercer County - Civil Action No. 16-C-71-DS) 

MICHAELIN BROOKE HALL, 
Plaintiff Below, Petitioner, 

vs.) No. 17-0452 

LONA SUE HALL, ROBERT EUGENE HALL, 

LORETTA HALL, (aka LORETTA JENKINS) 

and SAMANTHA HAZELWOOD, 

Defendants Below, Respondents. 


PETITION ON APPEAL 

ASSIGNMENT OF ERROR AND QUESTION PRESENTED 

This is an appeal from an Order entered by The Honorable Judge Derek C. 

Swope, Judge of the Circuit Court of the Ninth Circuit in Mercer County, West Virginia 

dated April 13, 2017, by which he denied Petitioner's MOTION FOR SUMMARY 

JUDGMENT and granted Defendants' MOTION FOR SUMMARY JUDGMENT on the 

sole issue of whether a child can inherit from a parent whose rights to that child were 

legally terminated and who then died intestate. The issue was decided in Circuit Court 

on Summary Judgment by agreement between the parties. There were no material 

factual disputes. There was no trial and no testimony. It was and is purely a legal issue. 

The standard of review is De Novo. 
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PROCEDURAL HISTORY 


Kathy Hall French, Mother and Next Friend of Michaelin Brooke Hall, filed a 

lawsuit on February 26, 2016 in the Circuit Court of Mercer County, West Virginia 

seeking to have Michaelin Brooke Hall declared the rightful heir to the estate of her 

deceased father, Michael Eugene Hall. Mr. Hall relinquished his parental rights to 

Michaelin Brooke Hall as part of an Abuse and Neglect proceeding . He later died 

intestate. Subsequent to the original filing, Petitioner Michaelin Brooke Hall attained the 

age of majority and filed an AMENDED COMPLAINT in her own name on January 11, 

2017. On February 10, 2017 Respondents filed their ANSWER TO THE AMENDED 

COMPLAINT. The COMPLAINT and ANSWER TO THE COMPLAINT were timely 

filed and there is no question of the appropriateness of the jurisdiction and venue. 

On January 5, 2017 Petitioner filed a MOTION FOR SUMMARY JUDGMENT on 

the sale legal issue of whether a child can inherit from a deceased parent who died 

intestate and whose parental rights had been legally terminated as part of an abuse and 

neglect proceeding. 

Respondents filed a RESPONSE TO THE MOTION FOR SUMMARY 

JUDGMENT AND MOTION FOR SUMMARY JUDGMENT on March 8, 2017. Petitioner 

filed a REPLY TO DEFENDANT'S RESPONSE on March 17,2017. The parties agreed 

that there were no material factual disputes that would prevent the Court from 

considering the motions for Summary Judgment. A trial was not conducted and there 

was no testimony from witnesses. The issue was submitted to the Court on the 

pleadings and arguments of counsel alone. 
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By ORDER entered April 13, 2017, Judge Swope, denied Petitioner's MOTION 

FOR SUMMARY JUDGMENT and granted Defendants' MOTION FOR SUMMARY 

JUDGMENT, ruling that Petitioner did not have the legal right in West Virginia to inherit 

from her deceased father. 

It is from the ORDER entered by the Honorable Judge Swope on April 13, 2017 

that Petitioner prosecutes this appeal. 

STATEMENT OF THE CASE 

Petitioner is the only child of the former Kathy Hall, now Kathy Hall French, and 

Michael Eugene Hall, deceased . The said Kathy Hall French and Michael Eugene Hall 

were divorced by Order of the Family Court of Mercer County, West Virginia entered on 

July 18, 2008 . The divorce came about as a result of a Child Protective Services 

investigation and an abuse and neglect proceeding in the Circuit Court of Mercer 

County, West Virginia, wherein the said lVIichael Eugene Hall was alleged to have 

abused the Petitioner. As part of the abuse and neglect proceeding, Mr. Hall agreed to 

relinquish his parental rights to Michaelin Brooke Hall pursuant to §49-6-5(a) of the 

West Virginia Child Welfare Act. His parental rights were terminated by Order entered in 

the Circuit Court of Mercer County, West Virginia dated April 7, 2008. Mr. Hall was 

sentenced to the West Virginia penitentiary for a period of multiple years. Prior to the 

beginning of his period of incarceration Mr. Hall passed away. Mr. Hall never remarried 

and, at the time of his death, Petitioner was his only child. At the time of his death Mr. 

Hall possessed real estate, a doublewide mobile home, a vehicle and other personal 

property. Mr. Hall was survived by his parents, Respondents Robert E. Hall and Lona 
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Sue Hall and by his sister, Respondent Loretta Hall, and her daughter Samantha 

Hazelwood. Should Michaelin Brooke Hall not be allowed to inherit from her father, then 

Robert E. Hall and Lona Sue Hall would be Michael Eugene Hall's sole heirs. Loretta 

Hall and Samantha Hazelwood were included in the original suit only because it was 

believed they may have possession of some of the Estate assets. 

SUMMARY OF ARGUMENT 

DESCENT AND DISTRIBUTION 

There is no statutory or case law in West Virginia dealing specifically with rights 

of an innocent child to inherit from a parent whose parental rights have been legally 

terminated or relinquished and who then died intestate. Since Michael Eugene Hall died 

without a Will, the disposition of his estate would be controlled by Chapter 42, Article 1, 

Section 3(a), entitled "Share of Heirs Other Than Spouse." §42-1-3(a) says, in pertinent 

part, "Any part of the intestate estate not passing to the decedent's surviving spouse 

under Section 3 of this article or, the entire intestate estate if there is no surviving 

spouse, passes in the following order to the individuals designated below who survived 

the decedent: 

(a) To the decedent's descendants by representation;(or) 

(b) If there is no surviving descendant, to the decedent's parents equally if 

both survive, or to the surviving parent. .. " 

In our case Michael Eugene Hall left behind only one descendant, that being 

Petitioner Michaelin Brooke Hall. 

Both Respondents in their RESPONSE TO MOTION FOR SUMMARY 

JUDGMENT AND MOTION FOR SUMMARY JUDGMENT, and Judge Swope in his 
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ORDER granting Defendant's MOTION FOR SUMMARY JUDGMENT, agreed that 

West Virginia has not articulated intestacy rights with regard to termination of parental 

rights. Respondents argue that other states surrounding West Virginia have specifically 

addressed the issue statutorily. Respondents cited Virginia Code, §64.2-102, stating 

that "Unless otherwise specifically provided therein, an order terminating residual 

parental rights under Section 16.1-283 terminates the rights of the parent to take from or 

through the child in question but the order does not otherwise affect the rights of the 

child. or the child's kindred. or the parent's kindred to take from or through the parent or 

the rights of the parent's kindred to take from or through the child ." (Emphasis added) 

Obviously, in Virginia, the abusive parent cannot inherit from the child, however, the 

abused child does not lose its right to his or her inheritance from the abusive parent. 

Judge Swope in his ORDER granting summary judgment in favor of 

Respondents cited statutes from the States of Virginia, Kentucky, Tennessee, North 

Carolina and Ohio. Each of those states have all addressed the issue and have each 

specifically preserved the innocent child's right to inherit from the parent whose parental 

rights were terminated. Those statutes basically say that the parent's rights were 

terminated. not the child's rights. An abused child is an innocent party and there would 

be no reason to deny a child assets that child would otherwise have inherited from its 

parent. 

Respondents argue that since all of the states surrounding West Virginia have 

enacted statutes that specifically preserve the child's right to inherit from the parent and 

that West Virginia is silent on the issue, the Court must interpret the silence on the part 

of West Virginia's Legislature as an indication that our State takes a different position 
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from the surrounding states and does not allow the child to inherit. They argue that if the 

West Virginia Legislature wanted the child to inherit, it would have enacted legislation 

specifically doing so. 

Petitioner asserts that the surrounding states may have found it necessary to 

enact the said statutes in order to correct the frequent misinterpretation and 

misapplication of the statutes in those states that provide for termination of parental 

rights. It may well be that innocent children in those states were also falling victim to 

courts making the termination of rights bilateral, instead of terminating the rights of the 

parent only. It has been the common practice in West Virginia for the courts to interpret 

§49-6-5(a)(6) as a two-way or bilateral termination that terminates the child's rights as 

well as the parents. However, the plain language of the statute does not say that. 

The fact West Virginia's Descent and Distribution statute and the Child Welfare 

Act make no specific reference the factual situation could also be interpreted to mean 

that the Legislature intended the child of such parent to be treated the same as children 

of other parents. §42-1-3(a) simply says that .ill! descendants of the decedent shall 

inherit. (Emphasis added) That would bring West Virginia in line with all of the 

surrounding states. The plain language of the Descent and Distribution statute needs no 

interpretation. The Legislature's silence on the issue could also mean simply that our 

Legislature hasn't addressed the issue. Also, it should be a matter of Public Policy that 

an innocent child should not be denied its inheritance because a parent abused the 

child during life. 

In their MOTION FOR SUMMARY JUDGMENT Respondents stated that the 

situation of a child attempting to inherit from a parent whose rights have been 
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terminated is closely akin to adoption, wherein the child's right to inherit from a natural 

parent is terminated upon adoption. Petitioner asserts that the adoption analogy is 

totally inappropriate because in an adoption there is a new parent taking the place of 

the biological parent from whom the child may now seek support and inheritance. In the 

present situation, the child has no other parent to look to for support or inheritance than 

the parent whose rights were terminated. 

CHILD WELFARE ACT 

Perhaps it is best to revisit the CHILD WELFARE ACT under which Michael 

Eugene Hall relinquished his parental right for guidance as to the Legislature's intent. 

Mr. Hall lost his rights as part of the abuse and neglect proceedings under 

Chapter 49, Article 6, §5(a)6, which states in pertinent part, "Upon a finding that there is 

no reasonable likelihood that the conditions of neglect or abuse can be substantially 

corrected in the near future and, when necessary for the welfare of the child, terminate 

the parental, custodian and guardianship rights and responsibilities of the abusing 

parent and commit the child to the permanent sole custody of the non-abusing parent, if 

there be one or .... " (Emphasis added) The statute specifically states that it is the 

"parental, custodian and guardianship rights of the abusing parent" that are terminated. 

It does not purport to terminate the rights of the child. In fact, the duty of child support 

continues after the termination of parental rights . This Court has protected the child's 

rights on the issue of support. The child is the innocent victim of abuse and should not 

be subject to the additional punishment of losing a source of support from the parent 

who rights have been terminated. If anything, the abusing parent owes a greater duty of 
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support. Petitioner argues that the right to child support is analogous to the right to 

inherit. 

The leading case on the issue of the duty of a terminated parent toward the 

abused child is In Re: RYAN B. In re Cait/yn M., Carson M., and Steven M., 686 S.E.2nd 

601, 224 West Virginia 461 (West Virginia 2009). The Supreme Court discussed at 

length whether the language contained in §49-6-5(a)(6) prevented a child whose 

parenting rights had been relinquished or terminated from seeking child support from 

the said parent. The Court indicated that it was necessary to consider the entire 

language and purpose of Chapter 49, the Child Welfare Act, to determine the purpose 

of the Child Welfare Act and the actual intent of the Legislature. The Court stated, at 

page 606, "The plain language of the child welfare statute makes it clear that the 

Legislature's main goal is to assure the best interest of the child and recognize the 

child's fundamental rights ." The Statute at issue herein, W. Va. Code § 49-6-5(a)(6) 

[2006] states that a court may terminate parental rights and responsibilities "when 

necessary for the welfare of the child". (Emphasis added) This phrase makes it clear 

that this Statute is intended to serve the overall goal of the Child Welfare Statute. 

The Court stressed at page 607, " ... that the best interest of the child is the polar star by 

which all matters affecting children must be guided." And "Allowing a parent to 

voluntarily relinquish his/her parental rights to avoid this right that belongs to the child 

goes against the overall goal of the child welfare statutory scheme and is in opposition 

to our well established case law." In Ryan B., supra , the Court clearly established that 

the purpose of the abuse and neglect proceeding is to protect the child and shield the 

innocent child from further abuse by the parent and not to further punish the innocent 
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child by stripping the child of its right to support from the parent. Again, the parent's 

rights were terminated, not the child's rights. That is apparently the rationale that has 

been applied in the surrounding states, as stated above. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioner requests the right to make oral argument under Rule 20 of the West 

Virginia Rules of Appellate Procedure because this is a case of first impression in the 

State of West Virginia. 

Oral argument should not take more than the minimum amount of time permitted 

under the Rule 20(e). 

CONCLUSION 

Petitioner asserts that she is entitled to inherit from her deceased father as his 

sale descendant on the following basis: 

1. That the decedent, Michael Eugene Hall, died intestate in Mercer County, 

West Virginia after having his parental rights legally terminated by the Circuit Court of 

Mercer County, West Virginia; 

2. That the plain language of W.va. Code §49-6-5(a)(6), allows the Court to 

terminate an abusing parent's parental, custodial and guardianship rights and 

responsibilities toward the abused child. However, that statute does not terminate the 

child's rights to look to the abusing parent for support and inheritance; 
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3. That the law of intestate succession expressed in §42-1-3(a) of the W. Va. 

Code unequivocally states, in pertinent part, that when a decedent leaves no surviving 

spouse, "The entire intestate estate ... passes in the following order: 

[a] To the decedent's descendants by representation; 

[b] If there is no surviving descendant, to the decedent's parents, 

equally if both survive, or to the surviving parent. .. "; 

4. That the surrounding states of Virginia, North Carolina, Tennessee, 

Kentucky and Ohio have all specifically enacted legislation to preserve the rights of a 

child to inherit from an abusive parent whose rights have been legally terminated. It is 

time for this Court to enter a ruling to prevent further misapplication of §49-5-6(a)(6) in 

such manner that victimizes innocent children; and 

5. That Public Policy in the State of West Virginia should require that the 

child of an abusive parent whose parental rights have been terminated should not lose 

its right to inherit from the abusing parent who dies intestate. 

RELIEF PRAYEO FOR 

For all reasons stated above Petitioner prays that this Court overturn the 

Order of the Circuit Court of Mercer County West Virginia entered on April 13, 2017 

and rule that Petitioner and others similarly situated do not lose the right to inherit from 

their parent whose rights have been terminated under §49-6-5(a)(6) and that they may 

inherit from the intestate estate per §42-1-3(a). Petitioner further prays that this matter 

be remanded to the Circuit Court of Mercer County with directions to enter an Order 

consistent with this Court's ruling and all other relief that this Court deem appropriate. 
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Respectfully submitted, 

Michaelin Brooke Hall , Petitioner 
By Counsel 

By:
W~I~LL~17A~M~H~.~S~A~N~D~E~R~,~I~,==~~~ 
Counsel for Petitioner Mic 
320 Courthouse Roa 
Princeton, WV 24740 
Telephone: (304) 425-8125 
WV State Bar 1.0. No. 3247 
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CERTIFICATE OF SERVICE 


I, William H. Sanders, III, do hereby certify that I have on this the II~ay of 

August, 2017, serve a true copy of the foregoing PETITION ON APPEAL upon the 

following Counsel: 

Paul R. Cassell, Esq. 

Cassell & Crew, P.C. 

340 W. Monroe Street 

Wytehville, VA 24382 


by placing a true and correct copy thereof in the United States Mail addressed as shown 

above and mailed to the address shown above, the last known address of said attorney 

known to me. 

WILLIAM H. SAND 

15 



