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) 
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CIVIL ACTION NO.: 16-C-71-DS 

LONA SUE HALL; ROBERT EUGENE ) 
HALL; LORETTA HALL (aka LORETTA ) 
JENKINS); and SAMANTHA ) 
HAZELWOOD, ) 

) 
Defendants. ) 
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/ 7-0~52-
NOTED CIVIL DOCKETCOpy APR 1 3 2017 

INl.tlULIE BALLIN THE CIRCUIT COURT OF MERCER COUNTY, WEST VI 'C~ CIRCUIT COURT 
, RCER COUNTY 

ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY JUDGMENT 

On April 3, 2017, came the Plaintiff, I Michaelin Brooke Hall , by counsel, William H. 

Sanders, III, Esq., and Lona Sue Hall, Defendant, by counsel, Paul R. C3.$sell , Esq., in person, for a 

hearing on the Parties' Cross-Motions for Summary Judgment pursuant to Rule 56 of the West 

Virginia Rules of Civil Procedure with regard to Plaintiffs claim that Michaelin Brooke Hall has 

the right to inherit the estate of Michael Eugene Hall. The Court having considered the argument 

of counsel and reviewed the pleadings filed herein, along with the accompanying documents, 

FINDS that there are no factual issues in dispute that are material to the determination of whether 

Michaelin Brooke Hall has the right to inherit the estate of Michael Eugene Hall. Furthermore, the 

Court FINDS that , as a matter of law, Michaelin Brooke Hall does not have the right to inherit the 

estate of Michael Eugene Hall. Accordingly, Plaintiffs Motion for Summary Judgement is 

DENIED and Defendants' Motion for Summary Judgment is GRANTED. 

The original complaint, filed February 26, 2016, was filed by Kathy Hall French, motber and next friend of 
Michaelin Brooke Hajl, while Michaelin Brooke Hall was an infant; Kathy French Hall was the named plaintiff. 
With the filing of the amended complaint on January 11 , 2017, the named Plaintiff was amended to Michaelin 
Brooke Hall , as she had reached the age of majority. 
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V' 

1. LEGAL STANDARD - SUMMARY JUDGMENT 


The Court recognizes that "[s]ununary judgment is appropriate where the record taken as 

a whole could not lead a rational trier of fact to find for the norunoving party, such as where the 

nonmoving party has failed to make a sufficient showing on an essential element of the case that 

it has the burden to prove." Syl. Pt. 4, Painter v. Peavy, 192 W. Va. 189,451 S.E.2d 755 (1994). 

In Williams v. Precision Coil, Inc ., the Court acknowledged that "[w]hen a motion for summary 

judgment is mature for consideration and properly is documented \\~th such clarity as to leave no 

room for controversy, the non-moving party must take the initiative and by affirmative evidence 

demonstrate that a genuine issue of fact exists." Williams v. Precision Coil, Inc ., 194 W. Va. 52, 

58,459 S.E.2d 329, 335 (1995). Continuing, the Williams court stated "to be clear, there is no 

need for a circuit court to wait until after evidence has been received at trial when the standard 

we articulated in Painter has been met and sununary judgment is warranted." Id. (citing Painter, 

192 W. Va. 189,451 S.E.2d 755). 

Further, the Court has held recently that the burdens of proof in attempting to meet this 

test are allocated between the moving party and opposing party, respectively, as follows: 

A. Burden of the Moving Party 

A party who moves for summary judgment has the burden of showing that there is no 

genuine issue of fact and any doubt as to the existence of such issue is resolved against the 

movant for such summary judgment. Smith v. Sears, Roebuck & Co, 191 W.Va. 563,447 S.E.2d 

255 (1994). Although, on a motion for summary judgment, an adverse party may not rest upon 

the mere allegations or denials of his pleadings, the moving party still \\~ll not be entitled to 

summary judgment unless the record demonstrates he has met his initial burden of establishing 
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that there is no genuine issue as to any material fact. Ramev v. Ramey, 183 W.Va. 230, 393 

S.E.2d 230 (1990). 

B. Burden of the Opposing Party 

When the moving party presents depositions, interrogatories or affidavits or otherwise 

indicates there is no genuine issue as to any material fact, the resisting party to avoid sununary 

judgment must present some evidence that material facts are in dispute. Williams v. Precision Coil, 

Inc., 194 W. Va. 52, 60,459 S.E. 2d 329, 337 (1995). The nonmoving party may do so by offering 

more than a "scintilla of evidence" sufficient for a reasonable jury to find in a non-moving party's 

favor. Painter, 192 W. Va. at 192, 451 S.E. 2d at 758 . 

The Supreme Court has more recently, however, provided another facet for the Court to 

consider in Fayette Cnty. Nat'l. Bank v. Gary C. Lilly, et 01., 199 W. Va. 349, 484 S.E.2d 232 

(1997). In the Lilly case, the Court held that a motion for swnmary judgment should be granted 

only when it is clear that there is no genuine issue of fact to be tried and inquiry concerning the 

facts is not desirable to clarify the application of the law. Syl. Pt. 1, Lilly, 199 W. Va. at 350, 484 

S.E.2d at 233 (citing Syl. Pt 3, Aetna Casualty & Surety Co. v. Federal Ins. Co. ofN. Y, 148 W. 

Va. 160, 133 S.E.2d 770 (1963)). Because a particular cause of action is comprised of elements 

which may typically raise factual issues for jury determination is no basis for immunization from 

surrunary judgment. Syl. Pt. 1, Jividen v. Law, 194 W. Va. 705, 707,461 S.E.2d 451 , 453 (1995). 

The nonmoving party must still carry the burden of demonstrating "that a legitimate jury question, i.e.: 

a genuine issue ofmaterial fact, is present." Id. 

Simply stated, for purposes of Rule 56(c), a "genuine issue" of fact is merely "one half of a 

trialworthy issue." Syl. Pt. 5: JiViden, 194 W. Va. at 707, 461 S.E.2d at 453. A genuine issue of 

material fact only arises where "there is sufficient evidence favoring the nonmoving party for a 
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reasonable jury to return a verdict for that party." Id. (emphasis added). The norunoving party is 

required to point to one or more material facts which lie in dispute, which comprise the opposing 

half of a trialworthy issue, and which has the "capacity to sway the outcome of the litigation under 

the applicable law." Id. 

II. BACKGROUND 

A. Procedural 

Plaintiff Kathy Hall French, as mother and next friend of Michaelin Brooke Hall, filed 

this action in the Circuit Court of the Ninth Judicial Circuit and for Mercer County, West 

Virgirua on February 26, 2016, alleging that Michaelin Brooke Hall is the rightful heir to the 

estate of the decedent, Michaelin Brooke Hall's biological father, Michael Eugene Hall. On 

April 20, 2016, Defendant Robert Eugene Hall, pro se, filed a handwritten answer to Plaintiff's 

complaint. Defendant Samantha Hazelwood, pro se, also filed a handwritten answer to 

Plaintiff's complaint on April 20,20]6. On JUly 1,2016, Defendant Loretta Hall (aka Loretta 

Jenkins), pro se, filed a handwritten answer to Plaintiff's complaint. None of the Defendants' 

answers directly addressed the primary issue as to whether Michaelin Brooke Hall could inherit 

through her biological father upon his death, although Robert Eugene Hall's answer seemed to 

indicate that because the decedent's parental rights had been terminated, the decedent's daughter 

could no longer inherit through him. Lona Sue Hall did not file an answer to the Plaintiff s 

complaint. 

Plaintiff filed a Motion for Summary Judgment along with a Brief in Support of their 

Motion for Summary Judgment on January 5, 2017, asserting that Defendants had presented no 

genuine issue(s) of material fact, and more specifically asserted that the issue of the right to 

inherit via intestate succession is purely a question of law, based upon West Virginia statutory 
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and case law. On January 11, 2017, Plaintiff filed an amended complaint, removmg Kathy 

French Hall as Plaintiff and naming Michaelin Brooke Hall as Plaintiff, because Michaelin 

Brooke Hall had since reached the age of majority. On February 10,2017, all Defendants Lona 

Sue Hall and Robert Eugene Hall filed their Answer to Amended Complaint, by counsel, Paul R. 

Cassell: Esq. 

Defendants timely filed a Response to Plaintiff's Motion for Sununary Judgment as well 

as their own Motion for Sununary Judgment on March 8, 2017, asserting that, like the Plaintiff, 

there is no dispute as to the material facts of this matter, but arguing instead that, as a matter of 

law: Michaelin Brooke Hall cannot recover through the decedent's estate via intestate 

succession. On March 16, 2017, Plaintiff filed her Reply to Defendants' Response to Motion for 

Sununal)' Judgment and to Defendants' Motion for Summary Judgment, asserting that a best

interests-of-the-child approach is more applicable to this case and that, despite the lack of 

authority on the issue, public policy dictates that a surviving descendant of decedent parent 

whose rights had been tenllinated inherit through that parent. The Court heard arguments on 

April 3,2017 by counsel concerning both the Plaintiff's Motion for Summary Judgment and the 

Defendants' Motion for Summary Judgment, at which time this Court took the matter under 

advisement. 

B. Factual 

The following facts gave rise to this case and are not disputed by the Parties. Decedent 

Michael Eugene Hall was the fonner husband of Kathy Hall French with whom he had one child, 

Michaelin Brooke Hall. West Virginia Child Protective Services ("CPS") accused the decedent 

of the abuse and neglect of Michaelin Brooke Hall; subsequently, and upon the decedent's 

voluntal)' and knowing request, the decedent's parental rights were tenninated by the Circuit 

5 




., 

Court of Mercer County by Order entered April 7, 2008. The CPS investigation of the decedent 

led to his divorce from Kathy Hall French, by Order of the Family Court of Mercer COW1ty, 

West Virgirua, entered July 18, 2008. The decedent never remarried after he was divorced from 

Kathy Hall French. As a further result of the CPS investigation, the decedent was indicted on 

June 9, 2009 for the sexual abuse of Michaelin Brooke Hall. Prior to the culmination of criminal 

proceedings in the matter, the decedent passed away on April 3, 201 J. At the time of his death, 

the decedent had no will. 

III. ANALYSIS 

In West Virginia, there is no statutory or case law directly on point regarding intestate 

succession or inheritance rights of a child whose decedent biological parent's parental rights 

have been terminated as to that child. The Court will discuss below relevant statutory and case 

law of West Virginia, as well as that of other jurisdictions, which lend context to the Court's 

decision herein. 

A. Applicable and Relevant West Virginia Code Sections and Case Law 

1. 	 Intestate Succession 

West Virginia Code Section 42-1-3a, "Share of heirs other than surviving spouse," details 

the succession of intestacy rights among a decedent's kindred. In pertinent part, the statute states 

that when a decedent leaves no surviving spouse, "the entire intestate estate ... passes in the 

following order: 

(a) To the decedent's descendants by representation; [or] 

(b) 	If there is no surviving descendant, to the decedent's parents equally if both survive, 

or to the surviving parent . ... " 
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W.Va. Code § 42-1-3a. 

2. Termination of Parental Rights 

West Virginia Code Section 49-4-604(b)(6), allows the Court: "[u]pon a finding that 

there is no reasonable likelihood that the conditions of neglect or abuse can be substantially 

corrected ... [to] terminate the parental, custodial and guardianshi p rights and responsibilities of 

the abusing parent ...." W. Va. Code § 49-4-604(b)(6). 

3. Effects of Adoption on Intestacy 

West Virginia Code Section 48-22-703, "Effect of [adoption] order as to relations of 

parents and child and as to rights of inheritance; intestacy of adopted child:" provides that, after 

the entry of an order of adoption, "[a legally adopted] child shall not inherit from any person 

entitled to parental rights prior to the adoption nor their lineal or collateral kindred." W .Va Code 

§ 48-22-703(b). 

4. West Virginia Case Law - Parental Rights Termination and Child Support 

West Virginia Code section 49-4-604(b)(6) states, in pertinent part, that when a parent's 

rights are terminated, or that parent has voluntarily relinquished his or her rights, the action is 

intended to "terminate the parental, custodial and guardiansillp rights and responsibilities of the 

abusing parent . ..." W.Va. Code § 49-4-604(b)(6) (emphasis added). 

In In re Ryan B., the Court consolidated and reviewed appeals arising from litigation 

dealing with W.Va. Code Section 49-6-5(a)(6) and its effect on child support obligations. In re 

RYAN B. In re Caitlyn M, Carson M .. and Steven M., 224 W.Va. 461,686 S.E.2d 601 (2009). 

One appellant sought relief from a circuit court order relieving the child support obligations of a 

biological father who had voluntarily relinquished his parental rights and responsibilities, willIe 
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the other appellant sought relief from a circuit court order upholding his obligation to pay child 

support under similar factual circumstances. Id., 224 W.Va. at 463, 686 S.E.2d at 603 . The 

Court held that the termination of parental rights "was not intended to relieve parents ... from 

providing their child(ren) with child support." Id. 

In deciding In re Ryan B., The Court indicated that it was necessary to consider the entire 

language and purpose of Chapter 49, the West Virginia Child Welfare Act (the "Act"), to 

determine the purpose of the Act and the actual intent of the Legislature . In doing so, the Court 

stated, "we observe that the express purpose of the Child Welfare Statute, W.Va. Code § 49-1-1, 

et seq., is to '[a]ssure each child care, safety and guidance ... (and) [r]ecognize the fundamental 

rights of children and parents .' W.Va. Code § 49-1-1 (a)(1 )-(4). The plain language of the child 

welfare statute makes it clear that the Legislature ' s main goal is to assure the best interest of the 

child and recognize the child's fundamental rights." In re Ryan B., 224 W.Va. at 466, 686 

S.E.2d at 606 (emphasis added). The Court went on to state that "[h]ad the Legislature intended 

to eliminate the long standing requirement that a parent, even one who voluntarily relinquishes 

hislher parental rights, provide financial support to hislher child, we believe it would have done 

so explicitly and clearly . ..." rd. (emphasis added). 

B. Other Jurisdictions 

Whereas West Virginia's legislature has not "explicitly and clearly" articulated intestacy 

rights with regard to termination of parental rights, it is evident that many states who choose to 

preserve intestacy rights in such situations do so through explicit and clear guidance regarding 

the rights of a child to inherit from or through his or her parent whose rights as to that child have 

been tenninated. 
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1. Virginia 

Virginia's code specifically provides for the reservation of the right to inherit In 

situations where parental rights have been terminated : 

Unless otherwise specifically provided therein, an order tenninating residual 
parental rights under § 16.1-283 tenninates the rights of the parent to take from or 
through the child in question but the order does not otherwise affect the rights 
of the child, the child's kindred, or the parent's kindred to take from or 
through the parent or the rights of the parent's kindred to take from or through 
the child. 

Va. Code. Ann. § 64.2-102 (emphasis added). 

2. Kentucky 

Like Virginia, Kentucky's general assembly has explicitly stated the continuing ability of 

a child to inherit from the parent whose parental rights as to that child have been tenninated: 

Following the entry of an order voluntarily terminating parental rights in a child, 
the child shall retain the right to inherit from his parent under the laws of 

descent and distribution until the child is adopted. 


Ky . Rev. Stat. Ann. § 625.044 (emphasis added). 


3. Tennessee 

Tennessee has codified its ruJe allowing a child the continuing ability to inherit from a 

parent whose rights have been tenninated: 

[A] child who is the subject of the order for termination shall be entitled to 
inherit from a parent whose rights are terminated until the final order of 
adoption is entered. 

Tenn. Code Ann. § 36-1-1 13(k)(2) (emphasis added). 

4. North Carolina 

Likewise, North Carolina has clearly articulated that , even though all other rights and 

responsibilities of the parent to the child are terminated, termination of parental rights does not 

preclude the child from inheriting from the parent: 
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An order terminating the parental rights completely and permanently terminates 
all rights and obligations of the parent to the juvenile and of the juvenile to the 
parent arising from the parental relationship, except that the juvenile's right of 
inheritance from the juvenile's parent shall not terminate until a final order of 
adoption is issued. 

N.C. Gen. Stat. Ann. § 7B-11 12 (emphasis added). 

5. Ohio 

While the Oillo legislature has not specifically addressed a child's ability to inherit from 

or through a parent whose rights have been terminated, Oillo's courts have ruled on the issue: 

[T]he termination of parental rights does not divest the children of rights to 
inheritance from their [biological parent] until such time as the children have 
been legally adopted. 

P1edgure v. Goutras, 2000 WL 492578, at *2 (Ohio Ct. App . Apr. 3, 2000) 
(emphasis added). 

C. The Parties' Positions 

As the Parties concur, the facts of the case are not in dispute. Michaelin Brooke Hall was 

the only child of the decedent, Michael Eugene Hall , at the time of his death. PJ.'s Mot. Summ. 

J., 1. There was no surviving spouse of the decedent upon his death. ld . The decedent died 

intestate. ld. The decedent's parental rights as to Michaelin Brooke Hall had been terminated by 

court order. rd. at 2. 

The Plaintiffs motion largely focuses on West Virginia's longstanding jurisprudence 

wh.ich does not relieve a parent whose parental rights have been terminated of their obligation to 

continue to support the ch.ild[ren] who are the subject of the termination order. PI.' s Bf. Supp. of 

PI. 's Mot. Surnm. 1., 4-6. The Plaintiff argues that the continuation of ch.ild support post

termination is analogous to survival of the right of the child to inherit from the parent post

termination. rd . at 6-7 . 
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In response to the Plaintiffs arguments, the Defendants acknowledge West Virginia 's 

case law concerning child support in the context of termination of parental rights . Defts.' Resp. 

Mot. Summ. 1. and Mot. Sumrn. 1., 2. Defendants argue that West Virginia's statute concerning 

termination of parental rights unambiguously intends to end the parent/child relationship, and 

thus negates the ability of the cruld to inherit from the parent. ld . at 1. Defendants assert that, 

had West Virginia intended to preserve a child's right to inherit from his or her parent whose 

parental rights had been terminated, the legislature would have done so explicitly and clearly. Id. 

at 2. 

While Plaintiff argues that the termination of parental rights on inheritance rights is more 

akin to its impact on cruld support obligations, the Defendants analogize the effects of parental 

rights termination to those of adoption. Supra., Defts.' Resp. Mot. Summ. J. and Mot. Sumrn. 1. , 

2-3. West Virginia's adoption statute severs the parental bond and removes the right of the child 

to inherit from his or her biological parent - "[An adopted] child shall not inherit from any 

person entitled to parental rights prior to the adoption." W.Va. Code § 48-22-703(b). 

D. Conclusions of Law 

This case presents dueling questions related to the public policy of West Virginia. The 

Plaintiff likens the ability of a cruld to inherit from his or her parent whose parental rights have 

been terminated to the obligation of such a parent to continue to support the child financially 

following termination of rights. This continuing obligation is deeply rooted in West Virginia'S 

public policy. Indeed, in West Virginia Code Section 49-1-105, which states the purpose of 

West Virginia'S Child Welfare Act, the legislature states, along with other principles, that West 

Virginia ' s "child welfare and juvenile justice system shall ... [p]rotect the welfare of the 

genera) public." W. Va. Code § 49-1-105(b)(12) (emphasis added). The West Virginia 
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Supreme Court of Appeals, in Carter v. Carter, has held that "[a] fundamental concept in the 

public policy of this State is that the best interest and welfare of the children are paramount 

when deciding matters of visitation, child support and child custody." Carter v. Carter, 198 W. 

Va. 171, 176,479 S.E.2d 681, 686 (1996) (emphasis added). The State makes clear that the 

obligation of a parent to support his or her children shall not become a burden to the people of 

West Virginia, regardless of the legal status of the parent-child relationship. 

On the other hand, Defendants assert that the tennination of parental rights functions to 

sever the parent/child relationship as does adoption, which prevents a legally adopted child from 

inheriting from his or her biological parent. W.Va. Code § 48-22-703(b). The Plaintiff counters 

by arguing that an adopted child is expected to benefit fmancially from the care of his or her 

adoptive parents, regarding financial support during the adoptive parents' lives as well as the 

right to inherit from the adoptive parents, such that continuing support of his or her biological 

parent(s) is no longer necessary, but that where parental rights have been tenninated, the child 

remains reliant on his or her biological parent(s) for financial support in the absence of other 

providers of such support, and should thus be allowed to inherit via intestate succession from the 

parent(s) whose parental rights have been terminated. 

The public policy supporting intestate succession serves to distribute a decedent's estate 

in the absence of a will by presuming the decedent's intent that he or she would prefer their 

estate be distribut~d to their closest relatives. The West Virginia Supreme Court of Appeals has 

explained that the State's "laws concerning intestate succession are designed to effect the orderly 

distribution of property for decedents who lacked either the foresight or the diligence to make 

wills." King v. Riffee, 172 W. Va. 586, 589,309 S.E.2d 85, 87-88 (1983). The Court instructs 

that the purpose of West Virginia's intestate succession statutes is to provide a distribution of a 
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decedent's estate that most closely aligns with what the decedent would have chosen had they 

made a will. Id. Of particular note, the Court stated, "[s ]pouses and chjJdren enjoy a favored 

position under the laws of intestate succession because, on statistical average, they are the natural 

objects of most peoples' bounty." Id. 

Michael Eugene Hall, the decedent, died intestate after his parental rights as to Michaelin 

Brooke Hall were tenninated. In the absence of a will, West Virginia's intestate succession laws 

preswne Mr. Hall's estate would be distributed to those persons decedent would have chosen had 

he had the foresight or diligence to make a will. Although a child enjoys a favored position as a 

natural object of a parent's bounty: here the decedent agreed to a court order which tenninated 

his parental rights as to his only child. 

In West Virginia, there is no statutory interplay between the law governing intestate 

succession and tennination of parental rights. Nowhere in the statutes concerning either intestate 

succession or the tennination of parental rights does this Court find the intent by ihe legislature 

to allow a child to inherit via intestate succession from the parent(s) whose parental rights have 

been tenninated as to that child. Where state legislatures have desired to provide for the 

continuing ability of a child such as the Plaintiff herein to inherit from a parent whose parental 

rights have been tenninated, they have done so clearly and explicitly. In contrast, West 

Virginia's legislature has enacted no law which provides guidance to this Court to award or deny 

such relief as the Plaintiff requests herein. 

"It is emphatically the province and duty of the judicial department to say what the law 

is." Marbury v. Madison, 5 U.S. 137, 177,2 L. Ed. 60 (1803). Although it may seem unjust or 

unfair in light of the circumstances of the juvenile abuse and criminal cases which are associated 

with this civil case, when interpreting the applicable sections of the West Virginia Code, this 
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Court finds no legislative intent, express or implied, which would indicate that the legislature 

intended inheritance by the child from her parent in such as situation as is before tills Court.2 

RULING 

The Court has carefully considered the Pleadings, Motions, Responses, associated 

Exhibits thereto, the underlying record in this matter, and is otherwise fully advised in the 

premises. Upon such careful review and for the reasons stated more fully above, this Court 

FINDS that Plaintiff's Motion for Summary Judgement is DENIED and that Defendants' 

Motion for Summary Judgment is GRANTED. 

It is so ORDERED. 

The Circuit Clerk is Ordered to DISMISS this action from the docket of the Court. 

The Circuit Clerk is further Ordered to provide a copy of this Order to William H. 

Sanders, III, Esq ., Sanders, Austin & Flanigan, 320 Courthouse Road, Princeton, WV 24740, 

Counsel for Plaintiff; and to Paul R. Cassell , Esq. , Cassell & Crewe, P.c., Barristers Building, 

340 West Monroe Street, Wytheville, VA 24382 , Counsel for Defendants . 

;t---
ENTERED tills ~ day of ~ ,2017. 

~E~'JLu 
Judge, Ninth Judicial Circuit 
Mercer County Circuit Court 

2 The records of the companion juvenile abuse and criminal cases referenced herein are replete with evidence of the 
abuse the Plaintiff suffered while in the care of the decedent. As much as this Court would prefer to find for the 
Plaintiff and grant her Mot ion for Summary Judgment, it simply has no authority under the laws of West Virginia to 
do so. 
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