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INTRODUCTION 

This appeal turns on two overarching questions: 

First, did the Tax Commissioner ("Commissioner") abuse his discretion in automatically 

applying the percentage penalty of 0% to 500% of the cigarettes' retail value at the maximum 

500% under W. Va. Code § 16-9D-8(a)7 The Commissioner argues that: he has discretion in 

penalizing distributors who sell cigarettes not on the West Virginia Directory of Cigarette Brands 

Approved for Stamping and Sale ("List"), and he did not act arbitrarily because there are multiple 

penalties and Ashland Specialty, Inc. ("Ashland Specialty") was twice previously penalized. But, 

the record shows that he automatically assesses this same penalty at the 500% rate in every instance 

and automatically assessed it against Ashland Specialty; he considered no factors, either mitigating 

or aggravating, nor did he consider any other penalty. His failure to exercise discretion is a per se 

abuse of discretion. 

Second, when all aggravating and mitigating facts are considered, was this penalty assessed 

against Ashland Specialty unconstitutionally excessive and disproportionate to the offense in 

violation of the United States and West Virginia Constitutions under United States v. Bajakajian, 

524 U.S. 321 (1998)7 The Commissioner argues that because there were two other "more 

stringent" penalties, the penalty must not be excessive or disproportionate. But, the penalty 

assessed equates to forfeiting the cigarettes five times and is roughly thirty-five times the escrow 

on the involved cigarettes. Given the mitigating circumstances present (including that the sales 

were inadvertently made, that Ashland Specialty reported and halted them itself, etc.) and in the 

absence ofany proof in the record ofany harm done, the penalty assessed here is unconstitutionally 

excessive and disproportionate. 

The answers to these questions require this penalty to be significantly reduced to 0% or to 

no more than a constitutional amount, e.g., one-times the escrow, $4,610.27 (:::::15%). 
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COUNTERSTATEMENT OF THE FACTS 


The Commissioner urges this Court to focus on only two facts - "that Ashland Specialty 

admittedly sold cigarettes in West Virginia that did not appear on the List" [R. Br.! at 1] and that 

it was assessed this same penalty twice previously [R. Br. at 11] - and to ignore mitigating facts, 

but these are deeply relevant here, given the range of penalty percentages from 0% to 500% 

available under W. Va. Code § 16-9D-8(a). 

The two prior incidents were inadvertent, caused by keying errors. The first, involving 56 

cartons occurred during 2001 to 2003, resulted in a penalty of $3,808 (500% of the retail value), 

and the second involving 62 cartons occurred during 2005 to 2008, resulted in a penalty of$5,127 

(500% ofthe retail value). Ashland Specialty fixed this issue/ and a keying error did not cause the 

incident at issue in this appeal. 

As to the facts resulting in the penalty here, the following timeline is instructive: 

• 	 Late 2008: The long-term manager tasked with List compliance is fired for theft.3 

• 	 Early 2009: New hire to replace fired employee resigned unexpectedly due to family issues.4 

• 	 Summer 2009: Internal manager replaced the new hire but the abrupt changes resulted in no 

knowledge transfer and the replacement was not added to the Commissioner's email list 

notification for removals and additions ofbrands from/to the List.5 

• 	 May 2009: GP/Galaxy Pro cigarettes taken off-List in West Virginia, but not in other states.6 

The Commissioner's Response BriefwiII be referred to herein as "R. Br." Ashland Specialty's opening 
Briefwill be referred to herein as "P. Br." 

2 Hr'gTr. at 47:20-21 (Appx. 531). 
3 Hr'g Tr. at 24:16 to 25:19 (Appx. 508-509). 
4 Hr'g Tr. at 25:10-15 (Appx. 509). 

Hr'g Tr. at 27:6 to 28:18; 40:15-21 (Appx. 511-512; 524). 
6 Hr'g Tr. 38:3-5; 48:9 (Appx. 522, 532); Pet'r Ex. 2 (Appx. 404). 
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• 	 Jooe 2009 through August 2009: Ashland Specialty inadvertently continued to sell GP/Galaxy 

Pro cigarettes into West Virginia and reported these sales (not knowing they were no longer 

on the List) and all other on-List cigarette sales to the Commissioner.' 

• 	 Jooe 2009 through September 2009: The Commissioner did not contact Ashland Specialty 

regarding the reported off-List sales.8 

• 	 Mid-September 2009: Ashland Specialty discovered its error, immediately ceased its sales of 

GP-Galaxy Pro, and took steps to prevent off-List sales in the future. 9 

• 	 January 2010: West Virginia puts GP-Galaxy Pro cigarettes back on the List. lO 

• 	 August 2012: The Commissioner assessed Ashland Specialty the 0% to 500% percentage 

penalty at 500% of the retail value of the cigarettes in the amooot of $159,396, without taking 

any factors into accooot, aggravating or mitigating, as he does in all instances. I I 

There is no evidence that the escrow of$4,610.27 on the GP-Galaxy Pro cigarettes was not 

paid. 12 The above facts highlight many mitigating factors such as: Ashland Specialty correcting 

errors that lead to the first two infractions; it having a system in place for List compliance, 

frustrated by circumstances outside its control; confusion as to the de-Listed brand; Ashland 

Specialty not receiving notification of the de-Listing; Ashland Specialty reporting sales of GP-

Galaxy Pro; and, Ashland Specialty discovering the error on its own and ceasing sales. In January 

, 
Pet'r Ex. 5 (Appx. 409); OTA FOF, 5 (Appx. 254); Hr'g Tr. at 26:14 to 27:5 (Appx. 510-511). 

8 Hr'g Tr. at 26:6-19 (Appx. 511). 
9 Hr'g Tr. 27:6 to 28:18 (Appx. 511-512). 

10 Hr'g Tr. 7:1-9; Pet'r Ex. 1 (Appx. 403). 

II KCC FOF" 8 & 9 (Appx. 195); Resp. Ex. 1 (Appx. 370); Pet'r Ex. 9 (Appx. 426); Hr'g Tr. at 59:20
22; 65:15-21; 67:11 (Appx. 543,549; 551). 

12 The manufacturer's escrow is $0.0188482 per cigarette [W. Va Code § 16-9B-3(b)(I)(E)] and 12,230 
packs or 244,600 cigarettes were involved in this case. 

3 


http:of$4,610.27


2010 a few months after the incident, West Virginia put GP-Galaxy Pro back on the List. 

Mitigating factors are discussed more fully in Petitioner's Brief at pages 2-7 and 15-18. 

ARGUMENT 

We agree that this Court's review here is de novo. R. Br. at 7. The Commissioner, however, 

argues that his decision must be upheld unless clearly erroneous, but ''the clearly erroneous rule 

does not protect findings made on the basis of incorrect legal standards." Frymier-Halloran v. 

Paige, 193 W. Va. 687, 695 n. 13 (1995). He further urges this Court to apply "appropriate 

deference" to his and the Circuit Court's decision. R. Br. at 6. However, his decision must be 

"supported by substantial evidence or by a rational basis." Frymier-Halloran, 193 W. Va. at 695. 

And, this Court must overturn decisions that are unconstitutional, arbitrary, capricious, or 

characterized by an abuse of discretion. Id.; W. Va. Code § 29A-5-4(g). Since the Commissioner 

abused his discretion and applied an unconstitutionally excessive penalty here, deference is wholly 

inappropriate; rather, reducing the penalty to 0% or close to 0% is required. 

A. 	 His assertions to the contrary notwithstanding, the Commissioner abused his 
discretion by exercising no discretion and automatically assessing the 0% to 5000/0 
percentage penalty and at the 500% rate; the Circuit Court erred by upholding it. 

The Commissioner repeatedly attempts to obfuscate the actual question concerning his 

discretion; it is not whether he has discretion, the question he repeatedly addresses. See, e.g., R. 

Br. at 10. Instead, it is whether he actually exercised the required discretion, and if not, whether 

his failure to exercise his discretion constituted an impermissible abuse of discretion. The use of 

"may" instead of "shall" in W. Va. Code § 16-9D-8(a) requires the Commissioner to exercise 

discretion in assessing such a penalty. Pioneer Pipe, Inc. v. Swain, 237 W. Va. 722 (2016) ("An 

elementary principle of statutory construction is that the word 'may' is inherently permissive in 

nature and connotes discretion."). The Commissioner's position is essentially that he did not act 
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arbitrarily because three penalties are available, and he always applies the same penalty, i.e., the 

0% to 500% percentage penalty, at the same 500% rate. R. Br. at 10-13. 

The Commissioner, however, obviously acted arbitrarily. This Court has recognized the 

general rule which consistently applies in West Virginia and across the country, "In general, an 

abuse ofdiscretion occurs when a material factor deserving significant weight is ignored, when 

an improper factor is relied upon, or when all proper and no improper factors are assessed but ...a 

serious mistake [is made] in weighing them." Gentry v. Mangum, 195 W. Va. 512, 520 n. 6 (1995) 

(emphasis supplied). Indeed, the Commissioner's "audit program is locked in at 500 percent." 

Hr'g Tr. 67:11 (Appx. at 551). And, the OTA found, "[T]he Tax Commissioner never considered 

any factors regarding the amount of the penalty. This failure was, in and of itself, an abuse of 

discretion. See e.g. Brunson v. Pierce Cnty., 149 Wash. App. 855,205 P.3d 963 (2009) (Failure to 

exercise discretion is an abuse ofdiscretion)." [Appx. at 258]13 

Failing to exercise discretion on the front end, the Commissioner attempts to justify his 

position on the back end, highlighting the two prior penalties but no mitigating factors: "As a 

repeat offender, Ashland Specialty essentially asserts that the penalty for its third and more 

sizeable infraction should be less than the previous penalties imposed or entirely abated." R. Br. 

at 10. It was not financially practical to contest the prior penalties. The Commissioner suggests 

that Ashland Specialty's payment of these connotes a waiver of their propriety. It does not. 

13 	 The rule is, including in West Virginia (e.g., Gentry v. Mangum, 195 W. Va. at 520), that failure to 
exercise required discretion is an abuse ofdiscretion. See, e.g., Kansas Dept. ofRevenue v. Powell,290 
Kan. 564, 570 (20 I 0) ("[C]omplete failure to exercise ... discretionary authority is an abuse of 
discretion" in case involving a blanket ruling without consideration of any factors.); Ashburn v. AIG 
Financial Advisors, Inc., 234 Cal.AppAth 79, 97 (2015) ("Here, as indicated above, there is no 
indication in the record that the trial court exercised any discretion. Such failure to exercise discretion 
is itself an abuse of discretion....Failure to exercise a discretion conferred and compelled by law 
constitutes a denial of a fair hearing and a deprivation of fundamental procedural rights, and thus 
requires reversal." (internal citations and quotations omitted). 
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Brookhart v. Janis, 384 U.S. 1, 4 (1966) (recognizing the "preswnption against the waiver of 

constitutional rights"); State v. Jackson, 171 W. Va. 329,333,298 S.E.2d 866,870 (1982). 

In arguing that W. Va. Code § 16-9D-8(a) requires consideration of the sole potentially 

aggravating factor identified (prior penalties), the Commissioner implicitly recognizes the 

implementation of the sliding scale of 0% to 500%. Indeed, the Commissioner (and the Circuit 

Court) should have examined all a/the/actors, including the multiple mitigating factors, which 

would have required reducing the percentage penalty to closer to 0%, not 500%. 

Arguing for "strict liability", the Commissioner conflates W. Va. Code § 16-9D-3, which 

identifies off-List sales as a violation of the Master Settlement Agreement ("MSA") escrow 

statutes, with W. Va. Code § 16-9D-8(a), which provides for three potential penalties: a $5,000 

per violation penalty, business registration certificate revocation, or the 0% to 500% percentage 

penalty. Obviously, while selling off-List cigarettes triggers the potential application ofthe penalty 

provision, the penalties themselves are not strict liability. Cf Peneschi v. Nat'l Steel Corp., 170 W. 

Va. 511, 517 (1982).14 

Since W. Va. Code § 16-9D-8(a) provides for three penalties, including a percentage 

penalty ranging from 0% to 500% ofthe retail value ofthe cigarettes, the Commissioner is required 

to use discretion and match the factors at play in each case to the penalty that is most appropriate. 

Gentry, supra. The availability of that range requires him to use discretion in applying the penalty 

somewhere along that scale, taking all relevant factors into account. Here, he admitted he took no 

factors into account, indicating an abuse of discretion. Gentry, supra; Hr'g Tr. 67:11 (Appx. at 

14 	 '''Strict liability' does not mean that liability is absolute .... Of course, regardless of the standard of 
liability, plaintiff must still prove causation and damages." fd Assuming arguendo that "strict liability" 
applies, since strict liability is an animal of tort law, the application of strict liability in this context 
would go to the imposition of the penalty in the first place and not to the amount of the penalty, which 
is analogous to damages in tort law. 
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551). And, the mere availability and non-application of these other penalties does not give rise to 

discretion when the Commissioner did not consider them here. R. Br. at 12. Thus, In re Queen, 

196 W. Va. 442 (1996) cited by the Commissioner [R. Br. at 11] does not apply because the penalty 

that he assessed is not based on "substantial evidence or by a rational basis" since he ignored the 

many mitigating factors at play. 

The Commissioner cites no examples of other states' application of MSA directory 

penalties. There is no basis for this conjecture regarding other states' MSA directory penalties. 

i. The availability of two other penalties and Ashland Specialty's prior two 
"infractions" are irrelevant to the question of whether the Commissioner 
exercised discretion here; indeed, the record indicates he automatically imposes 
the "same penalty" for every infraction, regardless o(severity or non-severity. 

The Commissioner claims that "Ashland Specialty's argument regarding the Tax 

Commissioner's alleged failure to exercise discretion in detennining the 500 percent penalty is 

inconsistent with the statutory discretion given to the Tax Commissioner to ensure compliance 

with laws he is responsible for enforcing." R. Br. at 13. Relying on Appalachian Power Co. v. 

State Tax Dept., 195 W. Va. 573 (1995) (which dealt with an entirely different statutory scheme), 

the Commissioner argues that this Court "must examine a regulatory interpretation ofa statute by 

standards that include appropriate deference to agency expertise and decision." R. Br. at 13. That 

case, however, holds that only when the Legislature has not "directly spoken to the precise legal 

question at issue" is deference appropriate. ld. at 582 (quotation omitted). "If the intention of the 

legislature is clear, that is the end ofthe matter." ld. (quotation omitted). Here, the Legislature has 

affirmatively spoken, requiring the Commissioner to use discretion by giving him a range of 

penalties to apply. Only when a statute is "silent or ambiguous with respect to the specific issue" 

may there be "an occasion for deference." ld. Here, the statute is clear: the Commissioner is to 

exercise discretion. He admittedly did not do so here. 
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Moreover, the very wording of the Commissioner's argument reveals his flawed position: 

he argues that simply because he is afforded discretion, he properly exercised it. But, he admittedly 

made no decisions whatsoever in automatically assessing the percentage penalty at 500% here; 

indeed, the audit program automatically applies that penalty in every instance. Hr'g Tr. 67:11 

(Appx. at 551) OTA at 9 (Appx. at 257). The Legislature did intend for "the Tax Commissioner to 

strike the appropriate balance of the goals of the statute" [R. Br. at 13]; yet, no balance was struck 

here. He did not consider any factors, either mitigating or aggravating. He did not even consider 

the other two penalties. Instead, he did what he admittedly does in every circumstance, regardless 

of severity, intent, or number of the offense: he imposed the exact same penalty. This is a classic 

abuse of discretion. Gentry, supra. 

The Commissioner relies upon State v. Goodnight, 169 W. Va. 366 (1982) to claim that 

this Court is not to disturb "a sentence within the legislatively prescribed limits, so long as the trial 

judge did not consider any impermissible factors." Reliance on this case is misplaced. "[T]hese 

general propositions do not decide the case .... [f]or we deal here, not with a sentence imposed in 

the informed discretion of a trial judge ...." United States v. Tucker, 404 U.S. 443, 447 (1972). A 

trial judge imposing a sentence within legislative parameters does so after receiving the relevant 

facts and considering them. Here, the Commissioner did no such thing. 

The Commissioner admits that he exercised no discretion, to wit, "the uncontroverted 

evidence established that all entities selling unauthorized cigarettes receive the san1e penalty as 

Ashland Specialty." R. Br. at 14. W. Va. Code § 16-9D-8(a) requires discretion. Pioneer Pipe, 237 

W. Va. at 722 (holding that "may" "connotes discretion"). He is acting against the legislative intent 

by assessing the same penalty regardless of severity or non-severity of the infraction, i. e., 

regardless of aggravating and mitigating factors. Adopting the Commissioner's position would 
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read all "discretion" out ofW. Va. Code § 16-9D-8(a) in violation of"the well settled maxim that 

the legislature will not enact a meaningless or useless statute." Drd. at 16 (Appx. 205) (citing State 

ofWest Virginia ex reI. Hardesty v. Aracoma-ChiefLogan No. 4523, 147 W. Va. 645 (1963». The 

fact that other "more stringent" penalties were available is of no moment; they plainly and 

admittedly were not considered here (or ever). R. Br. at 14. 

ii. 	 Mitigating/actors should be taken into account here because W. Va. Code § 16
9D-8(a) requires discretion. 

The Commissioner argues that because the burden is on the wholesaler to comply with the 

List, failure to comply cannot be mitigated. R. Br. at 14. The statutes do not have to mention 

mitigation as he implies [R. Br. at 14] when the Legislature obviously provided three penalties for 

failure to comply with the List, including a wide ranging percentage penalty of 0% to 500% of the 

cigarettes' retail value. W. Va. Code § 16-9D-8(a). "[T]he legislature will not enact a meaningless 

or useless statute." Drd. at 16 (Appx. 205) (citing State of West Virginia ex rei. Hardesty v. 

Aracoma-Chief Logan No. 4523, 147 W. Va. 645 (1963». By providing such options, the 

Legislature intended the Commissioner to use discretion. This statutory scheme logically and 

necessarily requires him to examine the totality of the circumstances, aggravating and mitigating 

factors; inadvertent incidents (such as Ashland Specialty) must be sorted from intentional 

violators, and those who self-report, self-correct, and address the causes (such as Ashland 

Specialty) must be separated from those who conceal, continue until found, and fail to address 

underlying causes. Otherwise, the Legislature would have set a 500% penalty. 

Ashland Specialty is not arguing that the Commissioner does not have the power to fmd 

that it did or did not comply with the List or to be "relieve[d] of its obligations" to comply. R. Br. 

at 15; W. Va. Code 16-9D-3(b)(3). Rather, it submits that he must exercise discretion in applying 

the penalty statute, a completely separate statute from W. Va. 16-9D-3(b)(3). While that statute 
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focuses on the actions ofthe distributor, W. Va. Code § 16-9D-8( a) provides the penalties that may 

apply. W. Va. Code 16-9D-8(a) is not a "strict liability" statute, as evidenced by its clear use of 

the word "may", not "must." Pioneer Pipe, supra. 

Ashland Specialty sells millions of on-List cigarettes every year, and it sold GP-Galaxy 

Pro cigarettes immediately after West Virginia had taken them off the List. But, the sales were 

inadvertent, and Ashland Specialty reported the sales to the Commissioner and stopped them on 

its own. There was a violation, and a penalty may be assessed - or not. The Commissioner, 

however, imposes the sanle penalty in every instance, including this one, and this is against the 

language of the penalty statute, W. Va. Code § 16-9D-8(a). Since he admittedly does not and did 

not here exercise discretion, the assessment must be overturned. Frymier-Halloran, supra. 

iii. 	 There is a legal basis to abate this penalty, i.e., reduce it to 0% or to permissively 
not assess it, and mitigating factors are relevant pursuant tow. Va. Code § 16
9D-8(a}. 

A penalty assessed in contravention of the law may always be overturned, and here, the 

Commissioner has run afoul of both W. Va. Code § 16-9D-8(a) by refusing to exercise discretion 

and the United States and West Virginia Constitutions by assessing an excessive penalty. W. Va. 

Code § 28A-4-5(g); Frymier-Halloran (decisions of the Commissioner may be overturned if in 

violation of constitutional provisions or if characterized by an abuse ofdiscretion). 

Though the Legislature did not expressly use the precise terms "willfulness" or "reasonable 

cause," it did expressly provide that the Commissioner "may" impose three penalties, including 

the percentage penalty. W. Va. Code § 16-9D-8(a). This expresses no intent "for the Tax 

Commissioner to impose penalties without regard to the taxpayer's intent," as he claims. R. Br. at 

16. To the contrary, it expresses an intent for him to weigh factors at play and use discretion in 

applying the three penalties of W. Va. Code § 16-9D-8(a), including applying the percentage 

penalty between 0% and 500%. The percentage is much closer to 0% in a situation like Ashland 
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Specialty's that involves a number of mitigating factors. In fact, the Commissioner also has the 

option ofassessing no penalty at all. ("The Commissioner may impose ..... " Id. (emphasis added)). 

As the Commissioner notes, the Legislature will not enact a meaningless statute, and the Court 

must presume that the "legislature says in a statute what it means and means in a statute what it 

says is there." R. Br. at 16. 

The Commissioner takes issue with cases where penalties were abated due to reasonable 

cause and not willful neglect offered by Ashland Specialty as a helpful comparison for this case, 

given the dearth of cases involving this particular penalty in West Virginia. R. Br. at 16-17. The 

Commissioner attempts to distinguish United Fuel Gas Co. v. Battle, 167 S.E.2d 890 (W. Va. 

1969) and Rogers v. Comm'r, T.C. Memo 2016-152 (U.S. Tax Court 2016) but both involve 

situations where, as here, the Commissioner had discretion in applying a penalty and mitigating 

factors were at play. These cases are helpful to this Court. See P. Br. at 15-20. 

While arguing that he may assess a penalty without regard to intent or other factors, the 

Commissioner consistently returns to Ashland Specialty's two prior missteps, which he did not 

consider; indeed, he assessed the same penalty that he always does. His consistent references to 

the two prior instances demonstrates the relevance ofcircumstances in setting this penalty. Indeed, 

what about criminal cigarette smugglers? Hijackers? Terrorists? Honest mistakes like that made 

by Ashland Specialty? The Commissioner would treat them all the same, in contravention of the 

clear intent expressed in the statutory text. Gentry, supra. 

iv. 	 There is no evidence in the record that a penalty reduction or cancellation would 
be counterproductive to the intent of the directory statute, and indeed, there is 
ample evidence ofAshlandSpecialty's desire to comply. 

The Commissioner recites a litany of imagined woes pertaining to the MSA and the related 

escrow payments - none of which have any basis in the record whatsoever. The Commissioner 

repeatedly notes that, as found by the Circuit Court, the goal ofthe directory statute is to "safeguard 

11 




the master settlement agreement [payment], the fiscal soundness of the state, and the public 

health." R. Br. at 18. But the record is absolutely devoid of any evidence that the manufacturer of 

GP-Galaxy Pro did not make the required MSA escrow deposit of less than $5,000 on these 

cigarettes (in fact, the sales were reported; so, the natural inference would be that such amounts 

were paid); that the required escrowed amounts due the state are outstanding [W. Va. Code § 16

9B-3] (which is contrary to the record of the sales being reported and the brand being put back on 

the List); or, that the state was or would be deprived of any amount of escrow or MSA monies 

whatsoever. Since the brand involved was returned to the List months later, the record discloses 

no actual concern about the public health. The Commissioner claims this deters the "placement of 

cigarettes into the market that have not been fully vetted" (R. Br. at 19), but given that GP-Galaxy 

Pro brand cigarettes were returned to the List after only a few months, this particular brand must 

have been fully vetted. 

Nor is there evidence that "Ashland Specialty's act of [selling de-Listed cigarettes]. . .ifnot 

penalized could threaten the integrity of the MSA and West Virginia's annual tobacco payment. 

Again, there is no evidence ofany threat to West Virginia's receipt ofthat payment. And the record 

actually reflects that Ashland Specialty has acted on its own to comply and continue to comply 

with the List. Hr'g Tr. 27:6-19 (Appx. 511). 

The Commissioner's insistence that he must do everything in his power to protect the MSA 

escrow payment and the public health ring particularly hollow because he plainly did not do 

everything in his power to prevent the sales of off-List cigarettes. Ashland Specialty timely 

reported its inadvertent off-List sales and promptly corrected its error when it discovered it on its 

own. Hr'g Tr. 27:6-19 (Appx. 511). The Commissioner's Department did not contact Ashland 

Specialty to alert it to the error, and it was not until three years later that he assessed the same 
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penalty that he always does. Hr'g Tr. 67:11 (Appx. 551). His "grave" concerns are obviously 

contrary to the record. 

The top of the 0% to 500% percentage penalty range should be reserved for the worst 

offenders, and contrary to the Commissioner's insistence, that is not Ashland Specialty. R. Br. at 

19. Just because violations discovered by the Commissioner appear to be "rare" does not make 

Ashland Specialty one of the worst. The worst offenders are those who act with malicious intent, 

i. e., terrorists, smugglers, criminals and their ilk selling off-List cigarettes. The penalty here should 

be reduced to 0% or nearly 0%. 

B. 	 The penalty violates the Excessive Fines Clauses of the U.S. and West Virginia 
Constitutions because it is grossly disproportionate to the offense under the 
Bajakajian standard. 

The Commissioner's response to Ashland Specialty's constitutional arguments comes 

down to his position that simply because he did not impose the two other penalties ofW. Va. 16

9D-8(a), i.e., attempted business license revocation or the $5,000 per incident penalty (of $61 

million), the $160,000 penalty was not excessive. This is not the standard under Us. v. Bajakaj ian, 

524 U.S. 321 (1998) which requires proportionality to the gravity of the offense. Importantly, 

nowhere in the Commissioner's brief does he attempt to justify the actual severity of the penalty 

(which is the equivalent offorfeiting the cigarettes five times over, sixty-four times the involved 

profit, and thirty-five times the escrow for the cigarettes) in relation to the actual harm caused (and 

the record discloses no harm). 15 

15 	 By contrast, in Bajakajian, a penalty of 100% of the value ofthe involved property, i.e., "forfeiture", 
was found to "be grossly disproportional to the gravity ofhis offense ...." Bajakajian, 524 U.S. at 339
40. Indeed, by way of comparison, in Exxon Shipping Co. v. Baker, 554 U.S. 471 (2008), which 
concerned the 1989 grounding of the Exxon Valdez, an oil supertanker, in Alaska, the maximum 
constitutional punitive-to-compensatory ratio was 1: 1, which was sufficient to deter harmful conduct; 
amounts in excess of 1: 1 were excessive. 
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In its response to Ashland Specialty's constitutional arguments, the Commissioner begins 

(as did the Court below) with a faulty premise, noting that "in considering the constitutionality of 

an act of the legislature, the negation of legislative power must appear beyond reasonable doubt." 

R. Br. at 20-21. Ashland Specialty is not challenging the constitutionality of a legislative act. It is 

challenging the Commissioner's actions. "A statute may be valid on its face 

but unconstitutionally applied. The unconstitutional application of the statute may be prohibited 

and the statute allowed to stand." Kolvekv. Napple, 212 S.E. 614, 619 (W. Va. 1975)(citing Griffin 

v. fllinois, 351 U.S. 12, 76 S.Ct. 585(1956)). Applying the 0% to 500% percentage penalty to a 

terrorist at 500% could be constitutional as applied. Here, however, it is grossly disproportionate 

to the degree of the offense, and this Court must cancel or reduce it significantly. W. Va. § 29A

5-4(g) (directing court to reverse, vacate, or modify orders of an agency that are in violation of 

constitutional provisions). 

The Commissioner argues that "an examination of proportionality brings its past 

compliance into consideration." R. Br. at 21. However, it cites no case law for that proposition. 

Ashland Specialty's past two missteps were minor, inadvertent, caused by completely different 

circumstances, i.e., keying errors, and Ashland Specialty corrected the cause. And, the misstep 

here was caused by entirely new and different circumstances. So, these prior missteps actually 

highlight Ashland Specialty's propensity to comply, i.e., by correcting causes of errors. 

Nor is the Supreme Court's holding that "Reviewing courts ...should grant substantial 

deference to the broad authority that legislatures necessarily possess in determining the types and 

limits ofpunishments for crimes" dispositive. R. Br. at 21 (citing u.s. v. Bajakajian, 524 U.S. 21, 

321,36 (1998). Here, the fact that the Legislature provided for three penalties is irrelevant to this 

analysis. First, the Commissioner always applies the 0% to 500% percentage penalty at 500%; so, 
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he is not following the legislative sliding scale scheme. Moreover, this is not the relevant test for 

proportionality. Instead, a "punishment may be constitutionally impermissible, although not cruel 

or unusual in its method, if it is so disproportionate to the [ offense] for which it is inflicted that it 

shocks the conscience." State v. Blevins, 231 W. Va. 135, 158 (2013). Here, the penalty when 

imposed at 500% of cigarettes' value is the equivalent of thirty-five times the escrow for the 

cigarettes sold for which there is no evidence ofactual harm, if any, caused to the state (e.g., loss 

of escrow deposit, loss ofMSA money) or any West Virginian. 

Moreover, the penalty must be proportionate to the offense - not to prior or other offenses. 

"Penalties shall be proportional to the character and degree ofthe offence." W. Va. Const. Art. 3 § 

5 (emphasis added). Thus, the Commissioner's claim that "for this Court to eliminate the penalty 

for a third and amplified offense lacks any sense ofproportion" does not recite the proper standard. 

R. Br. at 22. 

The Commissioner again claims that the penalty is not disproportionate because he did not 

apply a $61 million penalty or attempt to revoke Ashland Specialty's license [R. Br. at 22-23], but 

those two options are virtually per se unconstitutional,16 and the Commissioner did not consider 

them; he always applies the "same penalty" [R. Br. at 22-23]. The Commissioner was given 

discretion to assess a penalty of between a 0% and 500% of the retail value, and he automatically 

applies the 500% rate, the equivalent of forfeiting the cigarettes five times. The involved 500% 

penalty is grossly disproportionate under Bajakajian, 524 U.S. at 334 which held that" ... [t]he 

amount ofthe forfeiture must bear some relationship to the gravity ofthe offense that it is designed 

16 There is an "upper limit" which may expose one to a 3: 1 ratio for engaging in "some of the most 
egregious conduct, including malicious behavior and dangerous activity carried on for the purpose of 
increasing [the] tortfeasor's financial gain" but even a 3:1 ratio did not apply in Exxon, 554 U.S. at 510
11. Indeed, only distributors with licenses may have their license revoked. Smugglers, terrorists, and 
their ilk cannot be expected to have licenses; so, such a penalty would be no penalty at all. License 
revocation therefor would be reserved for the most intentional and intransigent violators. 
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to punish." The availability of other penalties is irrelevant to the Bajakajian test, which looks to 

the character of the penalty that was applied to determine if that penalty is disproportionate. The 

same logic applies here. The penalty here assessed at 500% resulted in an amount of almost 

$160,000 for transactions that yielded Ashland Specialty a profit of just $2,500 (Hr'g Tr., 8:7-8) 

is disproportionate to the nature and character of the error. 

The Commissioner also points to the nature and "gravity of the offense" to claim the 

penalty is proportionate. R. Br. at 23. There is no evidence in the record as to any purported 

"gravity" of Ashland Specialty's sale of off-List cigarettes, so such a claim has no basis. In 

Bajakajian, the U.S. Supreme Court weighed many factors in determining that the penalty at issue 

therein, i.e., the forfeiture of an entire sum of money not disclosed on a customs form, was 

disproportionate to the offense. As the Court held, "[t]he harm that respondent caused was also 

minimal. Failure to report his currency affected only one party, the Government, and in a relatively 

minor way. There was no fraud on the United States, and respondent caused no loss to the public 

fisc." 524 U.S. at 339. Likewise, here, there was no actual harm to West Virginians; the de-Listed 

cigarettes were placed back on the List mere months after the involved sales. 

The Commissioner next claims that because Ashland Specialty had "warning" that it could 

be subject to a penalty for selling off-List cigarettes, any penalty provided for by statute is 

warranted and constitutional. R. Br. at 23-24. He cites to Vanderbilt Mortgage & Fin. Co. v. Cole, 

230 W. Va. 505 (2013) for this assertion. But whether a party is given "warning" that a penalty 

may be applied has to do with that party's due process rights of fair notice, not whether the fme 

applied is grossly disproportionate to the degree and nature of the offense under the Excessive 

Fines Clauses, the issue here. See id. at 512 ("[d]ue process demands ... that a person not be 

penalized without reasonable warning of the consequences of his acts."). Moreover, the party 
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assessed a penalty in Vanderbilt had acted in intentional disregard ofthe West Virginia Consumer 

Credit and Protection Act engaging in abusive collection practices. ld. at 508-09. Ashland 

Specialty, on the other hand, inadvertently made sales of off-List cigarettes, an error it identified 

and corrected on its own, and therefore bears no resemblance to the party in Vanderbilt. 

Importantly, the Vanderbilt Court also noted that the fine was not considered excessive in absence 

of an abuse of discretion. ld. at 514. Here, there is abundant evidence that the Commissioner 

abused his discretion by weighing no factors. Gentry, supra. 

The Commissioner's lone support for his assertion that the involved maximum rate 500% 

penalty is not excessive is St. Louis 1M & S. Ry. Co. v. Williams, 251 V.S. 63 (1919), a case 

decided almost 100 years before the Supreme Court's seminal decision in Bajakajian. R. Br. at 24. 

Notably, the 1919 case deals with a due process challenge, not an Eighth Amendment challenge. 

The standard for an Eighth Amendment challenge is whether the fine is disproportionate to the 

nature and character of the offense. "[T]he touchstone of the constitutional inquiry under the 

Excessive Fines Clause is the principle of proportionality" and the amount of fmes "must bear a 

proportionate relationship to the gravity of the offense it is designed to punish." Bajakajian, 524 

V.S. at 327. "If the amount of the forfeiture is grossly disproportional to the gravity of the 

defendant's offense, it is unconstitutional." ld. at 337. Here, Ashland Specialty mistakenly sold 

de-Listed GP-Galaxy Pro cigarettes and was assessed a penalty of$159,398.00. This 500% penalty 

is the equivalent of forfeiting the cigarettes five times, and is roughly sixty-four times the profit on 

the involved cigarettes and thirty-five times the escrow on those cigarettes. This amount is not only 

excessive, it is also grossly disproportionate to the character and degree of Ashland Specialty's 

conduct, especially given the mitigating factors and that Ashland Specialty found and corrected 
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this error on its own. The penalty at issue in this case is unconstitutional, and must be abated or 

canceled. 

C. 	 The Circuit Court improperly substituted its judgment for that of the Office of Tax 
Appeals as fact-f'mder when it reinstated the original penalty. 

The Commissioner argues that he is to be accorded deference even under a de novo review 

because of his "expertise and discretion." R. Br. at 25 (citing CB&T Operations Co., Inc. v. Tax 

Commissioner o/State, 211 W. Va. 198 564 S.E.2d 408 (2002). The deference standard articulated 

in CB&T Operations is irrelevant here, however, because the Commissioner admittedly used 

neither expertise nor discretion in deciding to assess the same penalty assessed in every instance; 

so, he should be accorded no deference here. Likewise, the standard cited in Security Nat. Bank & 

Trust Co. v. First W. Va. Bancorp. Inc., 166 W. Va. 775, 277 S.E.2d 613 (1981) actually favors 

Ashland Specialty because the Commissioner's interpretation of the penalty statute, W. Va. Code 

§ 16-9D-8(a), was "clearly erroneous" given that he did not use any discretion as required by its 

plain wording. R. Br. at 25. The Circuit Court was in error when it detennined the Commissioner 

appropriately used his delegated power and reinstated the penalty, because the record undisputedly 

shows he did not. R. Br. at 25. 

The Commissioner's claim that the only dispositive fact is Ashland Specialty's sale ofoff-

List cigarettes is incorrect. R. Br. at 25-26. Instead, the statutory text requires the examination of 

all the facts, and it's patently obvious that the Commissioner exercised no discretion in 

automatically assessing the same penalty. Moreover, contrary to his claims at page 26, the various 

mitigating factors Ashland Specialty has identified are certainly relevant in determining an 

appropriate penalty percentage; alas, the Commissioner considered none in violation of the 

required discretion ofW. Va. Code § 16-9D-8(a). See Gentry, supra. 
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The Commissioner here again claims that Ashland Specialty is strictly liable for its sale of 

off-List cigarettes, but Ashland Specialty does not claim that W. Va. Code § 16-9D-3(b)(3) does 

not apply. R. Br. at 26. Rather, the question here is not whether it is or is not liable under W. Va. 

Code § 16-9D-3(b)(3); instead, the question is what percentage on the sliding scale is appropriate 

under W. Va. Code § 16-9D-8(a), and examining mitigating factors is necessary to determine it. 

D. 	 The Circuit Court should have ordered the OTA to further reduce the penalty. 

The Commissioner claims that Ashland Specialty's fourth assignment of error offers "no 

independent legal basis from other assignments of error." R. Br. at 27. While it relies upon the 

same administrative review statute (W. Va. Code § 29A-5-4), this is still a separate claim of error 

because it involves the OTA's abuse of discretion by offering no analysis or reasoning for its 

decision as opposed to the Commissioner's. P. Br. at 31-32. 

E. 	 Ashland Specialty's due process rights were violated because its case was transferred 
to a forum it did not choose without an opportunity to be heard. 

The Commissioner argues that because Ashland Specialty "was able to prosecute its appeal 

in one of the statutorily prescribed venues" under W. Va. Code § 11-10A-19, it was not denied 

due process. R. Br. at 28. This argument ignores the plain language of that statute, which affords 

the taxpayer the choice ofwhich venue in which to pursue its appeal. ("[i]fthe taxpayer appeals, 

the appeal may be taken in the circuit court of Kanawha County or any county ... [w ]herein the 

activity sought to be taxed was engaged or [w ]herein the taxpayer resides ... ") (emphasis added). 

Ashland Specialty chose Cabell County, close to Ashland, but the Courts sua sponte transferred 

the case to a venue not of Ashland Specialty's choosing, in violation of its due process rights. W. 

Va. Const. Art. III, Section 10. The fact that the case could have been and was heard in Kanawha 

County does not change that fact. 
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The Commissioner's attempt to distinguish North v. West Virginia Bd. ofRegents, 160 W. 

Va. 248 (1977) is unpersuasive. R. Br. at 28-29. That case held that before action could be taken 

against a person, the person must be afforded the opportunity to be heard. Here, Ashland Specialty 

does not argue it was denied the opportunity to be heard regarding its case on the merits; instead, 

it argues that it was denied the opportunity to be heard regarding the transfer of its case, a separate 

action and offense. North wholly supports Ashland Specialty's position. 

The Commissioner's argument likewise ignores the plain language ofW. Va. Code § 11

1 OA-19 (a) (3), which states "In the event both parties appeal to different circuit courts, the appeals 

shall be consolidated. In the absence ofagreement by the parties, the appeal shall be consolidated 

in the circuit court of the county in which the taxpayer filed the petition for appeal." Accordingly, 

the Commissioner's assertion that this is "harmless error" (R. Br. at 30) is plainly wrong - the 

Circuit Courts below acted in direct contravention of statutory requirement. 

CONCLUSION 

For the foregoing reasons and those more fully laid out in its opening brief, Ashland 

Specialty respectfully requests that this Court (i) reverse the Circuit Court's Order; (ii) hold that 

the OTA's modified penalty was an abuse of discretion and unconstitutional; (iii) cancel or void 

the penalty; and (iv) remand the case for further modification to no more than one-times the MSA 

escrow (approximately 15% of the retail value ($4,610.27» or to set the penalty at 0%. 
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