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I 

I
. I 
I 

ASSIGNMENTS. OF ERROR 

I. The Circuit Court erred by holding that the Commissioner did not abuse his 

discretion by assessing the monetary penalty under W. Va. Code § 16-9D-8(a) against 

Ashland Specialty Co., Ina. ("Ashland Specialty") for selling delisted cigarettes at the 

maximum allowable percentage rate of 500% of the cigarettes' retail value allowable, as 

the Commissioner . admittedly does automatically in every instance, taleing no 

circumstances into account, rather than 0% or something closer to 0% (e.g., 25% or less). 

n. The Circuit Court erred by holding that the assessed penalty--which is the 

equivalent of forfeiting the subject cigarettes over five times, roughly sixty-four times the 

profit and 35 times the MSA escrow on the involved cigarettes--did not violate the 

Excessive Fines Clauses of the United States and West Virginia Constitutions. 

m. The Circuit Court erre4 by improperly substituting its judgment for that of the 

Office of Tax Appeals ("aTA"), which found that the Commissioner abused his 

discretion by failing to exercise any discretion. 

IV. The Circuit Court erred by failing to hold that the OTA should. have modified the 

penalty by cancelling it or reducing it further downward to near 0%, given the multiple 

mitigating factors and constitutional limitations. 

V. The Cabell Circuit Court and the Kanawha Circuit Court denied Ashland Specialty 

due process by sua sponte transferring its' appeal to Kanawha Circuit Court. 
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STATEMENT OF THE CASE 


I. Introduction 

This is an appeal of a Kanawha Circuit Court Order. overturning the Augu~t 18, 2014· 

final order of the Office of Tax Appeals ("OT A"). The OT A found that Respondent, State Tax 

Commissioner ("Commissioner"), abused his discretion by assessing a monetary penalty against 

Ashland Specialty for its inadvertent sale of OP-Galaxy Pro brand cigarettes in West Virginia 

during a brief period immediately following that brand's removal from the West Virginia 

Approved Brands List for Non-Participating Manufacturers ("List"). The Commissioner imposed 

the penalty ofW. Va. Code § 16-9D-8(a) at the maximum rate of 500% of the subject cigarettes' 

retail value. The. Commissioner admitted he automatically applies this particular penalty at the 

maximum 500% rate in every instance, the availability of lesser percentages from 0% to 499% 

and other penalties notwithstanding, and the OTA lowered the penalty percentage. Ashland 

Specialty also alleged that the penalty assessed should have been cancelled (0%) or further 

reduced to close to 0% (e.g., 25%) and also that the penalty ran afoul of the Excessive Fines 

Clauses of the United States and West Virginia Constitutions. Both pru.iies appealed. The 

Kanawha Circuit Court reinstated the penalty at the maximum rate of 500%. Ashland Specialty 

appealed. 

n. Statement of Facts 

(A) The List. 

As a result of the Master Settlement Agreement ("MSA") be~een West Virginia, 45 

other states, and various tobacco manufacturers in 1998, the West Virginia Legislature enacted 

. Article 9D of Chapter 16 of the state code, which created various violations and penalties under 
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the MSA. OTA FinClings of Fact ("FOF"), ~~ 2-3 (Appx. 253~254).1 These statutes require the· 

Commissioner to maintain an online directory (i.e., the List) that contains the name and brand 

names of all cigarette manufacturers that are auth011zed to be sold in the State of West Virginia. 

Kanawha Circuit Court ("KCe") FOF, ~ 3 (Appx. 194). Pursuant to West Virginia Code § 16

9D-3(c), only cigarettes on the List are permitted to be sold in West Virginia. ld. ~. 4 (Appx. 

194), Manufacturers of cigarettes that do not participate.in the MSA deposit an amount in escrow 

under West Virginia Code § 16-9D-6 for their cigarettes sold in West Virginia. 

(B) Ashland Specialty, its 2009 Cigarette Sales, and its Corrective ~easures 
Upon Realizing It Had Sold De-Listed Cigarettes. 

Ashland Specialty is a Kentucky corporation that distributes convenience store items, 

including cigarettes, to customers in West Virginia and other states. KCC FOF ~ 1 (Appx. 194). 

Ashland Specialty has held a state-issued license to stamp and sell cigarettes in West Virginia 

since 1989, and its annual income from all operations everywhere is generally between $200,000 

and $300,000. ld. ~ 2; Pet'r Exs. 6, 7, & 8 (Appx. 416; 417; 418); Iir'g Tr. at 23: 3-4; 41:22

42:22 (Appx. 567, 525-526). 

In 2009, the tax y~ar at issue, Ashland Specialty sold·over 26 million packs of ~igarettes 

in West Virginia. Pet'r Ex. 5 (Al'Px. 409). Out of those 26 million packs, however, Ashland 

Specialty mistakenly sold 1,210 cartons (12,210 packs) of GP/Galaxy Pro cigarettes and 2 

cartons (20 packs) of Berley cigarettes during June through September 2009, a time when those 

brands were not on the List in West Virginia. OTA FOF ~ 5 (Appx .. 254). Ashland Specialty 

discovered its error in September 2009 and con'ected it on its own. 

A Proposed Appendix is tendered herewith. References to the page numbers of the Proposed Appendix shall 
appear herein as Appx. ----> with further identifying references (e,g., to paragraphs or exhibits) when 
appropriate. 
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(C) Ashland Specialty's Prior Two Incidents Resulting From Keying Errors. 

Ashland Specialty had been audited twice before, once for the period January 1, 2001 

through November 30, 2003 and once for the period May 1, 2005 through February 29, 2008. 

KCC FOF " 6-7 (Appx. 195)~ Pet'r Ex. 10; 11 (Appx. 426, 439). In the first audit, the 

Department discovered that Ashland Sp~cialty had sold 5.6 cartons of de-Listed cigarettes. KCC 
. 	 , ! 

; 

FOF ~ 6 (Appx. 195); Pet'r Ex. 10 (Appx. 426); Hr'g Tr. at 23:10 to 24:6 (Appx. 507-508). In I 
I

the second audit, the Department discovered that Ashland Specialty had sold 62' cartons of de i 
I

Listed cigarettes. KCC FOF ~ 7 (Appx. 195); Pet'r Ex. 11 (Appx. 439); Hr'g Tr. 23:10 to 24:10 I 
I(Appx. 507-508). To put this in perspective, over the course of two separate almost three-year 	 I 
i 

periods (roughly 'six year~), Ashland Specialty had,. out of the approximately 1.3 million it sells 

each year, sold less than 70 cartons of cigarettes that were not on the List for which. the 

Department assessed and Ashland Specialty paid the'penalty at the 500% rate, which amounted 

to approximately $8,635, an amount too small to contest as a practical matter. KCC FOF , 6-7 

(Appx. 195); Pet'r Exs. 10 & 11 (Appx. 426,439). These two incidents resulted from computer 

keying errors. Hr'gTr. 46:18-21 (Appx. 530). 

(D) .Circumstances Leading to the Sale of De-Listed Cigarettes and Ashland 

Specialty's Self-Identification and Self-Correction of the Error. 


The cigarettes at issue here were mistakenly sold due to several unforeseen, and in many 


ways, uncontrollable, circumstances that impacted Ashland Specialty's ability to identify 

cigarette br~ds that had been removed from the List. OTA FOF ~ 6 (Appx. 254); Hr'g Tr. at 

24:16 to 25:19 (Appx. 508-509). The Circuit Court's holding that "Ashland Specialty's failure to 

have a system in place which prevented the sale ofde-listed cigarettes was not beyond its control 

[KCC FOF , 10]" (Appx. 195) is clearly against the ,weight of the evidence and the findings of 

the fact ,finder, the OTA. Prior to· June 2009, Ashland Specialty fired its operations manager 
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abruptly upon their discovery that he was stealing cigarettes. IJr'g Tr. at 24:16 to.25:19 (Appx. 

508-509). This individual's job duties included ensuring the company's compliance with the 

List. ld. Ashlan<;l Specialty hired a new operations manager to re:place the terminated manager 

and perfonn his duties, including those concerning List compliance, but he too was unable to " 

perfonn his duties as req~ired due to personal issues that resulted in his resignation soon after .. 

Hr'g Tr. at 25:10-15 (App~. 509). Because the new operations manager was unable to perf01111 

those job duties, Ashland Specialty promoted another employee, Lisa Smith, to perform the 

duties of ¢.e operations manager. Hr'g Tr. at 28:13-18 (Appx. 512). This is what any other 

business would do in such a circumstance. 

Because of the terminated operations manager's abrupt and unplanned departure, 

Ashland Specialty did not have the benefit of a knowledge transfer regarding duties, including 

those related to compliance with the List, and the tel111inated manager's replacements were not 

"added to the Department's email list notification for removals and additions of brands from/to 

the List. Hr'g Tr. at 27:6 to 28:18; 40:15-21 "(Appx. 511-512; 524). Ashland Specialty therefore 

did not receive any notification from the Department (via email or otherwise) indicating that GP-

Galaxy Pro br~d cigarettes were "to be removed from the List on Ju~e 21, 2009. Hr'g Tr. at 

26:7-10 (Appx. 510). 

Further complicating matters) during the relevant time period, GP-Galaxy Pro was known 

as GP, GP-Galaxy Pro, and Galaxy Pro, all of which were manufactured by Phoenix Industria e 

Comercio de Tabacos Ltda. ("Phoenix"). Hr'g Tr. at 26:1-6 (Appx:"510); Pet'r Ex. 1 (Appx. 

403). Therefore, it was difficult to tell that the brand had in fact been removed from the List, 

especially when the brand rem!rlned on approved brand lists in other states. Hr'g Tr. 38:3-5; 48:9 

" " 

(Appx. 522, 532); Pet'r Ex. 2 (Appx. 404). Because of this confusion and because of the 
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unexpected and abrupt staffing changes at Ashland Specialty, the company sold 1,221 cartons of 

GP-Galaxy Pro brand cigarettes in West Virginia immediately following the brand's removal 

from the List on June 21., 2009. Resp. Ex. 1; Pet'r Ex. 9 (Appx. 426). 

Ashland Specialty electronically reported the sales, which took place 41 late June and 
. . 

July, to the Department in July and August of2009. Hr'g Tr. at 26:14-16 (Appx. 510). However, 

the Department did not notify or otherwise contact Ashland Specialty to inform it ~at GP-

Galaxy Pro had been just removed from the List after receiving Ashland Specialty's sales reports 

in July and August 2009. "Hi'g Tr. at 26:17 to 27:5 (Appx..510-511). Instead, Ashland Specialty 

discovered the error on its own, which it did in September of 2009, when Bud Copley, Vice 

President of Ashland Specialty, determined that GP-Galaxy Pro had been removed from the List. 

Hr'g Tr. at 27:6-19 (Appx. 511). Ashland Specialty immediately ceased the sale of GP-Galaxy 

Pro brand cigarettes in West Virginia. Hr'g Tr. 27:6-19 (Appx. 511). Ashland Specialty also 

changed the way its system handles·brands and their List status so as to prevent sales of off-List 

cigarettes in the future. Hr'g Tr. 27:20 to 28:18 (Appx. 511-512). After the changes were made 

to the system, Ashland Specialty sold just 2 cartons ofoff-List Berley brand cigarettes in June of . . 

2010. Resp. Ex. 1 (Appx. 370); Hr'g Tr. at 28:19 to 29:3 (Appx. 512-513). 

On the sale of these off-List GP-Galaxy Pro and Berley cigarettes, Ashland Specialty 

made a profit ofapproximately $2,500. Hr' g Tr. at 8:7-8 (Appx. 492). 

~ January 2010, a few months after the involved sales, West Virginia put GP-Galaxy Pro 

cigarettes back on the List. Hr'g Tr. 7:1-9; Pet'r Ex. 1 (Appx.403). 

(E) The 2012 Penalty Assessment, Three Years After, the 2009 Incident. 

Nearly 3 years after the incident, the Department issued an Audit Notice of Assessment 

on August 3,2012, assessing "additions to tax" in the amount of $159,398 on the sales of GP-

Galaxy Pro and Betley cigarettes at issue. KCC FOF ,~ 8 & 9 (Appx. 195); Resp. Ex. 1 (Appx. 
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370), Pet'r Ex. 9 (Appx. 426). The Department assessed a penalty at the maximum rate of500% 

of the retail value of the cigarettes.. Id. In computing this penalty, the Department did not take 

into consideration any factors, whether aggravating or mitigating. Hr' g Tr. at 59:20-22; 65: 15-21 

(Appx. 543, 549); Resp. Ex. 1; Pet'r Ex. 9 (Appx. 370, 426). Instead, the pepartment 

automatically assessed this penaltY at the maximum rate of 500%. Hr'g Tr. 67:11 (Appx. 551). 

(F) Procedural History of Ashland Specialty's Appeal. 

Ashland Specialty timely appealed the assessment, arguing that the Department had acted 

arbitrarily by failing to exercise discretion and acted unconstitutionally in violation of the 

Excessive Fines Clauses of the United States and West Virginia Constitutions. A hearing was 

held on August 27,2013. The OTA issued its Final Decision On August 18, 2014, finding that 

the Department abused its discretion by automatically assessing this penalty at the maximum rate 

of 500%. OTA Conclusions of Law (COL), , 8 (Appx. 261). The OTA did not reach Ashland 

Specialty's constitutional claims. The OTA modified the penalty from $159,398 to $119,548.50 

(a 375% penalty), but it did not give any reasoning, other than the Department's abuse of 

discretion. OTA COL, 10 (Appx. 261). 

Ashland Specialty appealed the OTA's decision to the Circuit Court of Cabell County on 

October 17, 2Q14, where it was assigned to the Honorable Christopher D. Chiles. The 

Department appealed the OTA's decision to the Circuit Court of Kanawha County on October 

17, 2014 (Civil Action No. 14-AA-I02). Ashland Specialty filed a Motion to Transfer and 

Consolidate, and Judge Chiles entered a Transfer Order and sua sponte ordered that the Cabell 

County case be transfelTed to Kanawha County where it was subsequently assigned to Judge Tod 

Kaufman (Civil Action No. 15-AA-55). KCC Ord. at 193. 

On October 22,2015, the parties filed a Joint Motion to transfer Civil Action No. 15-AA

55 and consolid~te with Civil Action No. 14-AA-I02, pending before Judge Carrie L. Webster. 
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KCC Ord. at 193. The Motion To Consolidate remains pending before the Kanawha Circuit 

COilrt.ld. On October 28,2015, Judge Kaufman dismissed Civil Action 15~AA~55 on the basis 

that it was a duplicate filing. ld. 

The Kanawha Circuit Court issued an Order on April 11, 2017 overturning the decision 

of the OTA and reinstating the penalty assessed at the maximum 500% rate. The Court also held 

that the penalty did not run afoul of the Excessive Fines 'Clauses of the United States and West 

Virginia Constitutions. Ashland Specialty timely appealed to this Court. 

S~YOFARGUMENT 

The Kanawha Circuit Court's holding perpetuates the original sin of the Commissioner, 

namely, the failure to exercise d~scretion by admittedly automatically applying a penalty at the 

maximum 500% rate without regard to any mitigating factors. While the OTA correctly found 

that the Commissioner did not exercise any discretion and reduced the penalty, it too failed to 

take into account the numerous mitigating factors at play here. The plain language of W. Va. 

Code § 16-9D-8(a) requires the Commissioner to exerCise discretion, i.e., taking all mitigating or 

aggravating factors into account, and by failing to do so, the Commissioner, the OTA, and the 

Circuit Court have ignored the intent of the West Virginia General Assembly. The many factors 

present warrant a further reduction or a complete abatement of the penalty. 

Furthermore, the penalty as assessed violates the Excessive Fines Clauses of the United 

States and West Virginia Constitutions, which require a penalty to be proportionate to the 

offense. The penalty was plainly excessive and disproportionate to selling de-listed cigarettes 

which netted Ashland Specialty a profit of just $2,500. The $159,398 penalty is 64 times the 

profit and the equivalent offorfeiting them more than 5 times over and 35 times the MSA escrow 

and is thus grossly disproportionate to the gravity of the offense under the circumstances. 
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Especially. here, where no hann was done and deterrence was in-elevant given Ashland 

Specialty's self-discovery and self-correction of its error, the penalty assessed three years 

afterwards is unconstitutional. 

In overturning the OTA's decision, the Circuit Court en'oneously substituted its judgment 

for that of the OTA. This holding' undennines the administrative process by ignoring key 

findings of the OTA, which held an administrative hearing and acted as the fact finder. Based on 

the evidence it accepted at the hearing, the OT A found that the Tax Commissioner did not 

exercise the required discretion in automatically applying the penalty at the maximum 500% rate. 
. . 

The Circuit Court erred by looking past these facts to overturn the OTA's decision. 

However, the OTA also erred by not modifying the penalty further downward given the 

multiple mitigating factors and constitutional limitations on such a disproportionate penalty. This 

Court should also review the OTA's findings as they relate to those mitigating factors and abate 

the penalty completely or reduce it to nearly $0. 

Finally, by transferring the case to the Kanawha Circuit Court sua sponte, the Cabell 

Circuit Court denied Ashland Specialty its due process rights. Ashland Specialty was not 

afforded an opportunity to be heard on how the transfer would affect it and the disadvantages it 

may face by not allowing it to choose its venue. The case was properly appealed to Cabell 

Circuit Court, and it was this, Court alone who had the jurisdiction to detennine whether that 

action was properly filed before it could be transferred, sua sponte or otherwise. 

9 




. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Ashland Specialty requests oral argument pursuant to R.A.P. 19 and R.A.P. 2 0. This case 

is appropriate for oral argument under R.A.P. 19 because it involves assIgnments of error in the 

application of settled law, it claims an unsustainable exercise of discretion where the law 

governing that discretion is settled, and it claims a result against the weight of the evidence. It is 

also appropriate under R.A.P. 20 because i~ involves a constitutional question regarding the 

validity of a court ruling. Because the case involves both R.A.P. 19 and R.A.P. 20, a 

memorandum decision is likely not appropriate. 

ARGUMENT 

I. Standard of Review 

"The same standard set out in the State Administrative Procedures Act, W. Va. Code, 

29A-1-1, et seq., is the standard of review applicable to review of the Tax Commissioner's 

decisions .... " Frymier-Halloran v. Paige, 193 W.Va. 687, 458 S.E.2d 780 (1995). The West 

Virginia Administrative Procedures Act provides that "an agency action may be ·set aside if it is 

'[c]learly wrong in view of the reliable, probative and substantial evidence on the whole record; 

. or ... [a]rbitrary or capricious or characterized by abuse of discretion or clearly unwarranted 

exercise of discretion.'" ld. at 695, 458 S.E.2d at 788 (quoting W. Va. Code § 29A-5

4(g)(5) and -4(g)(6)(1964)). It may also be overturned if it is "in violation of constitutional or 

statutory provisions." W. Va. Code § 29A-5-4(g)(I). Although the "clearly wrong" and the 

"arbitrary and capricious" standards of review are deferenti8J. ones, the decision must be 

"supported by substantial evidence or by a rational basis." Frymier-Halloran, 193 W.Va. at 695. 

"[T]he clearly erroneous nl1e does not protect findings made on the basis of incorrect 

legal standards." ld. at 695 n. 13. Furthermore, "[w]here the issue on an appeal from the circuit 

court is clearly a question of law or involving an interpretation of a statute, we apply a de 
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· . 
novo standard of review." Charleston Area Medical Center, Inc. v. State Tax Dep't of West 

Virginia, 224. W.Va. 591, 595 (2009) (internal citation omitted). Thus, "[o]n appeal of an 

administrative order from a circuit court, this Court is bound by the statutory standards contained 

in W. Va. Code § 29A-5-4[ ] and reviews questions of law presented de novo; findings of fact 

by the administrative officer are accorded deference unless the reviewing court believes the 

findings to be clearly wrong." Syl. Pt. 1, Muscatell v. Cline, 196 W.Va. 588, 474 S.E.2d 518 

(1996). 

Here, in view of the entire record, the Circuit CoUrt's self-characterized finding of "fact" 

that the circumstances that led Ashland Specialty to sell off-List cigarettes were "not beyond its 

control" [KCC FOF ~ 10 (Appx. 195)] was: [1] in actuality a conclusion of law applied to 

undisputed facts; [2] if indeed a fact rather than a legal conclusion, "clearly wrong in view of the 

reliable, probative and substantial evidence on the whole record"; and, [3] if a fact, not according 

the proper deference to the fact-finder, i.e., the OTA. W. Va. Code § 29A-5-4(5). Moreover, in 

light of the evidence in the record, the Circuit Court erred by not holding that the Department 

failed to take all mitigating factors into account, and the OTA erred by not according such 

mitigating factors into account in failing to fully abate the penalty or reduce it so close to 0%. 

Ashland Specialty submits that errors here were in application of the law regarding abuse 

of discretion to undisputed facts, and those questions are subject to de novo review by this Court. 

Charleston Area Medical Center, supra. Furthennore, Ashland Specialty has alleged violations 

of the Excessive Fines Clauses of the United States and West Virginia Constitution, which are 

obviously supject to de novo review. Muscatell, supra; W. Va. Code § 29A-5-4(1). 
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II. The Circuit Court erred by holding that the Commissioner did not abuse his 
discretion by assessing the monetary penalty. of W. Va. Code § 16-9D-8(a) against 
Ashland Specialty for selling delis ted cigarettes at the maximum percentage rate of 
500% allowable,as the Commissioner admittedly does automatically in every 
instance, taking no circumstances into account, rather than 0% or something less 
than 500% (e.g., 25%). 

Under W. Va. Code § 16-9D-8(a), the Department may assess additions to tax, i.e., 

penalties, for a violation of allY of the laws of Chapter 16 of the West Virginia Code as follows: 

The commissioner may also impose a civil penalty in an amount 
not to exceed the greater of five hundred percent of the retail value 
.of the cigarettes or five thousand dollars upon a determination of 
violation. of subsection ( c), section three of this article or any rules 
adopted pursuant thereto. The penalty shall be imposed and 
collected in the manner that tax is assessed and collected under 
article ten, chapter eleven of this code .... [emphasis supplied]. 

Accordingly, the Tax Commissioner may .assess this penalty of up to 500% on the retail 

price of de-Listed cigarettes. The use of "may" instead of "shall" in W. Va. Code § 16-9D-8(a) 

requires the· Tax Commissioner' to exercise discretion in assessing such a penalty. "An 

elementary principle of statutory construction is that the word 'may' is inherently permissive in 

nature and connotes discretion." Pion~er Pipe, Inc. v. Swain, 237 W. Va. 722 (2016) (quoting 

Gebr. EickhoffMaschinenfabrik Und Eisengieberei mbHv. Starcher,. 174 W.Va. 618, 626 n.12, 

n.12 (1985». "The word 'may' generally should be read as conferring both permission and 

power[.]"ld. (quoting Weimer-Godwin .v. Bd. of Educ. of Upshur Cty., 179 W.Va. 423, 427, 

(1988». The Legislature's choice of the word "may" usually "renders the referenced act 

discretionary, rather than mandatory, in nature." ld. (quoting In re Cesar L., 221 W.Va. 249, 261 

(2007». The Tax Commissioner has discretion to assess this penalty or not and if so, at a rate 

between 0% and 500%. Discretion, or the lack thereof of the exercise thereof,. is thus a crucial 

issue here. 
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(A) The Commissioner admitted that he did not exercise discretion, which is 
itself an abuse of discretion. 

An abuse of discretion occurs when an administrative body fails to exercise any 

discretion at all or refuses to weigh available releyant factors. See Gentry v. Mangum, 466 S.E.2d 

171, 179 n.6 (W.Va. 1995). At the OTA healing, a representative ·for the Commissioner testified 

that he has "no leeway" when it comes to· assessing tllis penalty; he testified that, "Our audit 

program is locked in at 500 percent." Hr'g Tr. 67:11 (Appx. 551). By failing to review any 

circumstances whatsoever, the Commissioner has abused his discretion as a matter of law, and 

the Circuit Court erred by holding otherwise. Gentry, supra. 

When reviewing for an abuse of discretion, this Court must "not simply rubber stamp the 

[lower] court's decision." State ex ref. Leung v. Sanders, 584 S.E.2d 203, 209 (W. Va. 2003) 

(internal citation and quotation omitted). "[A]n abuse of discretion occurs when a material factor 

deserving significant weight is ignored, when an improper factor is relied upon, or when all 

proper and no improper factors are assessed but ...a seriou~ mistake [is made] in weighing 

them."). Gentry v. Mangum, 466 S.E.2d at 179 n.6. All of the evidence is that the Commissioner 

assessed the penalty at the "locked in" rate of "500 percent" [Hr'g Tr. 67:11 (Appx. 551)], 

ignoring all mitigating factors; as such, the Crrcuit Court erred because the Commissioner's 

locked in at 500% approach amounts to a classic abuse ofdiscretion as a matter of law. 

(B) The Circuit Court erroneously viewed this penalty set at 500% as one of 
"strict liability" when mitigating factors should have been taken into account 
under the plain language of W. Va. Code § 16-9D-8(a) which requires setting 
the penalty percentage somewhere between 0% and 500%. 

The Circuit Court has described the penalty as one of "strict liability" and held that "[a] 

~payer's failure to comply cannot be mitigated." Ord. at 10-11 (Appx. 200-201). This holding 

would read all "discretion" out of W. Va. Code § 16-9D-8(a) in violation of "the well settled 
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.maxnn that the legislature will not enact a meaningless or useless statute." Ord. at 16 (Appx. 

205) (citing State o/West Virginia ex reI. Hardesty v. Aracoma-Chie/Logan No. 4523, 147 W. 
. . 

.va. 645 (1963)). 

While something akin to strict liability can apply in the penalty imposition context, (e.g., 

when the imposition rate of the penalty is set by statute), the Commissioner's automatic 

assessment in ev·ery case of this percentage penalty at 500% ...,. -which is not set by statute but 

rather must be within a range of 0%' to 500% [W. Va. Code § 16-9D-8(a)] - and without taking 

any factors fut~ account is a per se ·abuse of discretion. Gentry, 195 W.Va. at 520 n.6. The 

Commissioner thus erred by ignoring the many mitigating factors at play here, and the Circuit 

. Court erred by reversing the OTA on this issue. 

(C), Penalties, including the instant penalty, must be waived when a taxpayer 
shows reasonable cause. 

The Co~ssioner has the authority to impose (or not) and also to waive (i.e., cancel, 

abate, etc.) penalties. United Fuel Gas Co. v. Battle, 167 S.E.2d 890, 918 CW. Va. 1969) The 

Commissioner's "exercise of ... discretion is subject to judicial. review." ld. Indeed, ''the 

appellate court, in the exercise of its jurisdiction to hear and determine such appeal, may set 

aside and vacate anypenalties imposed by the tax commissioner." ld. at 276 (emphasis added). 

There is an absence of guidance as to the standard to set the percentage rate of the 

specific penalty at issue or to waive it. The clear rule, however, is that penalties may be waived 
. 

(in part or in whole), set asid~, or vacated "when ... the taxpayer shows reasonable cause.... " ld. 

at 276. See W. Va. State Tax Bulletin, W. Va. T~ Dept. Vol. 2, No.1 (Jan. 1988) (If Tax 

Commissioner "determines that sufficient evidence does not exist to support the imposition of 

penalties, he may use his discretion to abate any or all penalties .... ''); W.Va. Code 11-10-18 

(authorizing the abatement of penalties when it is shown·that "failure is due to reasonable cause 
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and not due to willful neglect"); Tony P SeWtd Constr. Co. v. Caryl, 408 S.E.2d 336,345 CW. 

Va. 1991). Penalties have been abated in West Virginia for a variety of reasons constituting 

reasonable cause, including reliance on written advice from the Department [W. Va. Code 11-10

7c] or a "good faith misunderstand~g of the applicable law" [W. Va. Admin. Decision No. 90

0~8 C (Jan. 1, 1991)]. But, again, there is a dearth of guidance as to the many individualized 

circumstances constituting reasonable cause. As such, this Court, may look to the body of law 

regarding penalties in the federal tax context. For. example, the penalty for failure to file a return 

under Section 6651 of the Code of 1986, as amended ("Code") may be abated if they are "due to 

reasonable cause and not willful neglect." Each of the mitigating factors here are of a. type that 

would warrant abatement, waiver, cancellation, or reduction to near 0% of the penalty assessed. 

(0) T~e Mitigating Factors Here Amount to Reasonable Cause to Abate the 
Penalty Assessed to 0% or close to 0%. . 

. 
First, Ashland Specialty had a system in place to prevent sales of de-listed cigarettes, but 

circumstances outside of its control frustrated its operation - the abrupt turnover of the 

operations manager responsible for such system. Ashland Specialty had no prior warning that it 

would need to fire an employee for stealing cigarettes, nor could it have been aware of the 

replacement's personal issues that led him to be unable to adequately assUme his role in 

o~ers~ing the List. Hr'g Tr. at 24:16 to 25:10-19 (A.ppx. 508-509). This.circumstance )lIouId be 

held reasonable cause and not due to willful I.1eglect under the Code .because it was not 

"conscious, intentional failure or reckless indifference." Rogers v. Comm'r, T.C. Memo 2016

152 (2016) (quoting United States v. Boyle, 469 U.S. 241, 247 (1985». In addition, this factor 

would likely amount to reasonable cause because Ashland Specialty exercised "ordinary 

business care and prudence." Id. In Rogers, the taxpayer's penalties were abated because her 

failure to timely file her return was due to reasonable cause and not willful neglect where a series 
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of events outside of her control, including two fires, displacement from' her home, illness, and 

injury resulted in her filing her return late. Here too, the circumstances leading to .the sale of 

delisted cigarettes were wholly outside ofAshland Specialty's control. 

Second, Ashland Specialty also did 110t receive any notification from the Department (via 

einail or otherwise) indicating that GP-Galaxy Pro brand cigarettes were to be removed from the 

List on June 21, 2009. Hr'g Tr. at 26:7-10 (Appx. 510). Had it known they had been 4elisted, 

Ashland Specialty would 110t have sold them. Here, there was a good-faith ~stake of fact 

regarding what brands were on the List, and acted in good faith in ceasing its sales of GP-Galaxy 

.Pro as soon as' it discovered its error, and in West Virginia good faith errors justify abatement of 

penalties. W. Va. Admin. Decision No. 90-008 C (penalties may be abated for a "good faith 

misunderstanding of the applicable law"). Moreover, this factor would likely qualify as 

reasonable cause because Ashland Specialty exercised ordinary and prudent business care and 

unknowingly and 'unintentionally sold GP-Galaxy Pro cigarettes immediately after they had :been 

de-Listed. Rogers, T.C. Memo 2016-152. 

Third, further complicating'matters, during the r~leval1t time period, GP-Galaxy Pro was 

known as GP, GP-Galaxy Pro, and Oalaxy.Pro, all of which. were manufactured by Phoenix 

Industria e ~omercio de Tabacos Ltda. (''Phoenix''). Hr'g Tr. at 26:1-6 (Appx. 510); Pet'r Ex. 1 

(Appx. 403). Therefore,.it was difficult to tell that the brand had in fact been removed from the 

List, especially when the brand remained on approved brand lists in other states. Hr'g Tr. 38:3-5; 

48:9 (Appx. 522-532); Pet'r Ex. 2 (Appx. 404). Indeed, GP-Galaxy Pro was on the list in other 

states, including Kentucky, where Ashland Sp~ialty is based. Hr'g Tr. 7:1-9 (Appx. 491); Pet'r 

Ex. 1 (Appx. 403). Again, there was a good-faith misunderstanding and mistake of fact, and this 

is a recognized circumstance in West Virginia for abatement of penalties. W. Va. Admin. 
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Decision No. 90-008 C. In addition, there was uncertainty as to what exact brap.d was on the List. 

See Pennsylvania and West Virginia Supply Corp. v. Rose, 179 W. Va. 317 (1988) (abating 

penalties due to 1.U1certainty after law change). 

Fourth, Ashland Specialty electronically reported to the Department the sales for June 

(post-June 21) (in July) and for July (~11 August), which demonstrates that Ashland Specialty 

thought that they were on-list. Hr'g Tr. at 26:14-16 (Appx. 510). The Department, however, did 

not notify or oth~ise contact ~sh1and Specialty to inform it that GP-Galaxy Pro had been 

removed from the List even after receiving Ashland Specialty's sales reports in July and August 

2009.. Hr'g Tr. at,26:17 to 27:5 (Appx. 510-511). Indeed, under these circumstances, most 

reasonable people would have believed that such sales were allowed given the general practice of 

states promptly contacting distributors who have sold delisted cigarettes. Hr'g Tr. 26:21-22; 

27:1-2 (Appx 510-511): This factor should amount to reasonable cause to abate the penalty 

because it is an81ogous to reporting all facts to the Tax Commissioner and relying on his advice, 

or in this case, acquiescence, given that he did not a,ssess this pei1alty for nearly three years after 

the sales took place. Cj. W. Va. Code 11-10-7c. 

Fifth, Ashland Specialty discovered the error on its own in September of2Q09, when Bud 

Copley, Vice President ofAshland Specialty, determined that GP-Galaxy Pro had been removed 

from the List. Hr'g Tr. at 27:6-19 (Appx. 511). And, Ashland Specialty'immediately ceased the 

sale ,of GP-Galaxy Pro brand cigarettes in West Virginia. Hr'g Tr. 27:6-19 (Appx. 511). 

Moreover, Ashland Specialty changed the way its system handles brands and their List status so 

as to prevent sales of off-List cigarettes in the future. Hr'g Tr. at 27:20 to 28:18 (Appx. 511

512). Both the self-discovery and immediate self-correction show that Ashland Specialty acted in 

good faith, which is again cause to waive a penalty. W. Va. Admiri. Decision No. 90-008 C (Jan. 
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1, 1991). This was also a mitigating factor addressed in Rogers, where the ~axpayer had made 

every effort to comp1y.with tax laws in the past and her failures were not a "blatant tax avoidance 

technique." Rogers, T.C. Memo 2016-152. Here, as soon as it discovered its error, Ashland 

Specialty came back into compliance immediately and took steps to prevent repetition of this 

error. 

Sixth, in January 2010, a few months after the involVed sales, West Virginia put GP-

Galaxy Pro cigarettes back on the List, indicating that little harm, if any, was done. Hr' g Tr. 7:1
. . 

9 (Appx. 491); Pet'r Ex. I (Appx. 403). Ashland Specialty gained little from its error. On the sale 

of off-List GP-Galaxy Pro and Berley cigarettes, Ashland Specialty made a profit of 

approximately $2,500. Hr'g Tr. at 8:7-8 (Appx. 492). Accordingly, the error was not due to any. 

willful neglect or intent not to comply, which would result in' reasonable cause to abate the 

penalty. Rogers, T.C. Memo 2016-152. 

All of these mitigating factors should have been taken into account in the determination 

ofwhether to assess a penalty, what percentage between 0% and 500% to apply, and whether to 

cancel the penalty. Instead, as the Commissioner's agent testified, "My auditors have no 

discretion ... J have the ability to go to my director and get anything-to req~est something less. 

It's never happened....in my recollection, they've all been 500 percent that we've done." Hr'g 

Tr. 65:18-21 (Appx. 549). He went on to say that it was the Department's audit procedures that 

the maximum 500% penalty rate was always to be assessed for that penalty, explaining "Our 

audit program is locked in at 500 percent." Hr'g Tr. 67:11 (Appx. 551). It is without cavil. that 

the Commissioner exercised no discretion here; moreover, more than ample" reasonable cause 

was present which would require waiver ofthe penalties assessed. 
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(E) A penalty reduction, or more appropriately - cancellation, under the 
involved ,circumstances is not counterproductive; rather, given the multiple 
mitigating factors here, it is necessary and appropriate. 

The Circuit Court erred ?y holding that imposing a reduced penalty "would be 

counterproductive to the intended purpose of the directory statute which is to 'safeguard the 

master settlement agreement [payment], the fiscal soundness ofthe state,"and" the public health.'" 

Ord. a~ 12 (Appx. 202). Taking the instant mitigating circumstances into account would further 

the intended statutory purpose by exercising the statutorily provided for discretion, i.e., assessing 

the instant penalty at a rate of between 0% and 500%, and not always at 500%, which is the 

Commissioner's established practice. Failure to exercise discretion fails to distinguish between 

inadvertent sales like those here from purposeful, aggressive, or criminal sales schemes. 

As the OTA acknowledged, "[c]ommon sense tells us that the maximum penalty should 

be reserved for the worst offenders, for example, a seller who deliberately sells delisted brands or 

who engages in ~ome criniinal activity in connection with cigarette sales." OTA Ord. at 10 

(Appx. 277). An addition to tax or penalty may be reduced or abated entirely when willful 

neglect, negligence, or fraud is not present. See Tony P. Sellitti Constr. Co., 408 S.E.2d at 345

46 (permitting an abatement of penalties under the Tax Procedure Act when the taxpayer failed 

. 
to pay a tax for reasonable cause and not willful neglect). Here, Ashland Specialty's mistake 

was far from willful or negligent; it was quite the opposite. Ashland Specialty did what any 

reasonable and responsible business would do, and once it became aware of its mistake; it took 

immediate steps to correct the problem and implemented a ~ew system with the goal to eliminate 

future errors. Hr'g Tr. 27:6-19; 27:20 to 28:18 (Appx. 511-512). 

Ashland Specialty reported to the Department that it had sold GP-Galaxy Pro cigarettes 

in West Virginia. Hr'g Tr. at 26:14-16 (Appx. 510). Indeed, the Department first became aware 

of those sales through Ashland Specialty's own reporting and did not raise this issue with 
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Ashland Specialty until nearly 3 years later. Resp. Ex. 1 (Appx. 370), Pet'r Ex. 9 (Appx. 424). 

Ashland Specialty corrected the situation entirely on its own, and it would have not sold or 

immediately stopped selling GP-Galaxy Pro had Ashland Sp~cialty become aware of the 

situation earlier. Hr'g Tr. 27:6-19 (Appx. 511). 

Penalties are consistently waived or abated entirely when a taxpayer like Ashland 

Specialty has acted in good faith, and as here, its noncompliance was a result of uncertainty. See 

United Fuel Gas Co., 167 S.E.2d at 919. In the United Fuel case, this Court held that a penalty 

should be waived when the taxpayer had failed to pay a tax due to uncertainty resulting from 

"different positions of some of the predecessors of the [tax commissioner]." ld. Here, the 

confusion over which brands of cigarettes were actually off the List (at any given time, these 

cigarettes have been referred to as GP, GP-Galaxy Pro, and Galaxy Pro) confused Ashland 

Specialty as to which brands were approved and which were not. ·Hr'g Tr. at 26:1-6; 38:3-5; 

48:9 (Appx. 510,522,532); Pet'r Exs. 1 & 2 (Appx. 424, 425). Ashland Specialty's mistake in 

selling the off-List brand cigarettes was, inter alia, a result of uncertainty, not a result of any 

intentional acts. Hr'g Tr. 38:3-5; 48:9 (Appx. 522,532); Pet'r Ex. 2 (Appx. 425). As such, a full 

waiver or abatement is appropriate here. 

Other West Virginia statutes are helpful in understanding the General Assembly's.intent 

when it comes to the application of penalties. For example, if a taxpayer willfully fails to pay a 

tax, he can be assessed a 100% penalty under West Virginia law. W. Va. Code § 11-10-19(a). If 

a taxpayer files a fraudulent or false claim for .a refund, he will be assessed a 50% penalty. W. 

Va. Code § 11-10-19(c). For fraud or willful failure, the Department can assess an addition to tax 

of 50%, and the burden is on the Department to prove intent. W. Va. Code § 11-1 0-18( d). Based 

on a reading of these statues in harmony with one other, a penalty imposed at a rate of 500% of 
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the value of the cigarettes within a range of 1 % to 500% should reflect only the most egregious 

circumstances, such as crhninal fraud, e.g., with the proceeds of such fraud used to fund 

terrorism. Here, there was no such intent- nowhere remotely close. 

Although Ashland Specialty sold off-List cigarettes, its actions were far from negligent, 

willful, or fraudulent; it was an honest mistake. If a taxpayer fails to file a return, he will be 

assessed an addition to tax of 5% per month until he files, not to exceed 25% of the tax. W. Va. 

Code § 11-10-18(a). Ashland Specialty's behavior would at most give rise to a penalty like the 

one for failure to file a return, assessed at no more than 25%, if at all. 

The Department's assessment of the 500% penalty, which is the equivalent offorfeiting 

the involved cigarettes five times, represents an abuse of discretion in-violation ofW. Va. Code 

29A-5-4(g). -The Circuit Court erred by holding th'at not applying a maximum penalty would be 

"counterproductive," not only because of the mitigating factors at play here, but also because the 

General Assembly has consistently enacted penalty statutes that impose lower penalty 

. percentages for footfalls errors (e.g., 25%) and reserve higher penalty percentages (e.g., 50% or 

100%) for more egregious civil offenders, and even more onerous pen~lties for criminal 

offenders. Ashland Specialty's circumstances are nothing like the latter. 

As the Court acknowledges, "courts must presume that a legislature says in a statute what 

it means and means in a statute what it says is there." brd. at 16 (Appx. 205). The Legislature 

used the word "may" in W. Va. Code § 16-9D-8(a) and provided a range of rates from 0% to 

500%, which can only be construed as its intent that the Commissioner exercise discretion in 

assessing the penalty and take any number of factors affecting each individual circumstance into 

account. 
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Here, taking such mitigating factors into consideration and readirig W. Va. Code § 16

9D-8(a) in accord with other penalty statutes reserving the harshest penalties for the worst 

offenders should result in the reduction ofsuch to close to 0% or cancellation of the penalty. 

ITI. The Circuit Court erred by holding that the assessed penalty, which is the 
equivalent of forfeiting the subject Cigarettes over five times, roughly sixty-four 
times the profit and thirty-five times the MSA escrow on the involved cigarettes, did 
not violate the Excessive Fines Clauses of the United States and West Virginia 
Constitutions. 

The Eighth Amendment of the United States Constitution provides that "[e]xcessive bail 

shall not be required, nor excessive fines imposed...." U.S. Const. amend. VIII. Via the 

Fourteenth Amendment [U;S. Const. amend. XIV, § 1], the Eighth Anlendment's prohibition 

against excessive fines applies to the States, including West Virginia. R9binson v. California, 

•
370 U.S. 660, 667 (1962). Article 3 of the West Virginia Constitution mirrors the Eighth 

Amendment and provides that "[e]xcessiv~ bail shall not be required,· nor excessive fines 

imposed, nor cruel and unusual punishments inflicted." W. Va.. Const. Art. 3 § 5. 

A mere glance reveals huge red flags here; the Commissioner assessed Ashland Specialty 
. . 

a penalty of almost $160,000 at a rate of 500% of the cigarettes' retail value which generated a 

profit ofjust $2,500 and refused to canc~l such penalty in light ofmultiple mitigating factors. At 

$0.0188482 per cigarette [W. Va. Code § 16-9B-3(b)(1)(E)]", the manufacturer's MSA escrow 

obligation associated with these cigarettes (12,23"0 packs or 244,600 sticks) was $4,610.27; so, 

the penalty·assessed was 35 times the MSA escrow on the cigarettes (which is the manufacturer's 

obligation). But, in determining that this penalty did not run afoul of the Excessive Fines C1aus.es 

of the United States and West Virginia Constitutions, the Circuit Court ignored the operative 

facts and applied the wrong analysis, leading to an erroneous conclusion. 
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The Circuit Court began with an incorrect premise; stating: ''the presumption is always in 

Ifavor of the constitutionality of a law enacted by the legislature and the courts must be slow and 

cautious to overthrow legislative action." Ord. at 21 (Appx. 210). Here, however, Ashland I 
Specialty did not and does not claim that W. Va. Code § 16-9D-8(a) itself is unconstitUtional. 

Rather, the law is unconstitutional as applied to Ashland Specialty in these circumstances. Thus, 

this presumption does not apply and does not save the Commissioner's assessment of severe, 

confiscatory penalties for these inadvertent sales. In actuality, the Commissioner's penalty 

assessment here is obviously disproportionate to the offense and is thus unconstitutionally 

. excessive. 

(A) The Circuit Court erred by falling to hold that the penalty was 
disproportionate to the offense as required by U.S. v. Bajakajian, given the 
mitigating circumstances, the minimal harm done, and the fact that the penalty 
would not have achieved a deterrent effect given that the sales at issue were 
made by mistal<e. 

The proper standard used to detennine whether a penalty is unconstitutional is. whether 

the penalty is proportionate to the offense. U.S. v. Bajakajian, 524 U.S. 321 (1998). The Circuit 

Court, however, held that "[t]he penalty imposed by the Tax Commissioner is not in violation of 

the United States and West Virginia Constitutions" because of a "history of previous and 

escalating infractions." Ord. at 20-21 (Appx. 209-21OJ. A complete lack of reference to 

"previous and ~scalating infi.'actions" within the penalty statute itself notwithstanding, these are 

not factors that deterinine whether a penalty is unconstitutional. 

In a.ddition to a prohibition against excessive fines, the West Virginia Constitution also 

provides that "[p]enalties shall be proportional tq the character and degree of the offence." W. 

Va. Const. Art. 3 § 5. A "punishmerit may be constitutionally impermissible, although not cruel 

or unusual in its method, if it is so disproportionate to the [offense] for which it is inflicted that it 
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shocks the conscience." State v. Blevins, 231 W. Va. 135, 158 (2013). When·a penalty is so 

extreme in relation to the hann caused by an offense that it offends traditional standards of 

justice and fair play, it cannot pass muster under the West Virginia Constitution and must be 

overturned. 

Both the United States and West Virginia Constitutions require proportionality when it . 

comes to the application of a penalty. In U.S. v. Bajakajian, which dealt with a penalty requiring 

the defendant to forfeit 100% of the money he failed to claim on a customs form upon entering 

the country, the Court opined that "the touchstone of the constitutional inquiry under the 

Excessive Fines Clause is the principle of proportionality" and that the amount of fines "must 

bear a propor1;ionate relationship to the gravity of the offense it js designed to punish." 524 U.S. 

321,327 (1998). "If the amount of the forfeiture is grossly disproportional to the gravity of the 

defendant's offense, it is unconstitutional." Id. at 337. 

In that case, the U.S. Supreme Court ultimately concluded that the forfeiture would 

violate the Excessive Fines Clause: 

Under this standard, the forfeiture of respondent's entire $357,144 
would violate the Excessive Fines Clause. Respondent's crime was 
solely a reporting offense. It was permissible to transport the 
currency out of the country so long as he reported it. Section 
982(a)(1) orders currency to be forfeited for a "willful" violation of 
the reporting requirement. Thus, the essence of respondent's crime 
is a willful failure to repOli the temoval of currency from the 
United States. Furthermore, as the District Court found, 
respondent's violation was unr~lated to any other illegal activities. 
The money was the proceeds of legal activity and was to be used to 
repay a lawful debt. Whatever his other vices, respondent does not 
fit into the class of persons for whom the statute was principally 
designed: He is not a money launderer, a drug trafficke~, or a tax 
evader.... 

The harm that respondent caused was also minimal. Failure. to 
report his currency affected only one. party, the Government, and in 
a relatively minor way. There was no fraud on the United States, 
and respondent caused no loss to the public fisc. Had his crime 
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gone tmdetected, the Government would have been deprived only 
of the information that $357,144 had left the country. The 
Govermnent and the dissent contend that there is a correlation 
between the amount forfeited and the harm that the Govermnent 
would have suffered had the crime gone undetected. We disagree. 
There is no inherent proportionality in such a forfeiture. It is 

. impossible to conclude, ~or example, that the harm respondent 
caused is anywhere near 30 times greater than that caused by a 
hypothetical drug dealer who willfully fails to report taking 
$12,000 out of the country in order to purchase drugs. 

Comparing the gravity of respondent's crime with the $357,144 
forfeiture the Government seeks, we conclude that such a forfeiture 
would be grossly disproportional to the gravity ofhis offense. It ... 
bears no articulable cOlTelation to any injury suffered by the 
Government. 

ld. at 337-40 (internal citations and footnotes omitted). In holding that the fine which the f~deral 

government imposed, i.e., forfeiture of the involved currency, the equivalent of the instant 

penalty applied at the 100% rate, was disproportionate to the respondent's offense, the U.S. 

Supreme Court noted that respondent had committed the offense of removing currency without 

reporting it and was not a money launderer, a drugtraffic~er, or a tax evader,. which confirmed a 

minimal-level of culpability. ld. at 337-39. Ashland Specialty is even less culpable than ·the 

Bajakajian respondent in, that Ashland Specialty's violation was not willful (in.deed j Ashland 

Specialty even reported its sales) and such sales were made, not in any criminal enterprise, but in 

the operation of a legal business. 

ill Bajakajian, respondent's withdrawal of currency without reporting caused minimal 

harm, the operative facts therein are similar to those here. Ashland Specialty mistakenly sold a 

small amount of de-Listed GP-Galaxy Pro cigarettes, in relation to its total sales, and was 

assessed a pen~lty of $159,398.00. This penalty when imposed at the 500% maximum rate is the 

,equivalent of forfeiting the cigarettes five times, and is roughly sixty-four times the profit on the 

involved cigarettes. In contrast, Ashland Specialty's actions affected only one party, the state 
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government, and in a relatively minor way. There was no fraud on fue state, and Ashland 

Specialty caused no loss to fue state's fisc .. Indeed, there is no evidence in the record that: the 

manufacturer did not make fue required MSA escrow deposit of less than $5,000; that the 

required escrowed amounts due the state are outstanding [W. Va. Code § 16-9B-3]; or, that the 

state was or would be deprived of any amount of escrow or MSA monies whatsoever. As in 

Bajakajian, it is impossible to conclude that the harm, if any, Ashland Specialty caused is 

anywhere near 35 times greater fuaD. the amount of the manufacturer's MSA escrow obligation. 

The nearly $160,000 penalty amount assessed against Ashland Specialty is not only 

facially excessive, it is also grossly disproportionate to the character and degree of Ashland 

Specialty's conduct. Such extreme disparity between the amount of the penalty and the degree of 

the offense "shock the conscience." Blevins, 231 W. Va. at 158. 

The nature and extent of the offense was relatively minimal, given the large amount of 

cigarettes Ashland Specialty sells into West Virginia each year and its overwhelming compliance 

with List standards when it comes to the vast majority of its sales. The mistake was corrected 

immediately upon discovery, and Ashland Specialty did not act with any intent or willfulness. 

Harm, if any, caused by Ashland Specialty is also minimal. By all accounts, the GP-Galaxy Pro 

brand cigarettes were on the List until June 21, 2009, off for six or seven months, and back on 

the List on Januru:y 14,2010. It strains credulity to claim that the public was harined by the sale 

of a relatively insignificant number of cartons of cigarettes that had been removed from the List, 

especially when that brand was re-Listed just a few months later. 

Ashland Specialty unintentionally made a mistake as a' result of uncertainty that it 

rectified on its own, ~ut has been subjected to a penalty that is unconstitutional under the 

Bajakajidn and West Virginia standards. The instant penalty is gr~ssly disproportionate to 
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Ashland Specialty's actions. Such fines are ~'tyraJ.mical in court, and abhorrent to the public."· 

State v. Cooper, 304 S.E.2d 851,85 (W. Va. 19·83). 

Furthermore, "[0 ]ne of the factors to be considered is whether a fine as large as that 

imposed... is required to achieve the desired deterrence." United States v. Mackby, 261 F.3d 

821, 830 (9th Cir. 2001). Here, no penalty was required for deterrence, as Ashland Specialty 

achieved that on its own when it realized its mistake and has always striven to remain compliant 
. . 

with West Virginia law. Ashland Specialty also developed a new plan for remaining List

compliant after this issue arose, before a penalty was even assessed that could hav~ had a 

deterrent effect. As in Bajakajian, this is not a situation where the Deparbnent is dealing with a 

criminal interested in coinmitting fraud and selling contraband cigarettes to fund illicit activities. 

Ashland Specialty is not such a nefarious actor. 

Comparing·the circumstances here (the sale of non-List cIgarettes) with the penalty that 

the Commissioner assessed, the only conclusion is that the penalty is clearly excessive and 

grossly disproportional to the involved conduct. This Court should hold that the penalty as 

assessed is unconstitutional and reduce it to 0% or near 0% (e.g., 25%). 

IV. The Circuit Court erred by improperly. substituting its judgment for that of the 
OTA, which fomid that the Commissioner abused his discretion by failing to 
exercise any discretion. 

Penneating the Circuit Court's order is the improper substitution of its judgment for that 

of the OTA, particularly as the fact finder. "When reviewing the administrative decision of [an 

administrative agency], the circuit court is required to engage in a substantial inquiry, but it must 

not substitute its own judgment for that of the [agency]." Frymier-Halloran, 193 W.Va. at 695. 

In its opinion, however, the Circuit Court made findings of fact and conclusions of law that were 

not based upon evidence in the record and which usurped the OTA's position as the fact finder. 
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(A) The Circ1:lit Court erroneously substituted its judgment for that of the 
OTA by ignoring the OTA's findings of fact and basing its decision on facts 
that were not supported by the evidence in the record. 

The Circuit Court determined that "Ashland Specialty's failure to have a system in place 

which prevented the sale of de-listed cigarettes was not beyond its control." brd. at 5, FOF ~ 10 

(Appx. 195). In actuality, this finding is not a fact; it is a legal conclusion. Moreover, as 

discussed supra, Ashland Specialty did in fact have a system in place to prevent sales of de-listed 

cigarettes, and circumstances outside of its control frustrated its operation, e.g., abrupt tumover 

of the operations manager responsible for such system, the confusion in the market place as to 

the brand that had been de-listed, etc. By purporting to make a factual finding that Ashland 

Specialty's circumstances were not beyond its control, the Circuit Court has improperly 

attempted to override the OTA's determinations as fact finder. To the extent that this Circuit 

Court finding is a factual one, it is not supported by substantial evidence and must be overturned. 

Frymier-Halloran, 193 W. Va. at 695. 

The Circuit Court also held with no basis in the facts in the record that ''Uncontroverted 

evidence establishes that following the previous two audits, Ashland Specialty did not correct its 

behavior." Ord. at 11 (Appx. 201). In actuality, Ashland Specialty presented uncontroverted 

testimony that the prior two minimal offenses were related to computer keying errors, and the 

sales at issue here were caused by different circumstances (i.e., termination for cause of the 

employee in charge of compliance). Hr'g Tr. 24:22-23 (Appx. 508). Moreoever, the evidence 

was that Ashland Specialty corrected the cause of the prior tWo incidents. As such, the 

uncontroverted evidence demonstrates that because keying errors did not cause the incident at 

issue, the instant issue did not result from uncorrected or repetitious behavior. 
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(B) The Circuit Court erroneously substituted its judgment for the OTA by 
failing to uphold the OTA's conclusion that the Tax COD1missio~er abused his 
discretion by exercising no discretion. 

The Circuit Court also en-oneously substituted its judgment for that of the OTA when it 

held that the Tax Commissioner did not abuse his discretion by failing to exercise any discretion 

at all in applying the penalty at an automatic and maximum 500% rate. The Court held that the 

"OTA erred when it found the Tax Commissioner had abused his discretion when the evidence 

revealed that the same penalty is imposed on all businesses or persons who sell unauthorized. 

cigarettes." Ord. at 13 (Appx. 203). The fact that the same penaltY is applied in all circumstances 

is more evidence, not less, that the Commissioner abused his discretion. As the fact finder, the . . . 

OTA found the prospect of the Department applying a 500% penalty in every single case without 

exercising any discretion "troubling." OTA Ord. p. 8 (Appx. 275). 

By applying the same penalty in every case, the Commissioner has acted in contravention 

of the intent of the General Assembly, which affords him discretion in applying between a 0% 

and 500% penalty. The Commissioner's uniform application of 500% penalty reads "discretion" 

out ofW. Va. Code § 16-9D-8(a) in violation of "the well settled maxim that the legislature will 

not enact a meaningless or useless statute." Ord. at 16 (citing State of West Virginia ex reI. 

Hardesty v. Aracoma-Chief Logan No. 4523, 147 W. Va. 645 (1963)). The OTA correctly 

recognized this, but the Circuit Court chose to ignore the OTA's correct judgment and mstead 

substitute its own, which it is not permitted to do under W. Va. Code 29A-5-4(g)(5). See also 

Frymier-Halloran, 193 W. Va. at 695. The issue is not whether the penalty is uniform; it is 

whether the Commissioner has exercised discretion. Here, it is plain that he did not. 

Along the same lines, the Circuit Court herd that the OTA "erred when it concluded that 

the. Commissioner exercised no discretion in issuing the $159,398.00 penalty against Ashland 
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Specialty" because the Commissioner ''had numerous penalty options" of which this was only 

one. Ord. at 8 (Appx. 198). And, it held that the COlmnissioner made a "decision." Ord. at 10 

(Appx. 200). hI sum, the Circuit Court held that "OTA erred when it substituted its judgment for 

that of the Tax Commissioner when the totality of the evidence did not reflect an abuse of 

discretion." Ord. at 17 (Appx. 207). The OTA, however, did not err but rather properly 

concluded in its Final Decision at pages 5 to 9 that the totality of eviden<?e disclosed that the 

Commissioner exercised no discretion at all because although he has more than one option, he 

imposes the percentage of retail ~ale price penalty at the maximum 500% rate automatically in 

each and every circumstance including this one, regardless. Gentry, '195 W.Va. at 520 n.6. The 

Commissioner's testimony was uncontroverted that "the audit program is locked in at 500%" and 

auditors have "no leeway" in applying anything other than a 500% penalty. Hr'g Tr. 67:11 

(Appx. 551). Yet again, the Circuit Court chose to ignore the findings of fact of the OTA and 

apply its own judgment. 

The Circuit Court thus erred by holding that the "OT A erred when it found the Taxpayer 

had met its burden of showing that the money penalty issued against it by the Tax Commissioner 

was erroneous, unlawful, or otherwise valid." Ord. at 20 (Appx. 209). Ashland Specialty did 

meet its burden before the OTA because the evidence as considered by the OTA demonstrates 

that the Commissioner exercised no discretion in automatically applying this particular penalty at 

the 500% maximum rate. Hr'g Tr. 67:5-6 (Appx. 551). The OTA's decision was thus "supported 

by substantial evidence or by a rational basis." Ord. at 2 (Appx. 192) (citing In re Queen, 196 W. 

Va. 442 (1996): 

The Court also erred by holding that the "assessment of penalties for selling unapproved 

brands rests solely at the discretion of the Tax Commissioner who was charged with the 
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obligation to maintain 'the tobacco directory and who possesses expel'tise in the enforcement'o! 

MSA-related statutes." Ord. at 13 (Appx. 203). The Tax Commissioner's actions are subject to 

review, meaning that his exercise ofdiscretion in applying a penalty (or in tIlls case, lack thereof) 

is not the end of the road for aggrieved taxpayers. By statute, the OT A has the authority to 

review the Commissioner's decisions concerning penalties and remand, reverse, vacate, or 

modify them. W. Va. Code § 11-10A-,l2. That includes the instant penalty. Here, the 
, , 

Commissioner admitted he exercised no discretion, and therefore, his decision was per se 

arbitrary and subject to modification and remand by the OTA. 

The Circuit Coul't thus erred by holding that the OTA "erred when it modified downward 

the penalty assessment issued by the Tax Department against Ashland Specialty. OTA's 

modification lacked a basis in law and usurped the statutory discretion granted to the Tax 

Commissioner." Ord. at 6 (Appx. 196). The OTA did not err in modifying the penalty downward 

because the Commissioner abused his discretion by exercising no discretion at all in assessing 

the penalty at the maximum J,'ate of 500%. The OTA properly exercised its powers of review 

under W. Va. Code 11-10A-12, and it was instead the Circuit c.ourt that ~ptoper1y substituted 

its judgment for the fact finder. 

V. The Circuit Court erred by failing to hold that the OTA should.have modified 
the penalty further downward below to near 0% or cancelling it, given the multiple 
mitigating factors and constitutional limitations. 

In reducing the penalty, the OTA found only that it "disagree[d] with the Tax 

Commissioner's contention that [Ashland Specialty] deserves the maximum penalty." 

Notwithstanding the OTA's correct holding that the Commissioner acted arbitrarily, the bTA 

parti.ally reduced the penalty in a single sentence without analysis at page 10 of the OTA's Final 

Decision and without consideration ofthe constitutional limitations at play here, and thus, it is 

properly subject to judicial modification as is the Circuit Court's failure to modify the penalty to 
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near 0% or to cancel it. W. Va. Code 29A-5-4. Indeed, Ashland Specialty submits that the 

penalty should be cancelled entirely, given the Gommissioner's testimony at the hearing that he 

did not exercise any discretion (indeed, he never does). Such behavior is wholly arbitrary and 

improper, given the direction and intent of the General Assembly in affording him discretion. 

VI. The Cabell Circuit Court and Kanawha Circuit Court denied Ashland 
Specialty due process by sua sponte transferring its appeal to Kanawha Circuit· 
Court. 

Under Article III, Section 10 of the West Virginia Constitution, a party is entitled to due 

process "before the deprivation· [of a right] occurs unless a compelling public policy dictates 

otllerwise." North v. West Virginia Bd, of Regents, 160 W. Va. 248, 256 (1977). The West 

Virginia Constitution "requires procedural safeguards against State action which affects a liberty 

or property interest," Barazi v. West Virginia State College, 201 W. Va. 527, 530 (1997). 

W. Va Code § 11-10A-19 (a) provides that taxpayer or the commissioner, or both, may 

appeal the final decision or order of the office of tax appeals by taking an appeal to the circuit 

courts of this state within sixty days after being served with notice of the final decision or' orders. 

Ashland Specialty filed its appeal in the Circuit Court of Cabell County on October 17, 2017. 

The State Tax Commissioner also filed an appeal in the Circuit Court of Kanawha County on 

October 17, 2017. 

W. Va. Code § 11-lOA-19 (a) (3) states "In the event both :parties appeal to different 

circuit courts, the appeals shall be consolidated. In the absence of agreement by the parties,' the 

appeal shall be consolidated in the circuit court of the county in which the taxpayer filed the 

petition for appeal." In West Virginia, "shall" means "shall." Retail Designs, Inc. v. West 

Virginia Div. o/Highways, 583 S.E.2d 449, 455 (W. Va. 2003) ("Shall" is mandatory); SyI. Pt.1, 

Nelson v. West Virginia Pub. Empl. Ins. Bd., 300 S.E.2d 86 CWo Va. 1982). W. Va. Code § 11
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, 
lOA-19 (a) (3) dictates the appeal "shall" be consolidated in the circuit court of the county in 

which the ~payer filed. 

One March 6, 2015 Ashland . Specialty filed a motion to consolidate and tl'ansfer the 

appeals to the Circuit Court of Cabell County. Instead of complying with the mandatory . 

language in W. Va. Code § 11-10A-19 (a) (3) the Cabell Circuit Court transferred Ashland 

Specialty's appeal sua sponte to Kanawha Circuit COUlt without affording Ashland Specialty the 

opportunity to be heard on the matter, in violation of due process. Moreover, "in the absence of 

explicit statutory authority, the decision of a circuit court to transfer an action properly filed in its 

court to another judicial circuit is of considerable importance to the judicial system of West 

Virginia and has the potential of placing a 'litigant at an unwarranted disadvantage in a pending 

action.'" State ex. rei, Riffle Y. Ranson, 195 W, Va. 121, 124 (1995) (quoting State ex rei, John 

Doe Y. Troisi, 194 W.Va. 28,32,459 S,E.2d 139, 143 (1995)). 

Here, Ashland Specialty's·apperu. was properly filed in Cabeil County under W. Va. Code 

§ 11·10A·19 (a). Ashland Specialty's headquarters is located close to Cabell County and it does 

business there, and by transferring its appeal to Kanawha County without providing Ashland 

Specialty the opportunity to weigh in, the Cabell County Circuit Court has placed Ashland 

Specialty at a distinct and ''unwarranted disadvantage in a pending action/, Riffle, 195 W. Va, at 

124, Furthermore, it is this Court, not the circuit courts that have original jurisdiction to decide 

whether an action that was properly filed in a circuit court could be transferred to another circuit 

court. See id, 

The orders ofJudge Chiles and Judge Kaufinan are clearly wrong in light ofW. Va. Code· 

§ 11-10A-19 (a) (3). When the statute is unambiguous it "should be applied as Written," State ex 

rei. Corp. a/Charles Town y, Sanders, 224 W. Va, 630,633,687 S,E.2d 568, 571 (2009). After 
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this matter was transferred and consolidated it languished with the circuit court and Ashland 

Specialty was again denied the ability to present arguments to the court. 

CONCLUSION 

For the foregoing reasons, Ashland Specialty respectfully requests that this Court (i) 

reverse the Circuit Court's Order; (ii) hold that the OTA's modified penalty was an abuse of 

discretion and unconstitutional; (iii) cancel or void the penalty; and (iv) remand the case to the 

OTA for further modification (e.g., to 25%) or cancellation (i.e., 0%) ofthe penalty. 
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