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I. STATEMENT OF THE CASE. 

This appeal arises from the trial of a suit for damages allegedly sustained by a Morgantown 

townhome developer, Hilling Enterprises, LLC ("Hilling"), resulting from work performed on the 

hillside of adjoining property owners, Midtown Motors, Inc. ("Midtown") and Darwin 10hnson 

("Johnson"). Hilling sued its neighbors, Midtown and Johnson, along with Randy Buzzo 

("Buzzo"), the principal of Midtown, and Parrotta Paving Co., Inc. ("Parrotta"), a contractor hired 

by Midtown to perform work on Midtown's property, alleging claims for negligence, nuisance and 

breach ofeasement agreement (against Midtown). Succinctly, Hilling argues that work performed 

on the adjoining hillside resulted in (1) damage to the roadway leading into the townhome 

development and (2) lost profits from "missed" townhome sales. The case was tried and the jury 

returned a verdict in Hilling's favor against all Defendants below. After considering post-trial 

motions, the trial court detennined that the jury instructions given as to Hilling's nuisance theory 

were confusing and misleading and set aside the verdict and ordered a new trial. 

In this appeal, PlaintifflPetitioner Hilling attacks the trial court's discretionary authority to 

correct what the trial court determined to have been "plain" and "significant" error in the 

instructions to the jury on nuisance. During oral argument on post-trial motions concerned with 

the sufficiency of plaintiffs evidence and damages, the trial cOUl1 below sua sponte identified the 

plain and significant elTor in the agreed-upon instructions it gave with respect to Hilling's nuisance 

claim. Reviewing the charge as a whole, the trial court determined that there were "profound 

contradictiolls" in the nuisance instructions such that they "had more than a reasonable potential 

to mislead the jury" and "could not be relied upon to guide the jury as to the correct legal principles 

to guide its decision." Finding the nuisance claims and the evidence in support of same were so 

intertwined with Hilling's other causes of action and shouldering responsibility for this plain error, 



the trial court reached the conclusion that the error could not be considered harmless. Concerned 

that a miscarriage ofjustice had resulted, the trial court found it had no alternative but to grant a 

new trial on all issues in the case. 

The trial court's ruling in this respect is the kind of action this Court and eminently 

respected commentators on civil procedure in this State have strongly encouraged. "Jury 

instructions are reviewed by detennining whether the charge, reviewed as a whole, sufficiently 

instructed the jury so they understood the issues involved and were not misled by the law." 

Franklin D. Cleckley, Robin Jean Davis, Louis L. Palmer, Jr., LITIGATION HANDBOOK ON WEST 

VIRGINIA RULES OF CIVIL PROCEDURE, 4th Ed. § 51, 1136 (2012). "It is error to give inconsistent 

instructions on the law, even though one of them embodies a correct statement oflaw, inasmuch 

as it is impossible for the appellate court later to determine upon what legal principle the verdict 

is based." Id. at 1131-32. "If a jury instmction is erroneously given or omitted, the trial court 

should be given an opportunity to correct such error." ld. at 1125 (citations omitted). 

Clearly, granting a trial court broad latitude in granting or denying motions for a 
new trial is consistent with the principles ofjudicial economy. Here, the trial court, 
before losing jurisdiction of a case, is permitted to correct errors that it or the jury 
might have made during the course of the trial. Furthermore, giving the trial court 
this power to achieve justice may encourage litigants more forcefully to pursue the 
issues below rather than in a full blown and costly appeal. 

In re State Pub. Bldg. Asbestos Litig., 193 W. Va. 119, 132,454 S.E.2d 413, 426 (1994)(Cleckley, 

J., concurring). 

In an apparent attempt to sidestep its own role in the process in hopes this Honorable Court 

will place all blame on the Respondents for the trial court's sua sponte ruling, tlilling wrongly 

asserts that Respondent Parrotta was responsible for submission of the offending instruction and 

then claimed error in the instruction during post-trial motions. To the contrary, the record clearly 

reveals that none of the Respondents, including Parrotta, ever argued to the trial court that the 
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nuisance instructions were erroneous or urged the trial court to grant a new trial on the basis of 

instructional error. I The record shows that, after hearing diametrically opposed viewpoints from 

the parties as to the meaning of the nuisance instructions agreed upon by the parties and given by 

the court, the trial court sua sponte reached the conclusion that the instructions were plainly 

erroneous. By painstaking analysis of the charge as a whole, the relationship between the different 

causes of action asserted and the evidence presented, the trial court made its own detennination 

that the error was not harmless and must be presumed prejudicial, thereby necessitating a new trial. 

In its argument to this Honorable Court, Petitioner Hilling fails to address this fact and the 

discretionary authority of the trial court to take corrective action on its own when it identifies such 

plan and significant error in the instruction to the jury. That failure is fatal to the relief requested 

by Hilling and supports affirmance of the trial court's actions. For the reasons set forth in more 

detail herein, the Order Granting Motion for New Trial entered February 24, 2017 was correct and 

must be upheld on appeal. 

A. STATEM ENT OF FACTS. 

Hilling sought to develop a multi-phase townhome community known as Villas at The 

Glen on approximately 9.05 acres ofland-Iocked real estate it owned in Monongalia County, West 

Virginia. Hilling's property is bordered by property owned by Midtown and Johnson. Appx. 572

77. In order to facilitate this development of land-locked property, Hilling entered into an 

easement agreement with Midtown for the purpose ofbuilding a roadway over Midtown's property 

with which to access the development. Appx. 572, 576. 580, 1043-44. 

The record reflects that, contrary to the presentation by Hilling in this appeal, Parrotta did not assign 
error with the nuisance instructions and is not seeking to take advantage of that error on appeal. Appx. 38
225. If anything, Hilling is trying to take advantage of the plain error identified by the trial court by seeking 
to overturn the trial court's discretionary ruling granting a new trial and advocating for reinstating a jury 
verdict the trial court determined was based upon contradictory and misleading statements of the law. 
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Around that same time, Midtown sought to expand the parking area on its adjoining 

property. Appx. 642-43, 1025-26, 1043. 1129-30, 1143, 1173-74. Midtown contracted with 

Parrotta to haul fill and grade it to expand the parking areas on its property. Appx. 1025-26, 1043. 

According to Hilling, due to earth movement of the fill and the aesthetics of the hillside, Hilling 

sustained certain damages. Appx. 659-50, 670. 697-99. Hilling made claims for loss of the use 

and enjoyment of its property, alleged loss of sales of finished townhomes and the alleged loss of 

opportunities to further develop or expand the townhome community. Appx. 613-14. 617-19, 635

39. 687-95, 697-98, 795-96, 1325-27. 

B. PROCEDURAL HISTORY. 


In its Complaint, Hilling pled three causes of action: (1) negligence against all defendants; 


(2) nuisance against all defendants; and (3) breach of easement against Midtown. Hilling reached 

a settlement with Johnson on the first day of trial and proceeded to trial against Midtown, Buzzo 

and Parrotta. Appx. 2-3. 

In accord with the trial court's directives, the parties collaborated on the proposed jury 

instructions and submitted the same as joint proposed instructions. Appx. 13 n.9. 397-494. 1469, 

1471-72. At the conclusion of Hilling's case-in-chief, Respondents moved the trial court for 

judgment as a matter of law as to all of Hilling's claims, including nuisance, pursuant to W. VA. 

R. elY. P. 50. Appx. 40 n.1; Appx. 42; Appx. 1533 n.3. Respondents' motions were denied. During 

a break in the defendants' case-in-chief, on February 3, 2016, the trial court instructed the parties 

to work together to reform the joint proposed instructions and verdict form and did not hear 

objections on the record in that regard. Appx. 1469, 1471-72. After the close of evidence, 

Respondents again moved for judgment as a matter of law as to Hilling's claims, and the motions 

were again denied. Appx. 40 n.1; Appx. 42; Appx. 1533 n.3. Before the closing arguments ofcounsel, 
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the trial court gave its instruction to the jury. Appx. 1477-1523; Appx. 1617-1646. In so doing, the 

court summarized the claims made by Hilling against the various defendants in the following way: 

The plaintiff has set forth its claims under three legal theories. 
One is simple negligence theory. The second is a breach-of-contract theory in 

which the plaintiff claims ... [t]hat defendant Midtown Motors Inc. violated a 
contract, the easement agreement, and therefore ... is liable for the damages cause 
by that breach of contract. 

The third of the three legal theories is that of nuisance, which essentially means 
that someone has engaged in conduct that is an unreasonable use of one's own 
property which has caused damage to a neighbor's propertv. 

Appx. 1491-92; Appx. 1626 (Emphasis added). 

After going through the general instructions as to direct and circumstantial evidence, 

specific instructions as to the negligence claim, proximate cause and comparative fault, the trial 

court instructed the jury on nuisance: 

Nuisance is not the same as neelieence. The term nuisance is generally 
applied to that class ofwrongs which arises from the unreasonable. unwarranted 
or unlawful use by a person of his own properlY and produces such material 
annoyance, inconvenience, discomfort or hurt that the law will presume a 
consequent damage. Stated another way, nuisance is tile unreasonable, unusual 
or unnatural use of one's properlY so that it substantially impairs the right of 
another to peacefully enjoy his or her property. 

The crux ofa nuisance case is unreasonable land use. A nuisance is anvthing 
which annoys or disturbs the free use ofone's property or which renders its ordinary 
use or physical occupation uncomfortable. A nuisance is anything which interferes 
with the right of a citizen either in person, property - okay - interferes with the 
rights of a citizen either in person, property, the enjoyment of his property or his 
comfol1. 

To be a private nuisance, the subject conduct must be both intentional and 
unreasonable. To qualify as an intentional - to qualify as intentional, under 
nuisance law, conduct must be the type which the actor knows or should know that 
the conduct is causing a substantial and unreasonable interference. 

Deciding whether the subject conduct is unreasonable, arguably the more 
difficult of the two elements, typically requires that the respective land owner's 
inlereJt be subject to a balancing test. In an action for damages alleged as a result 
of nuisance, the plaintiff must show by a preponderance of the evidence that the 
nuisance complained of constituted the proximate cause of injuries. 

In regard to Hilling Enterprises LLC's nuisance claim, you must determine not 
only whether any of the defendants created a nuisance, but also if you find there 
was a nuisance, whether it was a temporary nuisance or a permanent nuisance. 
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Appx. 1508-10; Appx. 1636-37 (Emphasis added). The trial court also addressed nuisance in its 

instructions regarding the proper computation of damages. Appx. 1516-17; Appx. 1641. 

Thejury returned a verdict in favor ofHilling on claims ofnegligence, nuisance, and breach 

of easement. Appx. 29-37. With respect to the negligence and nuisance claims, the jury awarded 

$250,000 for damages to the access road and $800,000 for loss of "business income", for a total 

award of $1 ,050,000. Appx. 35. The jury also awarded $105,000 for the breach of easement claim 

against Midtown. Appx. 35-36. The jury found in favor of Hilling on the counterclaim by 

Midtown. Appx. 36-37. Based upon the jury's verdict, and after crediting the amount of the 

settlement with Johnson, the trial court entered judgment for Hilling and against the remaining 

Defendants in the amount of $845,000, plus costs, for the negligence and nuisance claims and 

judgment for Hilling and against Defendant Midtown in the amount of $1 05,000, plus costs, for 

the breach of easement claim. Appx. 17-19. 

Of particular note, the jury apportioned liability among the Defendants for both the 

negligence and nuisance claims in identical fashions. In assigning fault, the jury did not distinguish 

between negligence and nuisance and assessed liability for those two claims as a whole at twenty

five percent (25%) to Midtown, ten percent (10%) to Buzzo, sixty percent (60%) to Parrotta and 

five percent (5%) to Johnson. Appx. 30-31; Appx. 33-34. 

The parties all filed timely post-trial motions pursuant to W. VA. R. Clv. P. 59. In their 

post-trial motions, Respondents renewed their Rule 50 motions and sought retrial of the entire case 

for a couple of reasons. Appx. 38-225, 1530-45. Parrotta alleged that the defendants were entitled 

to new trial because the jury's verdict was against the weight of the evidence and contrary to the 

COUlt's nuisance instruction. Parrotta, Midtown and Buzzo also argued that the jury's verdict was 

against the weight of the evidence as plaintiffhad failed to provide sufficient evidence ofcausation 
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of his damages both as to loss of sales or business income and the alleged damages to the access 

road. Appx. 1530-45. Alleging errors in two ofthe trial cOUli's evidentiary rulings, Plaintiff sought 

retrial of the claim for damage to the access road. Appx.495-516. 

Upon consideration of various post-trial motions and the arguments of counsel, the trial 

court ultimately determined that the nuisance instructions it had given to the jury were internally 

inconsistent and manifestly confusing to the jury. After hearing the parties present diametrically 

opposed interpretations ofthe nuisance instructions, the Court concluded there had been plain error 

in the given instructions on this key issue. 

When reviewed in its entirety, it is plain that the Court's nuisance instructions 
are, at best, misleading, and at worst, a misstatement of the law. The instructions 
repeatedly define nuisance as both an unreasonable, unwarrantable, or unlawful use 
by a person o/his own property, and as anything which annoys or disturbs the free 
use of one's property. Clearly, these instructions are cOlltradictory, ami cannot, in 
this Court's opinion, be reconciled witlt each otller. This deficiency is 
compounded by the fact that the jury's choice of definition is pivotal to its 
assignment of liability to one, any, or all of the Defendants, particularly in light of 
the evidence presented in this matter. 

As previously recounted in this Order, the evidence in this case indicated that 
Parrotta was not the owner of the property where fill was placed, and from which 
that fill ultimately slid onto the Plaintiffs property. Parrotta asserts that the 
applicable law contained in the instructions establishes that nuisance liability can 
only be assessed to the owner of the propeliy, i.e. Midtown Motors, Inc; therefore, 
the jury clearly disregarded the Court's instructions and assigned liability to 
Parrotta contrary to law, thus necessitating judgment as a matter of law, or a new 
trial. Conversely, the Plaintiff maintains that [] the law contained in the Court's 
instructions clearly states that a non-owner or property can be liable for a nuisance; 
therefore, Midtown Motors' ownership of the property notwithstanding, Parrotta 
was properly held liable for nuisance. 

Given the profound contradictions in the language of the instruction provided 
to the jury, this Court cannot agree with either party's assertion that the instructions 
clearly and accurately instructed the jury on either of their respective definitions of 
nuisance. At this juncture, this Court can only conclude that the law outlining a 
correct definition of nuisance in this case is, at best, unsettled, alld cannot be 
resolved without further briefing alld argument (rom tlte parties. This Court 
should have res01ved this issue and established a clear and correct statement of the 
law in the Charge prior to deliberations by the Jury. Unfortunately, the instructions, 
as provided in the Comi's charge, were misleading, improperly stated the law, and 
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could 1I0t be relied upon to guide the jury as to the con-ect legal principles to guide 
its decision.2 

Based on the foregoing, this Court concludes that the lIuisance instructiolts 
!tad more titan a reasollable potential to mislead the jllry, and did not adequately 
inform the jury on the law. The instructions are elToneous, and consequently, 
presumed to be prejudicial. See Gen. Pipeline Const., Inc., 234 W. Va. at 283, 765 
S.E.2d at 172 (internal citations omitted). Further, as the correct statement of the 
law is presently unresolved, this Court cannot conclude that the instructions given 
to the jury were accurate and fair to both parties, and that tltis error was harmless. 
Therefore, this Court finds that it has no alternative but to grant a new trial in this 
matter. See id. 

Appx. 12-13. (Emphasis in original and added). 

Assuming the ultimate responsibility for the charge and looking to the language used in the 

nuisance instructions, the trial court determined that there was "significant error" in instructions 

provided to the jury. Appx. 2, 12-16. The trial court entered an Order Granting Motion for New 

Trial on February 24, 2017, vacating the jury's verdict and ordering anew trial on all issues. Appx. 

15-16. The trial court failed to discuss the merits of the claims for new trial and/or remittitur 

identified by Parrotta, Midtown and Buzzo in their respective Rule 59 motions. Appx. 1-16. 

However, the trial court indicated it was denying the Rule 59 motions of Midtown, Buzzo and 

Hilling, based upon the fact that it was granting a new trial as to all issues on separate grounds. 

Appx.16. 

II. SUMMARY OFTHE ARGUMENT. 

The trial coul1 acted within its discretion when it vacated the jury verdict and awarded a 

new trial on all issues in this case. How the jury is to be charged, including instructions and special 

interrogatories, is undeniably within the discretion of the trial couti. W. VA. R. Clv. P. 51. It is, 

As the trial court noted in footnote 9 of the Order, the c01ll1's practice and Scheduling Order 
required the parties to submit agreed upon instructions for the court's Charge to the Jury. The record 
reflected that the parties submitted the instructions (including the verdict form) as joint instructions without 
objection. Yet, it became clear during the post-trial arguments that each side had a very different 
interpretation of what the instructions in the final Charge informed the jury about the law of nuisance. 
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likewise, within the discretion of the trial court to identify and fashion relief when it finds error in 

the instructions.ld. The trial court correctly determined that the combined effect ofthe instructions 

was to mislead the jury and fail to give it a reliably correct statement of the law on nuisance in 

West Virginia. Finding that the nuisance claims and Plaintiffs evidence concerning those claims 

were so inteI1wined with the other claims in the case, the trial court had no choice but to grant a 

new trial on all issues. 

Contrary to the portrayal offered by Hilling, the fact is that both sides (Hilling and 

Respondents) came together to fashion the proposed jury instructions in this case. The instructions 

on nuisance at issue in this appeal were a combination of instructions proposed by each side, as 

well as a summary fashioned by the trial court. Following the jury's verdict, Plaintiff sought a 

retrial with respect to its claim for damage to the access road, citing evidentiary rulings by the 

court as in error. For their part, Respondents urged the trial court to grant judgment 

notwithstanding the verdict because the jury's verdict was against the clear weight ofthe evidence 

and contrary to the instructions given by the court. 

During the argument on post-trial motions, Hilling offered new arguments as to its 

interpretation of the law of nuisance - instructions that were never offered by Hilling during the 

charge conference. Based upon the conflicting interpretations of the same instruction offered by 

Hilling and Respondent Parrotta during post-trial arguments, the trial court sua sponte determined 

that the instructions as a whole were, at best, contradictory and misleading and certainly could not 

be relied upon as a correct statement of the law. Though both sides had come together to draft the 

proposed instructions, the trial court took responsibility for the charge as a whole. 

The trial court determined that the instructional enor was not harmless but had permeated 

the entire trial and produced a result that was not fair to either side. Consequently, the trial court 
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granted Respondent Parrotta's motion for new trial on all issues, albeit on grounds not raised in 

the motion itself. Given the circumstances, there was no invited error on the part of Respondent 

Parrotta. The trial court sua sponte identified the plain and significant error and exercised its 

discretion to take corrective action. 

Hilling is not entitled to relief in the form of a retrial on its claim for damages to the access 

road. The trial court did not address the merits of Hilling's motion in this respect. Instead, the 

trial court denied the motion because the relief sought was mooted by its decision to grant a new 

trial on all issues. Even if Hilling is granted relief in the fonl1 of a reversal of the trial court's 

Order, the case must be remanded for further proceedings so that the trial court can address the 

merits of its Rule 59 motion and make appropriate findings and conclusions. 

For the same reasons, Respondents have made cross-assignments with regard to their Rule 

59 motions that were not addressed on the merits by the trial court for the purpose of preserving 

their respective rights to have said motions addressed on remand, should this Court decide to 

reverse the trial court's Order. 

III. STATEMENT REGARDING ORAL ARGUMENT AND DECISION. 

Because the assignments of error by Hilling revolve around the exercise of judicial 

discretion and application of settled law regarding the trial court's discretion in instructing the jury, 

oral argument pursuant to Rule 19 and a Memorandum Decision are appropriate under the 

circumstances. 

IV. ARGUMENT. 

A. STANDARD OF REVIEW. 
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A circuit court's decision to grant a new trial is reviewed for an abuse of discretion. 

Tennant v. Marion Health Care Found., Inc., 194 W.Va. 97, 104,459 S.E.2d 374, 381 (1995); 

Williams v. Charleston Area Med. Or., inc., 215 W. Va. 15, 18, 592 S.E.2d 794, 797 (2003). 

A motion for a new trial is governed by a different standard than a motion for a 
directed verdict. When a trial judge vacates a jury verdict and awards a new trial 
pursuant to Rule 59 of the West Virginia Rules of Civil Procedure, the trial judge 
has the authority to weigh the evidence and consider the credibility ofthe witnesses. 
If the trial judge finds tlte verdict is against the clear weight of the evidence, is 
based on false evidence or will result ill a miscarriage ofillstice, lite trial judge 
may set aside the verdict, even if supported by substantial evidence, alld grant a 
Ilew trial. A trial judge's decision to award a new trial is not subject to appellate 
review unless the trial judge abuses his or her discretion. 

Syl. Pt. 3, In re State Pub. Bldg. Asbestos Litig., 193 W. Va. 119, 123,454 S.E.2d 413, 417 (1994) 

(emphasis added). "A party is entitled to a new trial 'if there is a reasonable probability that the 

jury's verdict was affected or influenced by trial error.'" Herbert J Thomas Mem. Hosp. Ass 'n v. 

Nutter, 795 S.E.2d 530, 547,2016 W. Va. LEXIS 889, *39-40 (2016), quoting, Tennant, 194 W. 

Va. at 111,459 S.E.2d at 388. 

Where, as here, the trial couli granted a new trial under these standards, this Court "is more 

disposed to affirm the action of a trial court in setting aside a verdict and granting a new trial than 

when such action results in a final judgment denying a new trial." Syl. Pt. 4, in part, Young v. 

Duffield, 152 W. Va. 283, 162 S.E.2d 285 (1968), overruled on other grounds by Tennant, 194 W. 

Va. 97, 459 S.E.2d 374. "Absent a clear abuse of discretion, we will not disturb this decision; 

indeed, our position is the same as the federal test that the trial court's decision 'is not reviewable 

upon appeal, save in the most exceptional circumstances[.]'" Asbestos Litig., 193 W. Va. at 132, 

454 S.E.2d at 426 (Cleckley, J., concurring) (internal quotations omitted). 

The most important feature of the rule we adopt today is that enforcement of these 
limitations of the trial court's authority is committed largely to the self-restraint of 
the trial court and reversals on appeal are to be rare. Greater latitude should be 
allowed a trial court in granting a new trial than in denying a new trial. 

II 




ld. 

B. 	 THE CIRCUIT COURT CORRECTLY GRANTED THE MOTION FOR NEW 

TRIAL. 

Hilling's first four assignments of error concern the trial court's decision to grant a new 

trial based upon its sua sponte determination that the nuisance instructions were plainly erroneous 

and that the error was not harmless. See, Petitioner's Brief, Section V.A-O. The trial court acted 

within its discretion to make this determination on its own, it applied the proper standard in 

reviewing the instructions, and it made the correct determination based upon the charge as a whole. 

Ofadditional importance as it relates to Hilling's "invited error" arguments, all parties participated 

in the creation of the jury instructions at issue and Respondent PatTotta did not challenge the 

instructions at issue in its post-trial motion. Given these factors, and because the trial court raised 

the plain and significant error created by the nuisance instructions sua sponte, as authorized by 

Rule 51, there was no invited error on the part of Respondent Parrotta. 

1. 	 THE CIRCUIT COURT ApPLIED THE CORRECT STANDARD, 

SOMETHING HILLING IGNORES. 

This Court has held as follows: 

"A trial court's instructions to the jury must be a correct statement of the law and 
supported by the evidence. Jury instructions are reviewed by determining whether 
the charge, reviewed as a whole, sufficiently instructed the jury so they understood 
the issues involved and were not misle[ d] by the law. A jury instruction cannot be 
dissected on appeal; instead, the entire instruction is looked at when determining 
its accuracy. A trial court, therefore, has broad discretion in formulating its charge 
to the jury, as long as the charge accurately reflects the Jaw. Deference is given to 
a trial court's discretion concerning the specific wording ofthe instruction, and the 
precise extent and character ofany specific instruction will be reviewed only for an 
abuse of discretion." Syllabus point 4, State v. Guthrie, 194 W.Va. 657,461 S.E.2d 
163 (1995). 

Syl. Pt. 2, Reynolds v. City Hasp., Inc., 207 W. Va. 101, 529 S.E.2d 341 (2000). "A verdict should 

not be disturbed based on the formulation of the language of the jury instructions so long as 'lie 
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instructiolls given as a whole are accurate and (ai,. to both parties." Syl. Pt. 6, Tennant, supra 

(emphasis added). 

Moreover, "[iJt is reversible error to give an instruction which is misleading and misstates 

the law applicable to the facts." General Pipeline Constr., Inc. v. Hairston, 234 W. Va. 274, 277, 

765 S.E.2d 163, 167 (2014), quoting, Syl. Pl. 4, State v. Travis, 139 W.Va. 363, 81 S.E.2d 678 

(1954). "[AJ jury instruction is erroneous if it has a reasonable potential to mislead the jury as to 

the correct legal principle or does not adequately inform the jury on the law. An erroneous 

instruction requires a new trial unless the error is harmless." General Pipeline, 234 W. Va. at 277, 

765 S.E.2d at 167, quoting, State v. Miller, 197 W.Va. 588,607, 476 S.E.2d 535, 554 (1996) 

(citation omitted). See also, Syl. Pt. 2, Hollen v. Linger, 151 W.Va. 255, 151 S.E.2d 330 (1966) 

("An erroneous instruction is presumed to be prejudicial and warrants a new trial unless it appears 

that the complaining party was not prejudiced by such instruction."). 

As required by the standard set forth above, the jury charge is to be read as a whole and 

inconsistencies in the instructions constitute reversible error. "A trial court commits reversible 

error by giving inconsistent and contradictory instructions on a material issue." Lively v. Rl{(US, 

207 W. Va. 436, 445,533 S.E.2d 662, 671 (2000), quoting, Janke v. Duluth & Northeaslern R.R. 

Co., 489 N.W.2d 545, 549 (Minn. Ct. App. 1992). "It is error to give inconsistent instructions on 

the law, even though one of them embodies a correct statement of law, inasmuch as it is impossible 

for the appellate court later to determine upon what legal principle the verdict is based." Franklin 

D. Cleckley, Robin Jean Davis, Louis L. Palmer, Jr., LITIGATION HANDBOOK ON WEST VIRGINIA 

RULES OF CIVIL PROCEDURE, 4th Ed. § 51, 1131-32 (2012), citing, Morris v. Mills, 157 W. Va. 674, 

203 S.E.2d 362 (1974). 
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In its appeal to this Court, I-Elling looks solely at the nuisance instruction in isolation and 

tries to analyze it as harmless error. In so doing, Hilling applies the wrong analytical standard, 

ignores the charge as a whole, and fails to reconcile what the trial court clearly identified as 

conflicting instructions within the charge. ld., at 1136 ("Jury instructions are reviewed by 

determining whether the charge, reviewed as a whole, sufficiently instructed the jury so they 

understood the issues involved and were not misled by the law.") (citations omitted); Syl. Pt. I, 

Tracy v. Cottrell, 206 W. Va. 363, 524 S.E.2d 879 (1999); Stone v. St. Joseph's Hasp. of 

Parkersburg, 208 W. Va. 91, 98-100, 538 S.E.2d 389, 396-98 (2000). Instead, Hilling now 

attempts to inject a discussion of new cases that were not raised before the trial court to support its 

interpretation of the instructions given to the jury. As discussed further below, the mere fact that 

Hilling felt compelled in its appeal brief to offer clarification of its interpretation of the nuisance 

instructions confirms the trial court's point that, if the parties believed the law as conveyed to the 

jury in the instructions was diametrically opposed, then the instructions - as a whole - were 

misleading and confusing and created more than a reasonable probability that tbe jury's verdict 

was affected by the erroneous instructions. 

2. 	 THE CIRCUIT COURT WAS WITHIN ITS DISCRETION AND 

CORRECTLY DETERMINED TUAT THE INSTRUCTIONS, As A 

WHOLE, WERE CONFUSING AND MISLEADING AND JUSTIFIED A 

NEW TRIAL. 

The instruction originally proposed by Respondents was drawn directly from this Court's 

statements in Harless v. Workman, 145 W. Va. 266, 273-74, 11 4 S.E.2d 548, 552 (1960) ("The 

term [nuisance] is generally 'applied to that class of wrongs which arises from the unreasonable, 

unwarrantable or unlawful use by a person of his own property and produces such material 

annoyance, inconvenience, discomfort, or hUll that the law will presume a consequent damage. ''') 

(citations omitted) and Booker v. Foose, 216 W.Va. 727, 730, 613 S.E.2d 94, 97 (2005) ("Stated 
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another way, 'nuisance is the unreasonable, unusual, or unnatural use of one's property so that it 

substantially impairs the right of another to peacefully enjoy his or her property.' 'The crux of a 

nuisance case is unreasonable land use.''') (citations omitted). Appx. 359-60. 

Hilling proposed its own nuisance instruction apparently founded in part on language from 

Hendrich v. Stalnaker, 181 W. Va. 31,33-34,380 S.E.2d 198,200 (1989) ("we define a private 

nuisance as a substantial and unreasonable interference with the private use and enjoyment of 

another's land. The definition of private nuisance includes conduct that is intentional and 

unreasonable.") (citations omitted). Appx. 302. However, Hilling's proposed instruction did not 

address the proper parties to a claim for nuisance. Jd. 

As required by the trial court, the parties got together and then submitted joint instructions, 

including the instruction on nuisance that was given. The nuisance instruction ultimately given 

incorporated the language from both sides. Appx. 10-11. 

By examining the instructions given during the post-trial motions hearing, the trial court 

exercised its discretion in the formulation ofjury instructions referenced in Reynolds and Guthrie 

and which is further incorporated into our Rules of Civil Procedure: 

No party may assign as error the giving or the refusal to give an instruction unless 
he objects thereto before the arguments to the jury are begun, stating distinctly, as 
to any given instruction, the matter to which he objects and the grounds of his 
objection; but tlte court or any appellate court, may. in the interest or justice, 
notice plain error in tile giving or refusal to give all illstructioll, whether or nol 
it has been made subject oran objection. 

W. Va. R. Civ. P. 51 (emphasis added). See also, Syl. Pt. 1, Shia v. Chvasta, 180 W. Va. 510, 377 

S.E.2d 644 (1988); Syl. Pt. 5, Page v. Columbia Natural Resources, 480 S.E.2d 817,198 W. Va. 

378 (1996). 

Though the trial court did not mention Rule 51 in its Order, the rule clearly and 

unequivocally gave the trial court the authority to act as it did. This Court has repeatedly stated 
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that it may affirm a circuit court's order under independently sufficient grounds. See. W Va. 

Human Rights Comm 'n v. Garretson, 196 W. Va. 118, 123,468 S.E.2d 733, 738 (1996); Schmehl 

v. Helton, 222 W. Va. 98.662 S.E.2d 697, 705, n. 7 (2008) ( "this Court may in any event affirm 

the circuit court on any proper basis, whether relied upon by the circuit court or not. "); Murphy v. 

Smallridge, 196 W. Va. 35, 36-7,468 S.E.2d 167, 168-9 (1996)("An appellate court is not limited 

to the legal grounds relied upon by the circuit court, but it may affinn or reverse a decision on any 

independently sufficient ground that has adequate support."). 

Furthermore, the interests ofjudicial economy dictate that the correction of errors in this 

regard at the trial court level should be encouraged, not discouraged. As former Justice Cleckley 

observed: 

Clearly, granting a trial court broad latitude in granting or denying motions for a 
new trial is consistent with the principles ofjudicial economy. Here, the trial court, 
before losing jurisdiction of a case, is permitted to correct errors that it or the jury 
might have made during the course of the trial. Furthermore, giving the trial court 
this power to achieve justice may encourage litigants more forcefully to pursue the 
issues below rather than in a full blown and costly appeal. 

Asbestos Lilig., 193 W. Va. at 132,454 S.E.2d at 426 (Cleckley, J., concurring). 

Contrary to Hilling's representations to this Court, Parrotta did not assert error in the 

nuisance instructions. Both sides argued during post-trial motions that the instructions were 

correct statements of the law. The problem noticed by the trial court was that each side read the 

instructions in completely incompatible ways. 

As Rule 51 permits, it was the trial court that found these instructions to be contradictory 

and incapable of being "reconciled with each other." Appx. 12. And, it was the trial court that 

dismissed the notion that such an error could be considered harmless, finding that "the jury's 

choice of definition is pivotal to its assignment of liability to one, any, or all of the Defendants, 

particularly in light ofthe evidence presented in this matter." Appx. 12. Drawing upon this internal 
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conflict, the trial court reached the only conect conclusion - the jury had to have been confused 

by the instructions as to the law of nuisance. 

The trial court utilized the correct standard and determined the enor was both "plain" and 

"significant." Following the spirit of the law enunciated above and using the discretion afforded 

it by Rules 51 and 59, the trial court determined that "it is plain that the Court's nuisance 

instructions are, at best, misleading, and at worst, a misstatement of the law." Appx. 12. (Emphasis 

added). In so doing, and as former Justice Cleckley stated was appropriate, the trial court looked 

to the references to the nuisance claim from the instructions as a whole - not just the singular 

instruction to which Hilling now points. Id See, Cleckley et al., LITIGATION HANDBOOK ON WEST 

VIRGINIA RULES OF CIVIL PROCEDURE, 4th Ed., § 5J, 1136. 

In an attempt to expand upon or clarify the law of nuisance, it its appeal brief, Hilling now 

offers new cases. Hilling cites what it contends is more expansive language from West v. Nat '/ 

Mines COlp., 168 W. Va. 578,285 S.E.2d 670 (1981) and Mahoney v. Walter, 157 W. Va. 882, 

205 S.E.2d 692 (1974). Yet, as the trial court noted, Hilling did not offer these cases and the 

statements contained therein during the joint submission of the instructions. Appx. 12 n.8. Hilling 

cannot now inject these cases and their statements into the conversation without acknowledging 

its complicity in the construction of what the trial court determined were "intemally inconsistent" 

and confusing nuisance instructions. What's more, the fact that Hilling, in its brief, had to raise 

new cases in an attempt to clarify the instructions given by the trial court shows that the trial court 

was correct to conclude the nuisance instructions given were misleading and constituted plain 

enor. 

In reaching its conclusions, the trial court undertook a rigorous analysis of the instructions 

as a whole. It looked to three separate references to nuisance from its jury charge. It pointed to 
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the inconsistent language within the multiple references in the charge. Based upon this identified 

inconsistency and the arguments of counsel urging divergent interpretations of the same, the trial 

court reached its own conclusion that the nuisance instructions were, at best, misleading. In its 

briefing to this Court, Hilling sidesteps the issue, all the while ignoring the painstaking process 

undeliaken by the trial court as well as the discretionary authority of the trial court to both fashion 

and find error in the language of instructions given to the jury. 

Hilling suggests that, at most, the instruction was harmless error and finds fault with the 

trial court for not specifying the error in the instruction. This assertion is decidedly hollow. In its 

Order, the trial court highlighted the language from the instructions that it found inconsistent. 

Appx. 9-12. In particular, it noted that, in its initial summary of the claims, the trial court 

specifically instructed the jury that nuisance was the "unreasonable use of one's own property that 

has caused damage to a neighbor's property." Appx. 10. The trial court noted that this instruction 

specifically limited the nuisance claim to a property owner. Appx. 12. Whereas, the use of the 

word, "anything" in other portions of the instruction contradicted that notion. ld. As noted above, 

by his own argument and the offer of new cases to clarify the law of nuisance, Hilling only further 

illustrates the correctness of the trial court Order. 

Hilling also mistakenly cites to Foster v. Sakhai, 210 W. Va. 716, 559 S.E.2d 53 (2001) as 

purported support for his harmless error argument. In Foster, the use of "may" versus "must" in 

the one instance of the evidentiary standard instruction was determined by this Court to be 

hannless. ld. at Nevertheless, Foster borrowed from another case the concept that error must be 

considered harmless where, as here, the reviewing court is left with "grave doubt about the likely 

effect of an error on the jury's verdict." FOSler, at 728, 559 S.E.2d at 65, quoting, Skaggs v. Elk 

Run Coal Co., 198 W. Va. 51, 70-71, 479 S.E.2d 561, 580-81 (1996), quoting, O'Neal v. 
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McAninch, 513 U.S. 432, 435, 115 S. Ct. 992, 994 (1995). The trial court in the instant situation 

went through the entire charge and determined that the combined references to nuisance contained 

"profound contradictions," were "misleading" and "had more than a reasonable potential to 

mislead the jury, and did not adequately inform the jury on the law." Appx. 12-13 n.8. The trial 

further found that it could not "reconcile" the instructions as given, they "could not be relied upon 

to guide the jury as the correct legal principles" and therefore it could not consider the error 

harmless. Appx. 12-13. As such, the trial com1's findings in the instant case were certainly the 

type of "grave doubt" referenced in Foster, Skaggs and O'Neal. 

This case is much more akin to General Pipeline and Asbestos Lilig. In General Pipeline, 

this COUl1 determined that the grave protection statute did not afford a private cause of action for 

violation of its terms and, therefore, the trial court's instructions pemlitting the jury to find the 

defendants negligent for violating the duties outlined in the statute was an incorrect statement of 

the law. General Pipeline, 234 W. Va. at 283, 765 S.E.2d at 172. Reversing the judgment and 

granting a new trial because of plain error, this Court applied the same reasoning as the trial court 

in the instant case. Id. ("[T]he circuit court erroneously (and extensively) instructed the jury it 

could impose liability upon the defendants for those violations. The circuit court's instruction was 

misleading, misstated the law, and clearly mislead the jury as to the correct legal principles to 

guide its decision. The instruction is presumed to be prejudicial and, despite the evidence favorable 

to the plaintiffs, we simply cannot say the error was hannless. Accordingly, we find a new trial is 

warranted."). 

In Asbestos Lifig., this Court upheld the trial court's order vacating the jury verdict and 

granting a new trial where the jury awarded no damages to the plaintiffs for removal and/or 

management of asbestos in their public buildings. Asbestos Lifig., 193 W. Va. at 130,454 S.E.2d 
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at 424. The trial court had detennined that there was substantial evidence that the defendants' 

products were in the public buildings at issue and an abundance of evidence on the cost of 

maintenance, removal and/or repair relating to the products. Jd., at 126-27,454 S.E.2d at 420-21. 

Determining that the verdict must be vacated and a new trial granted, the trial judge concluded that 

"it appears to the Court that either the jury was not clearly instructed by the Court, or that the jury 

totally mis-comprehended the evidence." ld. 127,454 S.E.2d at 421. After discussing the wide 

latitude afforded trial courts to grant new trials on the basis of insufficient evidence or deficient 

jury instructions, this Court agreed with the trial COUl1's determination. Jd at 130,454 S.E.2d at 

424. 

The trial court's decision in this case was based on the same reasoning employed by this 

Court in General Pipeline and Asbestos Litig. The trial court concluded that the charge gave 

conflicting instructions to the jury as to who could be held liable for nuisance. Hilling apparently 

agrees that the summary of the nuisance claim given by the trial court at the beginning of its charge 

was in error. Hilling also appears to agree that the remainder ofthe instructions were not sufficient 

and that a different instruction, such as that cited from West, could have been given to clarify 

Hilling's position on the law of nuisance (even though Hilling never asked for the same and 

approved the submitted jury instructions). Yet, in the face of the trial court's acknowledgement 

of error and the need for clearer instruction on this point and without citation to a single case 

supporting its argument, Hilling inexplicably suggests that the "jury clearly understand" the law 

in this regard. Simply put, the trial court applied the correct standard in finding that there was 

"more than a reasonable potential to mislead the jury" on this point. And,just as in Asbestos Lifig., 

the trial court was correct to conclude that the jury was not "clearly instructed." 
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Likewise, Hilling does not address the authority of the trial court under Rule 51 of the West 

Virginia Rules of Ci vii Procedure to, sua 5ponte, notice error in the giving ofjury instructions and 

fashion appropriate relief to avoid a miscarriage of justice. So, Hilling uses the wrong paradigm 

for appellate review. Further, by ignoring the trial court's role in finding the error and correcting 

the same, Hilling misses the point entirely. The relevant question is not whether Parrotta proposed 

an instruction that was in error. Parrotta has consistently maintained that the instruction it proposed 

was correct and that, had the jury followed that instruction, Parrotta (as a non-owner ofthe property 

in question) could not be held liable for nuisance in this case.3 The relevant question is whether 

the trial court had the authority to identify the plain error in the charge as a whole and take the 

corrective action of ordering the parties to fully brief the issue of an appropriate nuisance 

instruction followed by a retrial on all claims asserted by Hilling. The answer to that question is a 

resounding "Yes." 

The trial court was entirely within its discretion to review the instructions to the jury as a 

whole, identify what it believed were inherent contradictions in the same, and then act to correct 

the error. Hilling chastises the trial court for not finding "prejudice" but does not actually speak 

to the trial court's specific findings in this regard. The trial court found that the evidence adduced 

at trial clearly established that Parrotta was not a property owner, which was the foundation of 

Parrotta's Rule 59 motion on the issue. Appx. 12. Hilling ignores the actual findings by the trial 

court in this regard. The trial court concluded that the "jury's choice of definition is pivotal to its 

If Hilling is correct as to private nuisance law in West Virginia, it admittedly did not offer an 
instruction to that effect. And, the parties clearly argued diametrically opposed views of the law of private 
nuisance during the post-trial motions. So, it is hard to fathom Hilling's objection to the trial court's ruling 
that the issue of the nuisance instruction needs to be further briefed and clarified. The only conceivable 
rationale for Hilling's opposition is that it profited froll1 the confusing instructions on this point. 
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assignment of liability to one, any, or all of the Defendants, particularly in light of the evidence 

presented in this matter." Appx. 12. The trial court concluded the point by observing that, 

Furthermore, based upon the evidence presented at trial in this case, this Court finds 
that the issue of nuisance is so intertwined with the remaining issues of negligence 
and breach of the easement agreement that a retrial ofall issues in this matter, rather 
than just the issue of nuisance, is necessary to prevent injustice to the parties. 

Appx. 14. The trial court then elaborated on the point in a very detailed manner. 

If, as Parrotta suggests, it cannot be held liable for nuisance under its definition of 
the law, it follows that the jury's verdict assigning liability to Parrotta for nuisance 
would be in error. Inasmuch as the jury assigned percentages of fault for nuisance 
not only to Parrotta, but to Midtown, Buzzo, and Darwin 10hnson, it would also 
follow that the assessment ofliability against Midtown, Buzzo and Darwin 10hnson 
would be in error as well. Furthermore, due to the nature of the acts alleged to have 
been committed by all of the Defendants at trial, the question arises as to whether 
the allocations of fault assigned by the jury for negligence and breach of the 
easement agreement in its verdict against Parrotta and the remaining Defendants 
are in error as well. Given the Court's error with respect to the proper instruction 
of the law regarding nuisance, this Court cannot reasonably conclude that the 
liability assigned to the Defendants for nuisance, or for any ofthe remaining claims, 
is free of error or prejudice. 
At trial, the Parties presented extensive evidence, including photographs, videos, 
and a jury view of the site, to document the sheer size of the fill project undertaken 
by Midtown, Buzzo and Parrotta, the alleged unsightly and unsafe appearance of 
the hillside during the project and at the time of trial, the scope of the slide, the 
damages caused by the slide, and the condition of the road before, during and after 
the slide. The Plaintiffs arguments at trial in support ofnot only its nuisance claims 
but also its negligence and breach of easement claims all involved the alleged 
actions of Parrotta and/or Midtown in creating the conditions at the property that 
resulted in damages. Furthermore, on the verdict form for this case, the jury was 
asked to assess the damages in this case for damages to the access road lost business 
income from missed townhome sales attributable to nuisance, negligence, and 
breach of the easement from all or some of the Defendants. 
In other words, it is apparent to this Court from the evidence presented at trial that 
the issue of nuisance is not entirely distinct and separable from the other matters 
involved. The claims for nuisance, negligence, and breach of easement are 
necessarily inteliwined, and all claims must be retried together. Further, given the 
evidence presented at trial, it is not clear that a trial on a single issue such as 
nuisance, or even damages to the access road, as suggested by the Plaintiff, could 
not be pursued without confusion, inconvenience, or prejudice to the rights of any 
party. 
The decision to grant a new trial in this matter is not taken lightly by the Court. 
However, given the scope of the errors contained in the instructions delivered by 
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this Court to the jury, as well as the intertwined nature of the claims alleged against 
the Defendants, this Court finds that it has no choice but to grant a new trial on this 
matter on all issues. 

Appx. 14-16. Pursuant to Asbestos Litig., the trial court's findings are entitled to great deference, 

as it was in the best position to evaluate the evidence and the claims in this regard. 

Because the trial court correctly determined that the nuisance issue was so intertwined with 

the other aspects ofthe case, the trial court properly exercised its discretion under Rules 51 and 59 

to correct the error by granting a new trial on all issues. And, because the trial court found the 

error to be "plain" and "significant" and reached this result without Respondent Parrotta ever 

asserting error in the instructions, invited error analysis is inapplicable to this situation. 

3. 	 THERE WAS No "INVITED ERROR" ON THE PART OF 

RESPONDENT PAROTTA. 

In its appeal brief, Hilling seeks to divert attention from the fact that the trial court 

determined the jury was not properly instructed on the law of nuisance by misrepresenting the 

parties' respective positions vis-it-vis the jury instructions. Contrary to the story Hilling tells in 

the argument section of its brief, the instmctions were agreed upon by both sides and jointly 

submitted to the trial court per its instructions. Appx. 13 n. 9. The main instruction on nuisance 

was a hybrid of the instructions proposed by each side. There was no "invited error" on the pali 

of Respondent Parrotta in this respect. 

"Invited error" is a doctrine of appellate review. '''A litigant may not silently acquiesce to 

an alleged error, or actively contribute to such error, and then raise that error as a reason for reversal 

on appeal.' Syllabus Point 1, Maples v. West Virginia Dep't of Commerce, 197 W.Va. 318,475 

S.E.2d 410 (1996)." Syl. Pt. 2, Hopkins v. DC Chapman Ventures, Inc., 228 W.Va. 213, 719 

S.E.2d 381 (2011). Respondent Parrotta did not raise error in the instructions below. The trial 

23 




court exercised its discretion under Rule 51 and its inherent authority over instructing the jury in 

rendering the decision at issue. 

If anything, the doctrine operates in the opposite direction. Hilling participated in the 

framing of the instructions as much as any other party and profited from what the trial court 

determined was a confusing set of instructions. Hilling is the party now seeking to reverse the trial 

court's ruling concerning the adequacy of the instructions given on appeal. As pmt of that effort, 

Hilling is offering statements of the law of nuisance from West that the trial court correctly 

observed were never offered by Hilling during the fonnation of the jury charge. First, Hilling's 

citation to this "clarification" of nuisance law from West serves to support the trial court's 

conclusion that the instructions as given were misleading. And, second, Hilling's failure to 

propose an instruction based upon West and yet challenge the trial court's ruling as to the 

sufficiency of the instructions on appeal is the very definition of an "invited error." 

Hilling's citation to Lease v. Brown, 473 S.E.2d 906, 1996 W. Va. LEXIS 45 (W. Va. 

1996) is unavailing. The plaintiff alleged that property she held jointly with defendant had, 

through forgery or fraud, been wrongly conveyed by defendant. ld. at 907. The jury returned a 

general verdict, finding the conveyance was the result of forgery or fraud. Id., at 908-09. The 

defendant appealed, alleging that the trial court committed error in instructing the jury that the 

plaintiff had to prove forgery by preponderance of the evidence. Jd. This Court upheld the verdict, 

finding that a general verdict was appropriate unless the parties requested special findings as to 

each theory pled and it could not conclude that the jury found for the plaintiff on the forgery theory 

(the theory on which the erroneous instruction was given). Id. That is not the situation here. 

By order of the trial court, all parties collaborated and submitted agreed proposed 

instructions to the trial court. The jury charge, however, was compiled by the trial court. By 
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Hilling's own admission, it did not offer a t1..l1ther instruction clarifying the nuisance instructions, 

such as the quote from West cited in its Brief. It was the trial court that determined the instructions 

were in error and "could not be relied upon to guide the jury as to the correct legal principles to 

guide its decision." Appx. 13. There was no "invited error" on the part of Respondent Parrotta. 

Additionally, Hilling does not address the trial court's discretion in either the fashioning 

of instructions or the decision to grant a new trial based upon an error in the giving of those 

instructions identified by the trial court sua sponte. In this respect, Hilling does not address the 

intersection of "invited error" and the authority conferred upon the trial court by Rule 51 of the 

West Virginia Rules of Civil Procedure. Because Rule 51 provides that the trial court "may, in 

the interests ofjustice, notice plain error in the giving or refusal to give an instruction, whether or 

not it has been made the subject of objection." W. VA. R. Clv. P. 51. This Rule afforded the trial 

court with the necessary discretion to ignore the issue of "invited error" where, as here, it noticed 

what it determined was "plain" and "significant" error in the jury charge on nuisance. 

The simple fact is that the trial court was within its discretion to determine that the 

instructions given and special interrogatories issued as to nuisance were internally inconsistent. 

For these reasons, the trial court's Order should be affirmed and this case allowed to proceed with 

briefing to the trial court on the correct statement of the law of nuisance in preparation for the 

retrial. 

C. 	 HILLING ]s NOT ENTITLED To REVIEW OF ITS MOTION FOR NEW TRIAL 

OR A SEPARATE TRIAL ON ROADWAY DAMAGES. 

In his next three assignments of error, Hilling asserts that the trial couri erred in certain 

evidentiary rulings. See, Petitioner's Brief, Sections V.E-G. In shOlt, Hilling is not entitled to the 

relief requested because, in addition to failing to make sufficient proffers or lay the appropriate 
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foundation for the testimony, all of these alleged errors were part of Hilling's Rule 59 motion, 

which has not been ruled upon by the trial court on its merits. 

As noted above, after deciding to grant a new trial on all claims based upon the identified 

instructional errors, the trial court denied the other pending motions for new trial as moot, both for 

Hilling and the Respondents. Having sua sponte determined that a new trial was necessary to 

correct the instructional errors it identified, the trial court did not address the merits of the pending 

Rule 59 motions. Hilling's request for relief in the first instance from this Court is, therefore, 

inappropriate. Should this Court affirm the trial court's Order, the evidentiary issues identified by 

Hilling in its Rule 59 motion should be reserved for the trial court's consideration at the time of 

retrial. Likewise, should this Court reverse the trial court's ruling, it would only be appropriate to 

remand the case for consideration of the post-trial motions that were not addressed on the merits. 

See, e.g., Skaggs v. Associated Coal Corp., 212 W. Va. 248,25611.3,569 S.E.2d 769, 777 n.3 

(2002) ("Because the circuit court did not reach the merits of these motions by the plaintiff, we 

decline to address them, and leave them for the circuit court to address on remand."). 

Nevertheless, because Hilling has raised the issues with this Court, Respondents also 

respectfully submit that Plaintiff is not entitled to the relief sought in Section V., subsections E, F 

and G of Petitioner's Brief Simply put, the trial court exercised its discretion in restricting the 

testimony of Richard Stone and Lonnie Hilling, given the pretrial disclosures by Hilling and the 

proffered testimony. There was no abuse of discretion by the trial court in this regard. 

1. THE TRIAL COURT WAS WITHIN ITS DISCRETION To EXCLUDE 

THE TESTIMONY OF RICHARD STONE BECAUSE HE WAS NOT 

PROPERLY DISCLOSED By HILLING. 

Hilling offered Richard Stone to testify about replacement ofthe access road and estimated 

costs of same. As Hilling admits, the foundation for this testimony would have been Mr. Stone's 
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experience and skill as a contractor ("roads are Mr. Stone's business"). Petitioner's Brief, p. 19. 

The essence of the trial court's ruling was that Stone was being offered, just like an economist or 

a lifecare planner, to testify regarding his opinions as to the costs of the work to be performed on 

the access road and Hilling failed to disclose him as an expert witness prior to trial. Appx. 818-19. 

When a party fails to obey a scheduling order, including failing to timely disclose an expert 

witness, "the trial court is empowered to impose sanctions," including the refusal to allow the 

testimony. Gomez v. Kanawha County Comm 'n, 237 W. Va. 451, 467-68, 787 S.E.2d 904, 920

21 (2016) (citing W. VA. R. CIv. P. 37(b)(2)). 

When a party fails to disclose expert discovery in a timely fashion, we have stated 
that a trial court has substantial discretion to fom1Ulate a remedy: 

The West Virginia Rules of Evidence and the West Virginia Rules of Civil 
Procedure allocate significant discretion to the trial court in making 
evidentiary and procedural rulings. Thus, rulings on the admissibility of 
evidence and the appropriateness of a particular sanction for discovery 
violations are committed to the discretion of the trial court. Absent a few 
exceptions, this Court will review evidentiary and procedural rulings of the 
circuit court under an abuse of discretion standard. 

Id. (quoting Syl. Pt. 1, McDougal v. McCammon, 193 W.Va. 229, 455 S.E.2d 788 (1995). 

Consistent with the discretion conferred upon it by the Rules and longstanding West Virginia law, 

the trial court excluded Stone's testimony due to Hilling's failure to identify him as an expert 

witness as contemplated by W. VA. R. EVID. 702. Appx. 819. 

Hilling tacitly admits that Stone was not disclosed as an expel1 witness. He was listed as 

a fact witness. Appx. 817. Instead, Hilling attempts to argue that Stone was not offered at trial as 

an expert but a fact witness. The trial court determined that the proffered testimony including 

opinions about the work and "[t]here is no way that he could be able to make this proposal without 

being an expert." Appx. 819. For that reason, the trial court concluded that Hilling should have 

disclosed Stone as an expert prior to trial. Id Nonetheless, the trial COUlt offered Hilling the 
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opportunity to lay a foundation for the testimony if it could. ld. Hilling chose not to ask any further 

questions of the witness. Appx. 819-20. The trial court's ruling was firmly within its discretion. 

Hilling did not offer Stone under Rule 701 of the West Virginia Rules ofEvidence. In fact, 

Hilling never argued to the trial court that Rule 701 was implicated. Appx. 817-819. Thus, like 

the instant assignment of error, the issue was never squarely addressed by the trial court during the 

proceedings below and should not be considered by this Court in the first instance. 

However, even if Stone had been offered as a lay opinion witness, Hilling failed to make 

the required foundational proffer such as would satisfy Rule 70 I of the West Virginia Rules of 

Evidence. 

[Lay witness] testimony in the form of an opinion is limited to one that is: (a) 
rationally based on the witness's perception; (b) helpful to clearly understanding 
the witness's testimony or to determining a fact in issue; and (c) not based on 
scientific, technical, or other specialized knowledge .... [IJn order for a lay witness 
to give opinion testimony pursuant to [Rule 701] (l) the witness must have personal 
knowledge or perception of the facts from which the opinion is to be derived; (2) 
there must be a rational connection between the opinion and the facts upon which 
it is based; and (3) the opinion must be helpful in understanding the testimony or 
determining a fact in issue. 

Slale v. Bouie, 235 W. Va. 709, 720, 776 S.E.2d 606, 617 (2015) (internal quotations removed). 

Thus, the trial court must determine whether the lay witness has sufficient "personal knowledge" 

to be qualified to give his opinion. ld. 

Hilling never laid the foundation in this regard. Applying the foregoing to the instant case, 

the "personal knowledge" of the facts underlying the opinion would have come the witness doing 

the work and offering opinions concerning their own work. As noted above, Hilling's proffer was 

that Stone was going to testify about the costs of a proposal for work he had not done. Thus, Stone 

could not have been testifying as to "personal knowledge" but, rather, "specialized knowledge," 

thereby taking it out of the scope of Rule 70 I and into the realm of Rule 702. 
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Contrary to its representations in the brief, Hilling's engineering expert, Karen Krabill, did 

not offer specific support for the proffered testimony of Stone. Krabill gave a one sentence 

statement on the subject. Appx. 795-96. She testified generally about regrading the access road. 

However, she was not asked questions about exactly what type of work was required and what 

steps needed to be taken to complete that effort. ld. She was not shown Stone's proposal or asked 

to match up the items therein to her opinions. Id. 4 

Hilling's reference to Steffy v. The Home Depot, Inc., 2009 WL 4279878 (M.D. Pa. June 

15, 2009), is misplaced as that case is easily distinguishable. First, Steffy involved a pretrial 

decision on motions in limine, not a ruling during trial as the testimony was being offered. Id. at 

*1. Second, the plaintiffs expert in SteJfo had reported on a test he performed on a house and 

specific repairs he concluded were required to fix the problem.ld. at *1. The plaintiff sought to 

offer the testimony of two lay witnesses who had "provided estimates of the cost of repair and 

remediation measures proposed by [the expert]." Id. at *9. Unlike the instant situation, plaintiffs 

expel1 in SteffY "recommended in an expert report, based on his scientific and specialized 

knowledge, what repairs and remediations would be required ... [and the lay witnesses] were 

solicited to estimate the cost of such repairs." Id. at *9 (internal citations to the record removed). 

By contrast, in his case-in-chief, Hilling offered Krabill's very general recommendation 

about road repair, without specifics, Appx. 795-96, and then proffered Stone's testimony about a 

bid to do specific work Krabill never testified was necessary. Appx. 813-15. Krabill was never 

asked to give any testimony as to the work set forth in Stone's proposal. Hilling did not even 

attempt to match up the testimony of the two witnesses. 

Hilling has not linked the proposed testimony by Mr. Stone in the Appendix Record to the one 
sentence of Krabill's testimony referenced in Petitioner's Brief Hilling did not make a proffer on the 
record as to the specifics of Stone's anticipated testimony or the scope of work encompassed by that 
proposal and the proposal was not made a part of the record on appeal by Hilling. 
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Hilling admits that Stone was not properly disclosed as an expert witness and has not laid 

out how his proffered testimony would have satisfied the lay witness requirements of Rule 701 

and Bouie. Accordingly, the trial court acted correctly and well within its discretion excluded 

Stone from testifying as to his opinions. Hilling is not entitled to a new trial on this basis. 

2. 	 THE TRIAL COURT WAS WITHIN ITS DISCRETION To PRECLUDE 

LONNIE HILLING FROM OFFERING LAY OPINION TESTJMONY 

REGARDING THE ALLEGED DAMAGE TO THE ACCESS ROAD. 

For the same reasons, the trial court was correct and within its discretion to preclude Lonnie 

R. Hilling, the principal of Hilling Enterprises, LLC, from offering self-serving and unqualified 

opinion testimony about "extensive work" supposedly required to repair the access road. Appx. 

696. While Lonnie Hilling testified about building the access road in question and some limited 

experience with road construction, (Appx. 571-72, 602-06, 632-33, 686), Lonnie Hilling did not 

testify about any experience diagnosing and repairing existing roads with purported problems.ld. 

In fact, he only testified to having "a few months" of experiencing building roads with another 

excavator prior to this project. Appx. 571-72. 

Counsel initially argued that Lonnie Hilling met the Rule 702 test, asserting that "he 

certainly has the expertise and experience to testify to what road construction is what it requires to 

have a stable road, having constructed roads, and participated in road construction." Appx. 687. 

I want him to say that this road is going to have to be excavated to a significant 
depth to reinstall the subbase of the road that has been affected both by the pressure 
of the hillside coming from above and the water being forced through it on the 
lower side. 

Appx. 690. However, during questioning by the trial court, counsel appeared to shift to the 

suggestion that Lonnie Hilling could testify as a lay witness under Rule 701. Appx. 690-91. 

Respondents objected that this proffered testimony would necessarily involve an 

engineering analysis, which Lonnie Hilling was not qualified to render. Appx. 69/-93. 
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Respondents further objected that Lonnie Hilling had not testified to experience in diagnosing road 

failures or necessary repairs to allegedly failing roads. Appx. 693-95. The trial court correctly 

determined there was a lack offoundation for Lonnie Hilling's testimony on this point and plaintiff 

had expert witnesses identified to speak to the issue. Appx. 695. Hilling's counsel offered no 

response or further argument on the issue. Jd. 

The trial court was correct and within its discretion in finding that the requirements of Rule 

701 were not met and excluding the proffered testimony. Moreover, Hilling's Rule 59 motion on 

this issue has not yet been addressed on its merits by the trial court. 

Petitioner's seventh assignment of error, which is really just another way of stating 

assignments five and six. Hilling asserts that the trial court erred in relying upon its own 

recollection of testimony by Hilling's expert witness when addressing Hilling's challenge to the 

evidentiary rulings as to the proffered testimony Stone and Lonnie Hilling. See, Petitioner IS Brief, 

Section V.g. The problem with Hilling's assignment of error in this regard is that Hilling suffered 

no prejudice, inasmuch as the trial court never ruled on the merits of the motion, much less made 

any findings or conclusions in this regard. As this assignment is part and parcel ofthe assignments 

regarding testimony of Stone and Lonnie Hilling, the trial court should be given the opportunity 

to address the same on the merits before any appellate review is entertained. 

For the reasons outlined herein, the trial court was within its discretion to make the 

evidentiary rulings and Hilling is not entitled to a new trial on alleged damages to the road. 

D. 	 CRoss-ASSIGNMENT OF ERROR: RESPONDENTS ARE ENTITLED To 

JUDGMENT AS A MATTER OF LAW OR A NEW TRIAL AND/OR 

REMITTITUR BECAUSE HILLING FAILED As A MATTER OF LAW To 

PROVE CAUSATION OF ITS DAMAGES. 

In its Order entered February 24, 2017, the trial court did not address Respondent Parrotta's 

additional grounds for Rule 59 reliefand denied Respondents Midtown and Buzzo's pending Rule 
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59 motions as the trial cOUl1 concluded the same were rendered moot by its decision to grant a new 

trial on all issues. Appx. J6. 

As with Hilling's assignments of error discussed in the preceding section, Respondents 

respectfully submit that, should this Court reverse the trial court's Order, the case should be 

remanded to the trial court for resolution of the Respondents' Rule 59 motions on the merits with 

appropriate findings and conclusions. In order to preserve the same, Respondents respectfully 

submit that they are entitled to judgment as a matter of law or, in the alternative, a new trial based 

upon the jury's failure to follow the law as instructed in rendering its verdict and/or remittitur. 

Respondents also respectfully submit that Hilling failed as a matter of law to meet his burden of 

proving causation of the alleged damages. 

In the Rule 59 motions, Respondents Parrotta, Midtown and Buzzo each sought the same 

relief: a new trial on damages or remittitur. 5 The common foundation for the relief requested was 

Hilling's glaring failure to present evidence that his alleged damages were proximately caused by 

any wrongdoing of the defendants below. 

The trial court instructed the jury as to the definition of proximate cause. Appx. 1502-05, 

1508-09, 1627, 1632-33, 1636. Pursuant to the agreed upon and given instructions on proximate 

causation, Hilling was required to prove a causal connection between the alleged activities of the 

Respondents and his alleged loss of "business income" and damages to the access road. The 

evidence presented by Hilling never reached this threshold. 

Where a trial court does not grant a moving party judgment as a matter of law, but is inclined to 
grant the moving party's alternative request for a new trial, the court may also consider a remittitur as an 
option to a new trial. For instance, if liability is clearly established and the jury has made an over
calculation of damages, remittitur may be direct. "If the plaintiff decl ines to accept the remittitur, then a 
new trial will be ordered solely on the issue ofdamages." Syl. Pt. 10, Wilt v. Buracker, 191 W. Va. 39,443 
S.E.2d 196 (1993). "When a COUJ1 grants a remittitur, the plaintiff must be given the option of either 
accepting the reduction in the verdict or electing a new trial." Syl. Pt. 9, Perrine v. E./. du Pont de Nemours 
alldCo., 225 W. Va. 482, 694 S.E.2d 815 (2010). 
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There was no legally sufficient evidentiary basis for a reasonable jury to find that 

Respondents proximately caused Hilling to suffer $800,000 in lost business income from purported 

missed townhouse sales. While Lonnie Hilling and his real estate agent, Kay Smith, testified that 

Plaintiff sold eight townhouses in 2008 and fewer than eight each year thereafter (Appx. 613-14, 

617-19, 635-39, 697-98, 1325-27), such testimony was evidence only ofthe number of townhouses 

Plaintiff sold each year, not evidence that Hilling missed any townhouse sale. 

Hilling presented no evidence of any actual missed townhouse sale and no evidence ofthe 

proximate cause of alleged lost business income from purported missed townhouse sales. Hilling 

called no fact witness at trial who testified that the aesthetics of the hillside was the proximate 

cause of Hilling missing a townhouse sale. Specifically, Hilling called no fact witness to testify 

that he or she had been ready, willing, and able to purchase a Villas townhouse and, indeed, would 

have purchased a Villas townhouse but for the condition of the hillside. While Hilling called two 

expert witnesses, Karen Krabill (engineering expert), and Melissa Bizyak (financial expert), to 

testify at trial, neither of these experts opined as to the proximate cause of alleged missed 

townhouse sales.6 Accordingly, there was no legally sufficient evidentiary basis for a reasonable 

jury to find that Respondents proximately caused Plaintiff to miss any townhouse sale or to award 

Plaintiff $800,000 in alleged lost business income from supposed missed townhouse sales. 

Likewise, the jury's award of$250,000 in damages for the Villas' access road was clearly 

the result of impermissible speCUlation, guesswork, or conjecture. The jury was instructed that, 

"[i]n order to award a particular damage, you need only find that the particular damage has a basis 

that is not based on speculation but is based on the evidence produced. fOil may not mgage in 

In the absence of evidence that Respondents proximately caused any missed townhouse sale that 
resulted in lost anticipated business profits, Ms. 8izyak's testimony regarding her calculation of lost 
anticipated business profits was not causally tied to Respondents' alleged wrongful conduct, such that the 
jury should never have considered any calculation of alleged lost anticipated business profits. 
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speculation. guesswork. or conjecture when awarding damages." Appx. 1512-13. 1638-39 

(emphasis added). 

Hilling introduced no evidence of the actual type of work allegedly required to repair the 

road. Moreover, Plaintiff introduced no evidence of the cost ofany allegedly required repair work. 

Appx. 687-95. 795-96. Consequently, there was no legally sufficient evidentiary basis for a 

reasonable jury to enter a verdict against Parrotta for $250,000 in damages to the road. 

The only evidence from which the jury might have inferred any specific amount to award 

for alleged damages to the road were (1) Parrotta's $55,000 invoice to Hilling for paving the road 

in 2009, although that work by Parrotta was not at issue in this lawsuit, Appx. 632-33. 1017-18. 

1022, and (2) Parrotta's invoice(s) to Midtown for combined work on the hillside and the access 

road in mid-20 11. Appx. 1052. 1102. Even if the jury considered one or more of these invoices, 

the jury's award of $250,000 for alleged damages to the road far exceeds the invoices, even 

combined, and clearly not reasonably celtain to warrant recovery. 

Because Hilling introduced no evidence of the actual type of work allegedly required to 

repair the road and no evidence of the cost of such alleged repairs, the jury was left to speculate as 

to not only the type of work allegedly required to make repairs to the road but also what that repair 

work might cost. There was no legally sufficient evidentiary basis for a reasonable jury to 

determine with reasonable certainty the type ofwork allegedly required to make repairs to the road 

or the cost of that repair work. Consequently, this portion of the jury's award ($250,000) was the 

result of pure speculation in contravention of the trial court's explicit instructions. 

In advance of trial, through joint partial summary judgment motions, and again during trial, 

at the close of Plaintiffs case and again at the close of all evidence, Respondents moved the trial 

court for judgment as a matter oflaw on the required element ofproximate causation as to Hilling's 
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alleged lost business income from missed townhouse sales and alleged damages to the Villas' 

access road. 7 Those motions were renewed as part of the Respondents' Rule 59 motions. Appx. 

38-225, 1530-45. 

Should this Court decide to reverse the trial COUlt's Order granting a new trial for plain 

error in the nuisance instructions, Respondents respectfully submit that either they are entitled to 

judgment as a matter of law in their favor as to Hilling's claims for alleged lost business income 

from missed townhouse sales and alleged damages to the access road or, in the alternative, 

remittitur or the granting of a new trial on this issue, should Hilling not accept the remittitur. At 

the very least, should the Court decide to reverse the trial court's Order, Respondents submit that 

they are entitled to remand to the trial court for further consideration of the merits ofRespondents' 

Rule 59 motions on these issues, which were denied as moot. 

V. 	 CONCLUSION 

For all the reasons enumerated herein, Respondents, Parrotta Paving Co., Inc., Midtown 

Motors, Inc., and Randy Buzzo, respectfully request that this Honorable Court uphold the February 

24, 20]7, Order of the Circuit Court of Monongalia County, West Virginia, deny Petitioner's 

appeal and remand this matter to the new trial ordered by the Circuit Court. 

RESPONDENTS, PARROTTA PAVING CO., INC., 
MIDTOWN MOTORS, INC., and RANDY BUZZO, 
By COUl1 
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