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I. 	 STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioner believes that oral argument pursuant to Rule 19 is warranted and the 

matter is appropriate for memorandum decision. 

II. 	 ARGUMENT IN RESPONSE TO RESPONDENTS' BRIEF. 

A. 	 The nuisance instruction, when read as a whole, is an 
accurate and clear statement of the law. 

The heart of this appeal is whether the nuisance instruction is internally 

inconsistent, and whether, when read as a whole, it is confusing. Respondents' brief 

offers no convincing arguments to show that the jury instruction was either inaccurate 

or confusing. 

1. 	 The jury instruction language is a correct statement 
ofthe law. 

The starting point for this analysis is the unquestionable accuracy of the jury 

instruction as a correct statement of the law in West Virginia. In fact, the language of 

the portion of the nuisance jury instruction at issue is virtually identical to the language 

used by this Court in Burch v. Nedpower Mount Storm, LLC, 220 W.Va. 443, 451, 647 

S.E. 2d 879 (2007). 

The table set forth on the next page presents a simple comparison of the language 

used in the jury instruction with the language used by this Court in the Burch opinion. 

This comparison makes it clear that the jury instruction was a correct statement of the 

law of nuisance. 



Jury Instruction 

The term nuisance is generally 
applied to that class of wrongs which arises 
from the unreasonable, unwarranted or 
unlawful use by a person of his own 
property and produces such material 
annoyance, inconvenience, discomfort or 
hurt that the law will presume a 
consequent damage. 

Stated another way, nuisance is the 
unreasonable, unusual or unnatural use of 
one's property so that it substantially 
impairs the right of another to peacefully 
enjoy his or her property. 

The crux of a nuisance case is 
unreasonable land use. A nuisance is 
anything which annoys or disturbs the free 
use of one's property or which renders its 
ordinary use or physical occupation 
uncomfortable. A nuisance is anything 
which interferes with the right of a citizen 
in either person, property -- okay -
interferes with the rights of a citizen either 
in person, property, the enjoyment of his 
property or his comfort. 

Burch Opinion Language 

.... "the term ['nuisance'] is generally 
applied to that class of wrongs which arises 
from the unreasonable, unwarrantable or 
unlawful use by a person of his own 
property and produces such material 
annoyance, inconvenience, discomfort, or 
hurt that the law will presume a 
consequent damage.'" (citation omitted). 

Stated another way, "nuisance is the 
unreasonable, unusual, or unnatural use of 
one's property so that it substantially 
impairs the right of another to peacefully 
enjoy his or her property." (citations 
omitted) 

In the past, we described a nuisance as 
anything which annoys or disturbs the free 
use of one's property, or which renders its 
ordinary use or physical occupation 
uncomfortable. A nuisance is anything 
which interferes with the rights of a 
citizen, either in person, property, the 
enjoyment of his property, or his comfort. 

Burch v. Nedpower Mount Storm, LLC, 
220 W.Va. at 451. 

The Circuit Court stated that the language used in the jury instruction was " ...at a 

minimum, misleading to the jury, and, at worst, an incorrect statement of the law..." 

(A.R. 5). However, the foregoing comparison of the jury instruction with the legal 

standard of nuisance, as set forth by this Court, makes it clear that the statement of the 

law contained in the jury instruction was correct. 

Nonetheless, it appears that the Respondents are suggesting that the statement of 

the law articulated by this Court in Burch was incorrect. Respondents have proffered no 
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case law to support this argument. In fact, that is not the law of West Virginia. To the 

contrary, it is clear that there is no such requirement. The law does not limit liability 

for nuisance to the owner of the property on which the activity causing the nuisance 

takes place. 

In making their argument, the Respondents choose to focus on the language 

regarding property ownership, as drawn directly from Harless v. Workman, 14 W.Va. 

266,273-74,114 S.E.2d 548,552 (1960). ("The term [nuisance] is generally 'applied to 

that class of wrongs which arises from the unreasonable, unwarrantable or unlawful use 

by a person of his or her own property and produces such material annoyance, 

inconvenience, discomfort, or hurt that the law will presume a consequent damage."'). 

(Respondents' Brief p. 14). However, this singular focus does not take into account the 

other cases that Respondents themselves cited in favor of the proposed nuisance jury 

instruction, which the Circuit Court adopted exactly as proposed in the Respondents' 

Proposed Jury Instructions. (A.R. 436). 

Of note, of the five cases cited in support of the jury instruction proposed by 

Respondents and adopted by the Circuit Court, only one case contains the property 

ownership language that is the focus of Respondents' argument: Booker v. Foose, 216 

W.Va. 727, 613 S.E.2d 94 (2005) (which contains the language quoted above in 

Harless). The Booker case involved one property owner harassing another property 

owner in various ways (taking photos and video, peeping in windows, making false 

reports of child and animal abuse, etc.). The West Virginia Supreme Court upheld the 

trial court's dismissal of the matter on summary judgment, finding that although 

defendants' behavior was troublesome, it was not nuisance as it did not involve 

unreasonable land use. Booker, 613 S.E.2d at 730-731. This language cited by the 
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Respondents is cited in only one other case - Burch v. Nedpower Mount Storm, LLC. 

supra. 

In contrast, the jury instruction language that begins "a nuisance is anything 

that" appears many times in more than sixty years' of opinions by the West Virginia 

Supreme Court. The language originated from this Court's opinion in Martin v. 

Williams, 141 W.Va. 595, 610-611, 93 S.E. 2d 835,844 (1956). Since then, this language 

has been cited in numerous other cases, including three of the cases Respondents cited 

in support of the proposed jury instructions that the Circuit Court adopted. l 

If it were true that in order to be liable for nuisance one must be a property 

owner, a property owner could avoid liability for nuisance simply by engaging a third 

party to perform the activity on the property that constitutes the nuisance. Using the 

analysis advanced by the Respondents, that third party could engage in any conduct on 

the property, and avoid liability for nuisance simply because they are not an owner. A 

few other illustrations of circumstances that the Respondents would contend do not give 

rise to a nuisance action make clear the logical and legal fallacy of the Respondents' 

position. 

• 	 If a defendant in a nuisance lawsuit only rents the real estate in question, would 
they be immune from a nuisance claim arising from their activities on the real 
estate? 

• 	 If a defendant in a nuisance action entered onto the property of another, without 
permission or the knowledge of the owner, and engages in conduct that would 
constitute a nuisance, are they immune from liability because they are not the 
owner of the property? 

1 Sharon Steel Corp. v. City ojFairmont, 175 W.Va. 479, 483, 334 S.E.2d 616,621 (1985); 
Hendricks v. Stalnaker, 181 W.Va. 31, 33, 380 S.E.2d 198, 200 (1989); Burch v. Ned Power 
Mount Storm, LLC, 220 W.Va. 443, 451, 647 S.E.2d 879 (2007); Duffv. Morgantown Energy 
Associates, 187 W.Va. 712, 715, 421 S.E.2d 253, 256 (1992); Sticklen v. Kittle, 168 W.Va. 147, FN 
14, 287 S.E.2d 148 (1981); Mahoney v. Walter, 157 W.Va. 882, 889, 205 S.E.2d 692, 697 (1974); 
Carter v. Monsanto, 212 W.Va. 732, 736, 575 S.E.2d 342, 347 (2002); and West v. Nat'l Mines 
Corp., 168 W.Va. 578, 285 S.E. 2d 670(W.Va. 1981). 

4 
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• 	 If a defendant in a lawsuit engages in conduct that constitutes a nuisance, with 
the consent of the property owner, and in fact is paid by the property owner to 
engage in that conduct, is the actor immune from a nuisance claim? 

The last of these scenarios is exactly what is presented in this case. The results that 

would flow from the analysis offered by the Respondents are not required by the law. 

The jury instructions were accurate and based on decades of West Virginia 

Supreme Court opinions. Any suggestion that the instructions represented an 

inaccurate statement of the law is without merit. Therefore, the only possible basis for 

requiring a new trial based upon the nuisance instruction was the claim that it was 

confusing or misleading to the jury. However, that was not the case here. 

2. 	 The jury instruction language is neither confusing 
nor misleading. 

It is respectfully submitted that the Circuit Court's finding that the jury 

instructions are misleading, or somehow confusing, is also an abuse of discretion. 

Respondents' brief, unsurprisingly, focuses solely on their contention that the 

instructions require that one must be an owner of property to be liable for nuisance. In 

doing so, Respondents utterly ignore the phrase "generally applied to." "Generally 

applied to" is not exclusive or absolute language. While it is true that generally these 

cases arise out of a dispute between neighboring property owners, there are many 

circumstances where a non-property owner can create a nuisance, just as happened 

here. 

N either the Circuit Court nor Respondents ever articulated how the language 

actually confused the jury. In fact, the jury verdict is the best evidence that, in fact, the 

jury did understand the instruction. The jury found that Defendant Parrotta was liable 

under the nuisance theory. That finding was consistent with the evidence and with the 
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law of nuisance. Clearly, the jury understood the instruction to mean that property 

ownership is not a pre-condition to liability for nuisance. Because that is the law, the 

award of a new trial based upon the purportedly "misleading" jury instruction was error. 

It is therefore respectfully submitted that the Circuit Court abused its discretion in 

awarding Respondents a new trial on that basis. 

B. 	 Respondents fail to articulate any harm incurred as a 
result ofthe jury instructions. 

Respondents' brief fails to state how Respondents were harmed by the jury 

instructions. The Circuit Court also failed to articulate how Respondents were harmed, 

merely stating that "as the correct statement of the law is presently unresolved, this 

Court cannot conclude that the instructions given to the jury were accurate and fair to 

both parties, and that this error was harmless." (A.R. 13). 

As outlined above, the language in the jury instructions was a correct statement 

of the law. Furthermore, it is clear that the jury understood thatownership of the land 

was not a prerequisite to liability for nuisance. Therefore, even if the instruction had 

been confusing, it was not misleading, and there was no harm to the Respondents, 

because the jury verdict was in full accord with the law of West Virginia. 

C. 	 Pursuant to W.Va. R.A.P. lo(D), Respondents are deemed 
to agree with Petitioner's assignment of error that their 
failure to object to the nuisance jury instruction was a 
calculated strategy, and constitutes invited error. 

West Virginia Rule of Appellate Procedure Rule 10(D) states: 

Unless otherwise provided by the Court, the argument 
section of respondent's brief must specifically respond to 
each assignment of error, to the fullest extent possible. If the 
respondent's brief fails to respond to an assignment of error, 
the Court will assume that the respondent agrees with the 
petitioner's view of the issue. 
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Petitioner's Assignment of Error 2 was that "The Circuit Court erred when it granted 

Parrotta's Motion for a New Trial, when counsel for Parrotta admitted, on the record, 

that Parrotta did not object to the jury instruction or Parrotta's appearance on the 

nuisance portion of the verdict slip as a master of strategy. This constitutes invited 

error." 

Respondents failed to address the averments contained in the Assignment of 

Error. While Respondents argue that there was no "Invited Error" by Parrotta (Section 

IV(B)(3) of the brief), their brief fails to mention or address Parrotta's admissions to the 

Circuit Court that it knew of the error and wanted the jury instructions and jury slip to 

read as stated as a matter of strategy. 

Because of Respondents' failure to address Petitioner's Assignment of Error No. 

2, the Respondents are deemed to agree with Petitioner's view on this particular issue. 

D. 	 Pursuant to W.Va. R.A.P.10(D), Respondents are deemed 
to agree with Petitioner's assignment oferror regarding 
Respondents' failure to object to the verdict form and jury 
instructions before the jury was dismissed. 

Respondents' brief fails to address or mention Petitioner's Assignment of Error 

NO.3, which reads: "The Circuit Court erred when it allowed Parrotta to raise an 

objection to the verdict form and jury instruction in a post-trial motion when Parrotta 

had failed to object at the time of trial and before the jury was dismissed." 

Respondents do not address this point. By doing so, Respondents are deemed to 

agree with Petitioner's view on the subject pursuant to W. Va. R.A.P. lo(D). 

E. 	 Pursuant to W.Va. R.A.P. lo(D), Respondents are deemed 
to agree with Petitioner's assignment of error that the 
Circuit Court erred in relying upon its own incorrect 
recollection. 
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Petitioner's Assignment of Error NO.7 reads: "The Circuit Court erred when, over 

six months after the trial, it relied on its own recollection of testimony in making its 

ruling, and that recollection was wrong." 

Petitioner fails to actually address Assignment of Error NO.7, merely claiming 

that this error is just a restatement of Assignments of Error Nos. 5 and 6. (Respondents' 

Brief p. 31). Respondents do not argue that the Circuit Court's recollection was, in fact, 

correct. Therefore, pursuant to W.Va. R.A.P. 10(D), Respondents are deemed to agree 

with Petitioner's assignment of error. 

F. 	 If a new trial is awarded, Petitioner is entitled to a new 
trial on the issue of road damages. 

1. 	 The Circuit Court erred in not permitting the 
testimony ofRichard Stone. 

Respondents' Opposition to this point argues that Karen Krabill's testimony was 

too general and that she did not match up the items listed in Stone's proposal. (Brief p. 

29). Respondents are trying to punish a witness for being succinct, which is remarkable 

considering the length of the trial. Ms. Krabill's opinion is clear: "It is my opinion that 

the shale subbase needs to be removed down to competent original ground and be 

replaced and rebuilt using structural fill materials to bring the road grade back up to the 

subgrade level." (A.R. 795-796). Richard Stone's testimony would have outlined the 

costs necessary to do just that. Mr. Stone was not offered to testify as to whether the 

work was necessary. Instead, he was offered only to testify to the cost of the required 

repairs. 

Petitioner cited the case of Steffy v. The Home Depot, Inc., 2009 WL 4279878 

(M.D. Pa. 2009) as instructional in this matter, as the court in that case allowed a lay 

witness to testify about the cost that would be incurred to repair an item of damage. 
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Respondents attempt to differentiate the Steffy case from the instant situation, claiming 

that plaintiffs expert in Steffy recommended, based on scientific and specialized 

knowledge, what repairs would be required, and lay witnesses were solicited to estimate 

the cost of repairs. (Respondents' Brief p. 29). However, that is exactly the situation in 

the instant matter. Ms. Krabill offered her expert opinion on the repairs that were 

necessary, and Mr. Stone was offered to testify to the cost of providing those repairs. 

Respondents cite no legal authority for a minimum threshold amount of 

testimony by an expert as to a particular opinion before a lay witness could give an 

estimate. Ms. Krabill gave a full opinion. Respondents were given the opportunity to 

cross-examine her on that opinion. The issue before the Circuit Court was identical to 

the issue before the Court in Steffy. Although Steffy is not binding on the Circuit Court 

or this Court, it is clearly persuasive, and an accurate analysis of the applicable law. 

Respondents make no effort to differentiate the R & S Auto Sales case cited in 

Petitioner's brief. In R & S Auto Sales, the Southern District of Iowa found that an 

estimate of cost to provide specific repairs or construction services and a description of 

that work may be admissible as lay opinion testimony. R&SAuto Sales v. Owners Ins. 

Co., No. 4:13-CV-479-RAW, 2015 WL 12434459 at *6-7 (S.D. Iowa Jan. 5,2015). The R 

& S case also cites three other cases, including Steffy, in its analysis. Respondents also 

do not make an effort to differentiate those cases. 

Accordingly, Petitioner respectfully requests that if a new trial is ordered, that 

Petitioner be permitted to offer Mr. Stone's testimony regarding the cost to repair the 

road. 

2. 	 The Circuit Court should have permitted Lonnie 
Hilling's testimony regarding the damages and 
necessary repairs to the road. 
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In responding to Petitioner's brief on this point, Respondents attempt to 

minimize Mr. Hilling's experience building roads. However, as set forth in Section V(F) 

of Petitioner's Brief, Mr. Hilling's testimony met the three-part test set out by this court 

in State v. Bouie, 235 W.Va. 709, 776 S.E.2d 606, 617 (2015). The only counter

argument by Respondents is an attempt to minimize Mr. Hilling's experience, despite it 

being set forth at length in his testimony. (A.R. 571-572, 575-576, 602-606, 632-633, 

686). As Mr. Hilling had the requisite experience, and Respondents do not dispute any 

other factor of the Bouie test, Mr. Hilling's testimony should be permitted should this 

matter be remanded for a new trial. 

III. 	 ARGUMENT IN RESPONSE TO RESPONDENTS' CROSS
ASSIGNMENT OF ERROR 

A. 	 Respondents are not entitled to judgment as a matter of 
law or a new trial and/or remittitur as Petitioner offered 
sufficient evidence to prove causation of its damages. 

Unlike Petitioner's Motion for a New Trial raising the issue of the rulings relating 

to damages to the road, the Circuit Court did not rule on the additional ground for relief 

requested by Midtown and Buzzo either at oral argument or in the written order 

entered. Nevertheless, Petitioner will address Respondents' arguments. 

1. 	 This is the fifth time that Respondents make this 
same argument. 

Respondents' Brief at pages 31-35 makes the same argument regarding proof of 

damages that Respondents have made four previous times since January of 2015. 

Respondents first raised their argument on causation of damages in January 2015 in 

their first Joint Motion for Partial Summary Judgment (denied by the Circuit Court), 

(A.R. 1569-75, 1579). Respondents' second attempt was in their Second Joint Motion 
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for Partial Summary Judgment (denied by the Circuit Court). (A.R. 884, 1598-1605, 

1608-10,1612-13). At the conclusion oftrial, Respondents made the same argument in 

their oral Motion for Judgment as a matter oflaw (also denied). (Respondents' Brief, p. 

34). The fourth attempt was Defendants' Renewed Motion for Judgment as a Matter of 

Law, or, in the Alternative, Motion for a New Trial and/or Motion for Remittitur. (A.R. 

1536-42). The Circuit Court did not rule on that motion. 

Respondents are taking a fifth bite at the apple on an argument that they have 

lost 3 times previously. They cite no new case law to support the argument, and cite no 

reason this Court should reverse a decision that has been made by the Circuit Court on 

three previous occasions. Respondents' disappointment in an adverse jury verdict 

cannot form the legal basis for a new trial. 

2. 	 Petitioner offered sufficient evidence to support the 
jury's finding that Respondents caused damages in 
the form oflost townhouse sales. 

The heart of Respondents' argument is the claim that Petitioner did not present 

evidence that the damages were proximately caused by the wrongdoing of Respondents. 

(Respondents' Brief p. 32). In doing so, Respondents minimize the testimony of 

Petitioner's witnesses, and try to create a minimum evidence threshold without any legal 

support. 

Respondents would have this Court believe that Mr. Hilling and Ms. Kay Smith 

(Petitioner's realtor) only testified about the number of houses sold, and nothing else. 

Parrotta fails to mention the extensive testimony of both Mr. Hilling and Ms. Smith 

about how a dramatic decrease in sales happened contemporaneously with the 

landslides, road flooding and other resulting conditions. 
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For instance, Ms. Smith testified about her own observations of the deterioration 

of the hillside while she was working as the real estate agent for the townhomes: "Once 

they started dumping dirt, there were times when the dirt would break the sewer line. 

There'd be sewage all over the hill. It would just flood and run down into the road. It 

just looked awful when people went down there to look." CA.R. 1325). Per Ms. Smith, 

this happened on multiple occasions over several years. CA.R. 1325). She also testified 

that the sales at the Villas at the Glen slowed down as the condition of the hill and road 

deteriorated. CA.R.1326). 

Similarly, Mr. Hilling testified that "[ w ]hen the trees disappeared, the sales 

dropped." (A.R. 699). Mr. Hilling also testified about dozens of photographs and 

numerous videos of the hillside and deteriorating road, as well as the sewer line that 

broke at least six times. CA.R. 643-646, 653-657, 679-680). 

The jury also heard the testimony of Jacqueline Johnson, a resident of the 

townhouse development who discussed the changes in appearance of the hillside and 

the problems with the road. CA.R. 1289-90,1299-1300). The jury also witnessed the 

road and hillside with their own eyes when they went on the jury view of the site during 

trial. 

This is exactly the sort of direct circumstantial evidence upon which the jury may 

base its verdict, as the Circuit Court instructed them. CA.R. 1480-1481). Further, the 

jury charge also contained explicit instructions that a jury can draw from their own 

experience and common sense. CA.R. 1480-1481). 

For these reasons, Respondents are not entitled to judgment as a matter of law, 

nor a remittitur or a new trial on this issue. 
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3. 	 Petitioner offered sufficient evidence to support the 
jury's award of $250,000 for damages to the road. 

The jury awarded Hilling $250,000 in damages for the Villas' access road. 

Respondents claim that this award was "clearly the result of impermissible speculation, 

guesswork or conjecture." (Respondents' Brief p. 33). Respondents also claim, for the 

fifth time, that there was no evidence of the actual type of work required to repair the 

road. 

This is simply false. Mr. Hilling described the condition of the road in detail, 

aided by dozens of photos and numerous videos, including potholes, crumbling, sinking 

and unevenness. The jury heard testimony from Mr. Hilling as to what work was done 

when constructing the road. The jury got to experience and see the road first hand 

during the jury view. Plaintiffs expert Karen Krabill specifically testified about the 

effects that the sliding hill and plugged culvert under the road would have on the road. 

(A.R. 738-739, 787, 791-795). She also testified about the type of work that would be 

required to repair the road. (A.R. 795-796). There was also evidence in the record 

regarding prior repairs to the road and the original paving of the road that could easily 

serve as a benchmark for the jury in making its decisions. (A.R. 632-633, 1017-1018, 

1022, 1052, 1102). 

As instructed, the jury may make inferences and reach conclusions. In light of 

the expert testimony of Ms. Krabill regarding the impact of the sliding hill, the impact of 

the plugged culvert and the work required to make the repairs, the testimony of Mr. 

Hilling regarding the construction of the road and the condition of the road, the jury had 

more than enough evidence to reach the conclusions that it reached. Furthermore, 
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although the jury did not see the estimate from Stone Paving that the court barred from 

evidence, that estimate certainly sheds light on the reasonableness of the jury's verdict. 

For these reasons, Respondents are not entitled to judgment as a matter of law, 

nor a remittitur or a new trial on this issue. 

IV. CONCLUSION 

It is respectfully submitted that the Circuit Court's order granting Parrota's post

trial motion should be reversed, and this matter should be remanded to the Circuit 

Court for the sole purpose of a trial on the issue of damages to be awarded for the 

damage to the road. Specifically, the Appellant asks this Honorable Court to grant the 

following relief: 

(1) 	 reversal of the February 24,2017 Order of Judge Susan B. Tucker granting 
Parrotta's motion for a new trial; 

(2) 	 reversal of Judge Tucker's ruling during the trial that prevented Hilling 
from presenting testimony from Richard Stone; 

(3) 	 reversal of Judge Tucker's ruling during the trial that prevented Lonnie 
Hilling from giving testimony regarding the repairs to the road, including 
the costs associated with same; 

(4) 	 remand solely for the purpose of conducting a trial limited to the issue of 
the amount recoverable by Hilling for damages to the road; and 

(5) 	 decline Respondents' request for judgment as a matter of law or a new trial 
and/or remittitur regarding causation of damages. 
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PA I.D. No. 23556 (pro hac vice) 
ghunt@tuc1<erlaw.com 
Tucker Arensberg, P.C. 
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I hereby certify that on this 10th day of November, 2017, true and accurate 

copies of the foregoing Petitioner's Reply Briefwere deposited in the U.S. 

Mail ~ontained in postage-paid envelope addressed to counsel for all other 

parties to this appeal as follows: 

Brian J. Warner, Esquire 

Jennifer L. Tampoya, Esquire 


Shuman, McCuskey & Slicer, PLLC 

1445 Stewartstown Road, Suite 200 


Morgantown, WV 26505 


Counsel for Respondent, Parrotta Paving Company, Inc. 

Johnnie E. Brown, Esquire 

Kenneth L. Hooper, Esquire 


Pullin Fowler Flanagan Brown & Poe, PLLC 

2414 Cranberry Square 


Morgantown, WV 26508 


Counsel for Respondents Midtown Motors, Inc. and Randy Buzzo 

J. Bryan Edwards, Esquire 
Cranston & Edwards, PLLC 

1200 Dorsey Avenue, Suite 2 
Morgantown, WV 26501 

Counsel for Respondents Midtown Motors, Inc. and Randy Buzzo 
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Danielle L. Dietrich, Esquire 
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